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CHAPTER  XXI. 

JURISDICTIONAL  QUESTIONS  INCIDENT  TO  THE   RIGHT   TO  SUE 
AND  LIABILITY  TO  BE  SUED. 


§  537.  Citizenship  of  corporations  in  federal  courts. 

538.  Service  of  process  on  corporations. 

539.  Jurisdiction  in  state  courts  over  foreign  corporations. 

540.  Actions  between  foreign  corporations. 


§  537.  Citizenship  of  corporations  in  federal  courts. — A 

corporation  cannot  itself  be  a  citizen  of  any  state  in  the 
sense  in  which  the  word  "citizen"  is  used  in  the  Con- 
stitution of  the  United  States.  A  suit  may  be  brought 
in  the  federal  courts  by  or  against  a  corporation,  but 
in  such  case  it  is  regarded  as  a  suit  brought  by  or 
against  the  stockholders  of  the  corporation  ;  and  for 
the  purpose  of  jurisdiction,  it  is  conclusively  presumed 
that  all  the  stockholders  are  citizens  of  the  state  which, 
by  its  laws,  created  the  corporation.  It  is  therefore 
necessary  that  it  be  made  to  appear  that  the  arti- 
ficial being  was  brought  into  existence  by  the  law  of 
some  state  other  than  that  of  which  the  adverse  party 
is  a  citizen.1 


1  Muller  v.  Dows,  94  U.  S.  445,  per  Strong,  J. 
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The  practical  result  of  this  view  is  that,  for  purposes 
of  jurisdiction  in  federal  courts,  a  corporation  is  a  citi- 
zen of  the  state  from  which  it  received  its  charter.1 

Under  Act  of  Congress  of  1887 2  suits  in  federal  courts, 
whether  by  individuals  or  corporations,  can  be  instituted 
"only  in  the  district  where  one  of  the  parties  resides,  in 
cases  where  the  jurisdiction  is  due  to  the  parties  being 
residents  of  different  states.3  It  has  been  held  that  a 
defendant  corporation  entitled  to  a  removal  of  a  suit 
to  its  place  of  residence  may  have  it  transferred  to  the 
district  wherein  it  carries  on  its  principal  business, 
though  incorporated  elsewhere.4 

For  purposes  of  jurisdiction  a  national  bank  is  by  Act 
of  Congress  a  resident  of  the  state  where  it  is  located.5 


1  Covington  Drawbridge  Co.  v.  Sheperd,  20  How.  (U.  S.)  227;  Lafayette  Ins. 
Co.  v.  French,  18  How.  (U.  S.)  404;  Marshall  v.  Baltimore,  etc.,  R.  R.  Co.,  16 
How.  (U.  S.)  314;  Swan  L.  &  C  Co.  v.  Frank,  39  F.  456;  Railway  Co.  v.  Whit- 
ton,  13  Wall.  283.  See  also,  Louisville,  etc.,  R.  R.  Co.  v.  Leston,2  How.  (U.  S.) 
514;  Ohio,  etc.,  It.  R.  Co.  v.  Wheeler,  1  Black,  297;  Paul  v.  Virginia,  8  Wall. 
177,  178;  Insurance  Co.  v.  Francis,  11  Wall.  210* 

2  Stat,  at  L.  Ch.  373. 

3  Kansas,  etc.,  R.  R.  Co.  v.  Int.  State,  etc.,  Co.,  37  F.  3.  See  also,  Zambrino 
y.  Galveston,  etc.,  Ry.  Co.,  38  Fed.  Rep.  449;  Riddle  v.  New  York,  etc.,  R.  R. 
Co. ,  39  Id.  290.  But  it  is  still  held  that  if  a  suit  of  a  nature  justifying  its  removal 
be  first  properly  brought  in  a  state  court,  it  may  be  removed  to  the  federal  court 
though  both  the  parties  reside  in  another  district.  Eby  v.  Northern  Pac.  Ry. 
Co.,  36  Legal  Intel.  164;  Union  Pac.  R.  R.  Co.  v.  McComb,  1  Fed.  Rep.  799; 
Allen  v.  Texas,  etc.,  Ry.  Co.,  25  Fed.  Rep.  513;  Pacific  R.  R.  Removal  Cases, 
115  U.  S.  2;  Hughes  v.  Northern  Pac.  Ry.  Co.,  18  Fed.  Rep.  106.  A  corporation 
formed  in  a  territory  is  not  a  non-resident  thereof,  so  as  to  justify  the  removal 
of  a  suit  to  which  it  is  a  party  into  the  federal  court.  Adams  Ex.  Co.  v.  Den- 
ver, etc.,  Ry.  Co.,  16  Fed.  Rep.  712.  See  also  Scheffer  v.  Nat.  Life  Ins.  Co.,  25 
Minn.  534. 

*  Guinn  v.  Iowa  Cent.  Ry.  Co.,  14  Fed.  Rep.  323.  The  place  of  residence  of  a 
corporation,  within  the  meaning  of  Code  Civil  Proc.  N.  Y.,  §  984,  providing  that 
an  action  must  be  tried  in  the  county  in  which  one  of  the  parties  resided  at  the 
commencement  thereof,  is  where  its  principal  business  is  to  be  carried  on,  as 
designated  by  its  charter,  though  in  fact  it  may  conduct  a  large  part  of  its  busi- 
ness, and  have  an  office,  in  another  county.  Rossie  Iron- Works  v.  Westbrook, 
13  N.  Y.  S.  141. 

6  Acts  of  1888,  ch:  86;  First  Nat.  B'k  v.  Morgan,  132  U.  S.  141;  10  S.  Ct.  37, 
holding  also  that  the  provisions  of  amendment  to  the  national  banking  act,  Rev. 
St.  5197-8,  exempting  national  banks  from  suits  in  state  courts  elsewhere  than 
in  the  county  or  city  Where  the  bank  is  located,  may  be  waived,  and  a  bank  which. 
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§  538.  Service  of  process  on  corporations The  manner 

of  acquiring  jurisdiction  of  corporations  is  regulated  by 
statute  in  the  several  states.  Statutes  requiring  for- 
eign corporations  acting  within  particular  states  to  agree 
that  service  on  a  specified  agent  of  the  corporation  shall 
bind  it  have  been  upheld.1 

And  a  foreign  corporation  entering  a  state  is  bound 
by  general  statutory  provisions  governing  the  service 
of  process  on  corporations.2    Where  the  laws  of  a  state 


submits  to  trial  in  another  county  cannot,  on  writ  of  error  to  the  state  supreme 
court,  raise  the  objection  to  the  jurisdiction  and  claim  the  immunity.  Conti- 
nental National  Bank  v.  Folsom,  78  Ga.  449;  3  S.  E.  269;  Claflin  v.  Houseman, 
93  U.  S.  130;  First  Nat.  Bank  v.  Overman,  22  Neb.  146;  34  N.  W.  107.  In  such 
cases  the  state  courts  do  not  exercise  a  new  jurisdiction  conferred  upon  them, 
but  their  ordinary  jurisdiction  derived  from  their  construction  under  the  state 
law.  Such  jurisdiction  is  not  confined  to  the  county  in  which  the  bank  is  located. 
Fresno  Nat.  B'k  v.  Sup.  Ct.,  83  Cal.  491. 

1  Gibbs  v.  Queen  Ins.  Co.,  63  N.  Y.  114;  Weymouth  v.  Washington,  etc.,  R. 
R.  Co.,  1  McArthur,  19;  McNichol  v.  United  States,  etc.,  Agency,  74  Mo.  457, 
471;  Dudley  v.  Collier,  87  Ala.  431;  6  So.  304;  Fritts  v.  Palmer,  10  Sup.  Ct.  Rep. 
93.  See  Const.  Ark.  1874,  art.  12,  sec.  11;  Scruggs  v.  Mortgage  Co.  (Ark.),  16 
S.  W.  563.  Under  the  laws  of  New  York  a  corporation  cannot  by  any  means  be 
compelled  to  appear  and  submit  to  the  jurisdiction  of  a  court  wherein  an  indict- 
ment against  the  corporation  has  been  filed.  People  v.  Equitable  Gas-Light 
Co.,  5  N.  Y.  Supp.  19. 

-  Merchants'  Manuf.  Co.  v.  Grand  Trunk  Ry.  Co.,  63  How.  Pr.  (N.  Y.)  459; 
Ehs-man  v.  Teutonia  Ins.  Co.,  1  McCrary,  123;  Lung  Chung  v.  Northern  Pac. 
Ry.  Co.,  19  Fed.  Rep.  254;  Railroad  Co.  v.  Koontz,  104  U.  S.  5,  10;  Gray  v. 
Quicksilver  Min.  Co.,  21  Fed.  Rep.  288;  Chicago  B.  &  Q.  R.  Co.  v.  Manning, 
23  Neb.  552;  37  N.  W.  462;  Hat,Sweat  Mfg.  Co.  v.  Davis  S.  M.  Co.,  31  Fed.  294; 
Gross  v.  Nichols,  72  Iowa,  239;  33  N.  W.  653;  Branson  v.  Nichols,  72  la.  763;  34 
N.  W.  289.  Compare  Cumberland  Telephone  &  T.  Co.  v.  Turner,  88  Tenn. 
265;  12  S.  W.  544;  Nye  v.  Burlington  &  L.  R.  Co.,  60  Vt.  585;  11  A.  689;  Tabor 
v.  G.  &  P.  Mfg.  Co.,  11  Col.  419;  18  P.  537;  Little,  etc.,  Co.  v.  Lightbourne,  10 
Col.  429;  15  P.  785;  Eaton  v.  St.  Louis,  etc.,  Min.  Co.,  2  McCrary,  362. 
Under  a  statute  permitting  service  on  foreign  corporations  having  property  in 
the  state  by  leaving  a  copy  of  the  summoiis  with  its  managing  agent  in  the  state 
"  a  service  is  good  where  the  return  states,  in  addition  to  the  fact  of  its  having 
property,  that  a  copy  was  left  with  one  O.,  who  is  described  in  defendant's  list 
of  " officers "  and  "agents"  as  its  " general  agent,  passenger  department,  261 
Broadway,  New  York."  Touchbard  v.  Chicago  &  A.  R.  Co.,  115  N.  Y.  437;  22 
N.  E.  360.  The  service  must  be  made  upon  the  identical  officer  designated  by 
statute.  Where  the  statute  provided,  that  service  might  be  had  upon,  among 
other  enumerated  officers,  the  treasurer,  a  service  upon  the  assistant  treasurer 
was  held  irregular  and  void.  Winslow  v.  Staten  Island  R.  T.  R.  Co.,  51  Hun, 
298"  2  N.  Y.  S.  682.     Service  of  summons  uponaforeign  corporation  is  sufficient 
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prohibit  a  foreign  insurance  company  from  carrying  on 
business  until  it  has  filed  with  the  insurance  commis- 
sioner a  certificate  stipulating  that  service  maybe  made 
upon  him,  it  will  be  presumed  that  a  foreign  com- 


by  service  on  a  person  designated  by  the  corporation  to  receive  the  same,  under 
the  act  of  April  1,  1872,  though,  at  the  time  of  service,  such  person  was  not  the 
agent,  cashier,  secretary,  or  other  officer  of  the  corporation.  Eureka  Lake  &  C. 
Co.  v.  Superior  Court,  66  Cal.  311;  5  P.  490. 

No  jurisdiction  is  acquired  by  service  upon  the  president  of  a  foreign  corpora- 
tion in  Minnesota,  in  a  cause  of  action  not  arising  in  the  state.  State  v.  Dist. 
Ct.,  26  Minn.  234;  2  N.  Y.  698.  In  Maryland,  service  of  notice  of  attachment 
on  a  director  is  sufficient.  Boyd  v.  Ches.,  etc.,  Canal  Co.,  17  Md.  195.  Service 
on  treasurer;  Despar  v.  Continental,  etc.,  Co.,  137  Mass.  252;  and  on  stock- 
holder; Band  v.  Upper  Locks,  etc.,  Co.,  3  Day  Conn.  441;  O'Brien  v.  Shaws,  etc., 
Co.,  10  Cal.  343;  have  under  respective  statutes  been  held  not  sufficient;  and 
without  proper  service  default  should  be  set  aside.  Willamette,  etc.,  Co.  v. 
Williams,  1  Or.  112.  Service  on  an  officer  accidentally  in  the  state,  held  good 
when  the  corporation  was  doing  business  therein.  Moulin  v.  Ins.  Co.,  24  N.  J. 
L.  234;  but  service  upon  resident  selling  agent  not  good.  Carron  Iron  Co.  v. 
McClaren,  H.  of  L.  Cas.  416 

In  New  Jersey  a  foreign  corporation  having  no  place  of  business  cannot  be 
sued  in  the  courts  of  that  state,  on  a  contract  made  in  another  state,  but  other- 
wise if  contract  made  there.  National  Condensed  Milk  Co.  v.  Brandenburgh, 
40  N.  J.  L.  111.  The  fact  that,  in  compliance  with  Rev.  St.  Ind.  1881,  §  3765, 
a  foreign  corporation  doing  business  within  the  state  has  appointed  a  resident 
agent  upon  whom  process  may  be  served,  does  not  constitute  it  a  resident  of  the 
state;  and,  on  being  sued  in  a  state  court,  it  may  assert  its  non-residence,  and 
claim  a  removal  to  the  federal  court,  under  Act  March  3,  1887,  providing  for 
removal  by  non-residents.  Disapproving  Scott  v.  Cattle  Co.,  41  Fed.  Kep.  225; 
Amsden  v.  Norwich  Union  Fire  Ins.  Soc,  44  F.  515;  Same  v.  Traders'  Ins.  Co. 
of  Chicago,  Id.  Act  Pa.  March  15,  1847,  provided  that  corporations  whose  prin- 
cipal oflices  or  officers  were  out  of  the  state  might  be  sued  in  any  county  where 
their  works  were  located,  and  that  such  corporations  should  be  liable  to  writs  of 
mandamus.  Act  Pa.  May  25,  1881,  provided  that  the  several  courts  of  common 
pleas  should  have  power  to  issue  writ  of  mandamus  to  corporations  having  their 
chief  places  of  business  in  their  respective  counties,  but  did  not  expressly 
repeal  the  former  act.  Held,  that  a  write  of  mandamus  against  a  railroad  com- 
pany whose  office  was  outside  the  state  might  be  issued  in  a  county  where  its 
road  was  located,  and  served  in  another  county.  Commonwealth  v.  New  York, 
P.  &  O.  K.  Co.  (Pa.),  20  A.  951.  But  an  attachment  being  in  the  nature  of  a  pro- 
ceeding, in  rem  will  lie  against  its  property.  See  Bushel  v.  Commonwealth  Ins. 
Co.,  15  S.  &  R.  176;  St.  Louis,  etc.,  Ins.  Co.  v.  Cohn,  9  Mo.  421;  Nat.  B'k  of 
Commerce  v.  Huntington,  129  Mass.  444;  Andrews  v.  Mich.  Cent.  B.  R.  Co.,  99 
Mass.  534;  Barr  v.  King,  96  Pa.  St.  495;  Smith  v.  Mut.  Life  Ins.  Co.  of  N.  Y., 
14  Allen,  336. 

In  Despar  v.  Continental,  etc.,  Co.,  137  Mass.  252,  it  was  held  that  a  foreign 
corporation  cannot  be  compelled  to  specifically  perforin  a  contract  in  Massa- 
chusetts.   In  the  absence  of  statutory  provisions,  process  cannot  be  served  upon 
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pany  doing  business  in  the  state  has  complied  with 
the  law,  and  default  will  be  entered  on  service  upon 
the  commissioner,  though  he  has  refused  to  receive  the 


the  officer  of  a  foreign  corporation,  so  as  to  bind  it.  Latimer  v.  Un.  Pac.  Ry. 
Co.,  43  Mo.  105;  Eaton  v.  St  Louis,  etc.,  Co.,  2  McCrary,  362;  Pomeroy  v.  N.  Y. 
&  N.  Y.  R.  R.  Co., -4  Blatch.  120;  Block  v.  Atchison,  etc.,  R.  R.  Co.,  21  Id.  529; 
Talcott,  etc.,  Co.,  v.  McCormick  Harvesting  Machine  Co.,  51  Mich.  5. 

An  attachment  does  not  lie  against  an  insurance  company  for  money  due  by 
resident  branch  of  foreign  insurance  company  to  another  foreign  company. 
Straus  v.  Chicago,  etc.,  Co.,  46  Hun,  216;  Moch  v.  Va.,etc,  Ins.  Co.,  10  Fed. 
Rep.  698. 

Attachment  does  not  lie  against  national  banks  until  after  final  judgment. 
Rhoner  v.  First  Nat.  Bank,  14  Hun,  126;  Farmers',  etc.,  Nat.  Bank  v.  Dearing, 
SI  U.  S.  34.  Compare  Southwick  v.  First  Nat.  B'k,  etc..  7  Hun,  96;  Bowen  v. 
First  Nat.  B'k,  31  How.  Pr.  409. 

But  they  may  be  required  to  give  security  for  costs.  Nat.  Park  Bank  v.  Gunst, 
1  Abb.  N.  C.  292.  It  seems  to  be  settled,  however,  upon  authority,  that  the 
remedy  by  attachment  lies  in  their  favor.  Pope  v.  Terre,  etc.,  Co.,  87  N.  T.  137; 
Moulin  v.  Trenton  Ins.  Co.,  24  N.  J.  222.  Service  upon  stockholders  without 
statutory  authority  therefor  is  not  required  and  is  ineffectual.  Bankright  v. 
Liverpool  L.  &  G.  Ins.  Co.,  55  Ga.  194. 

It  is  always  for  the  federal  court  to  determine  whether  a  non-resident  cor- 
poration, when  sued,  has  transacted  business  within  a  given  state  to  such  an 
«xtent  and  has  such  a  representation  or  agent  therein  that  jurisdiction  to  ren- 
der a  personal  judgment  against  the  corporation  may  be  acquired  by  service  on 
its  agent.     St.  L.  Wire  Mill  Co.  v.  Consol.  B.  W.  Co.,  32  F.  802.     Where  a  for- 
•eign    corporation  is  not  doing    business   in    »  state,   and  its    president    is 
inveigled  into  the  state,   a    service  upon    him    is  not    a  service    upon  it; 
but  where  it  appears  and    pleads  by    a  duly-authorized  attorney,   it    can- 
not afterwards  have  the  action  dismissed  on  the  ground  of  the  invalidity 
of  the  service.    Fitzgerald  &  Mallory  Const.  Co.  v.   Fitzgerald,  US.  Ct.  36. 
A  foreign  corporation,   which  has  done  no  business  in  New  York  beyond 
negotiating  a    mortgage    on    its  property,   and    having   the  bonds    secured 
thereby  put  on  the  list  of  the  New  York  Stock  Exchange,  is  not  engaged 
in  business  in  the  state,  and  no  jurisdiction  over  it  is  acquired  by  service  of  sum- 
mons on  its  president  while  temporarily  in  the  state  for  those  purposes.     Clews 
v.  Woodstock  Iron  Co.,  44  F.  31.    In  St.  L.  Wire  Mill  Co.  v.  Consol  B.  W.  Co., 
supra,  it  was  held  that  the  presence  of  the  general  manager  of  a  foreign  corpora- 
tion on  a  pleasure  trip  within  the  jurisdiction  of  a  state  court  does  not  con- 
stitute "  doing  business  "  therein  to  support  service  upon  him,  and  does  not  give 
the  court  jurisdiction,  notwithstanding  the  statute  provided  that  when  a  non-resi- 
dent corporation  has  no  office  or  place  of  business  within  the  state  summons 
may  be  served  on  any    "officer,  agent  or  employe  in  any  county  where  service 
may  be  obtained."    See  also  Bentlif  v.  London  &  Colonial  Finance  Corp.,  44  F. 
667.     Cent.  R.  &  B'kg.  Co.  v.  Ga.  Constr.  &  Ins.  Co.  (S.  Car.),  7  Ry.  &  Corp. 
L.  J.  422.    A  different  conclusion  was  reached  in  Porter  v.  Sewall  S.  C.  H.  Co., 
7  N.  Y.  S.  166,  where  a  service  on  the  general  manager  under  similar  circum- 
stances was  held  good. 
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summons.1  Statutes  on  the  subject  of  serving  process 
on  and  obtaining  jurisdiction  of  persons  are  applicable 
to  corporations.2  A  corporation,  organized  under  the 
laws  of  a  foreign  country,  and  having  its  chief  office 
there,  does  not  become  a  resident  of  a  state  of  the 
United  States  by  doing  business  and  having  an  office 
therein,  so  as  to  defeat  its  right  to  removes  case  against 
it  from  the  state  to  the  federal  court,  under  the  act  of 
1888,  providing  that  an  action  brought  in  a  state  court 
may  be  removed  to  the  circuit  court  of  the  United 
States  ' "  by  the  defendant  or  defendants  therein,  being 
non-residents  of  that  state."3 

'  §  539.  Jurisdiction  in  state  courts  over  foreign  corpo- 
rations.— States  may,  if  they  choose,  open  their  courts  to 
non-resident  persons  and  corporations  without  limit  or 


1  Knapp,  Stout  &  Co.  v.  National  Mut.  Fire  Ins.  Co.,  30  F.  607;  State  v. 
United  States  Mutual  Accident  Ass'n,  67  Wis.  624;  31 N.  W.  229;  Childs  v.  Harris 
Manuf'g  Co.,  104  N.  Y.  477;  11  N.  E.  50. 

'  Denver  &  W.  O.  Constr.  Co.  v.  Stout,  8  Colo.  61;  5  P.  625;  Brown  v.  Mayor, 
etc.,  66  ST.  Y.  385;  Bristol  v.  Chicago,  etc.,  K.  Co.,  15  111.  436;  Bank  of  N.  A.  v. 
Chicago,  etc.,  E.  Co.,  82  111.  493;  Eslara  v.  Ames,  etc.,  Co.,  47  Ala.  384.  The  same 
principle  governs  with  respect  to  the  attachment  of  property.  Planters',  etc., 
B'k  v.  Andrews,  17  Ala.  404;  Know  v.  Protection  Ins.  Co.,  9  Conn.  430;  Bushel 
v.  Commonwealth,  etc.,  Ins.  Co.,  15  S.  &  E.  173;  Mineral,  etc.,  K.  E.  Co.  v. 
Keefe,  22  111.  9;  Organished  Brauser  v.  New  Eng.,  etc.,  Ins.  Co.,  21  Wis.  506* 
Trenton  B'k  v.  Haversteck,  11  N.  J.  L.  171.  The  hoard  of  directors  of  a  do- 
mestic corporation  organized  under  Laws  N.  Y.  1875,  c.  611,  passed  a  resolution 
to  transfer  all  its  property  to  the  stockholders,  who  then  surrendered  their  stock. 
There  were  no  formal  resignations  by  the  directors,  but  the  president  declared 
at  the  close  of  the  meeting  that  there  were  no  longer  any  directors  or  stock- 
holders, and  "  we  have  forever  dissolved."  No  further  meeting  or  election  was 
held.  Held,  that  the  directors  continued  in  their  official  capacity,  and  that  pro- 
cess against  the  corporation  could  properly  be  served  on  them,  under  Code.  Civil 
Proc.  N.  Y.,  §  431,  authorizing  service  on  a  director.  Carnaghan  v.  Exporters' 
&  Producers'  Oil  Co.,  57  Hun,  588;  11  N.  Y.  S.  172. 

3  25  St.  U.  S.  434,  sec.  2;  Purcell  v.  British  Land  &  Mortgage  Co.,  42  F.  465. 
Compare  Scott  v.  Texas  Land  &  Cattle  Co.,  41  F.  225.  The  East  Tenn.  V.  &  G. 
E.  Co.,  being  a  domestic  corporation  in  the  state  of  Georgia,  an  action  against  it 
cannot  be  removed  to  the  federal  court  as  being  against  a  non-resident  defend- 
ant. Following  Angier  v.  E.  Tenn.  V.  &  G.  E.  Co.,  74  Ga.  634;  Schaeffer  v. 
E.  Tenn.  V.  &  G.  R.  Co.,  76  Ga.  99.  See  also,  Home  v.  Boston  &  M.  R.  E.  Co. 
62  N.  H.  454;  Guinault  v.  Louisville  &  N.  E.  Co.,  41  La.  Ann.  571;  6  So.  850.* 
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condition,  and  if  no  jurisdictional  question  be  made, 
based  on  the  provision  of  the  federal  constitution,  con- 
ferring upon  federal  courts  jurisdiction  over  controver- 
sies between  citizens  of  different  states,  state  courts 
may  proceed  to  fully  try  and  determine  the  matters 
brought  before  them  without  regard  to  the  domicile  of 
the  parties.1  The  jurisdiction  in  most  states  is,  how- 
ever, restricted  to  resident  citizens,  with  certain  statu- 
tory extensions  of  the  right  to  others,  based  either 
upon  comity  or  convenience  to  their  own  citizens,  as 
where  the  party  defendant  is  a  resident,  or  the  subject 
of  the  action  is  situated,  or  the  cause  of  action  shall 
arise  within  the  state.2 


1  The  courts  of  New  York  will  not  interfere  with  the  internal  affairs  of  a  for- 
eign corporation  to  compel  it  to  declare  and  pay  dividends.  Bedford  v.  N.  Y. 
Iron  Mine,  56  Civ.  Proc.  R.  236. 

2  For  an  able  opinion  upon  the  construction  of  the  S.  Car.  statute,  in  a  case 
-where  it  was  held  that  the  right  to  sue  in  the  courts  of  that  state  had  not  been 
extended  to  non-resident  corporations,  see  Cent.  R.  &  Bkg.  Co.  v.  Ga.  Constr. 
.&  Ins.  Co.  (S.  C),  7  Ry.  &  Corp.  L.  J.  422;  Cuinmings  v.  Wingo,  31  S.  C  427; 
10  S.  E.  107.  See  also  Whitehead  v.  Buffalo,  etc.,  R.  Co.,  18  How.  Pr.  230.  The 
provision  of  Code  Civil  Proc.  N.  Y.  sec.  1775,  which  requires  a  pleading  to  state 
whether  a  party  is  a  corporation  or  not,  and,  if  a  corporation,  whether  a  domes- 
tic or  foreign  corporation,  must  be  availed  of  by  motion,  and  not  by  demurrer 
1;o  a  complaint.  Affirming  10  N.  Y.  S.  36.  Rothschild  v.  Grand  Trunk  Ry. 
Co.,  14  N.  Y.  S.  807  (July,  1891).  Where  a  statute  gives  right  to  sue  and  im- 
poses liability  to  be  sued  upon  foreign  corporation,  resident  stockholders  of  a 
foreign  corporation  doing  business  within  the  state  may  avail  themselves  of 
its  provisions.  Babcock  v.  Schuylkill  &  L.  V.  Ry.  Co.,  56  Hun,  649;  9  N.  Y. 
S.  845;  Ives  v.  Smith,  55  Hun,  606;  8  N.  Y.  S.  46;  Robinson  v.  Oceanic,  etc., 
Nav.  Co.,  112  N.  Y.  315;  Humphrey  v.  Newport  News,  etc.,  Co.,  33  W.  Va. 
135;  10  S.  E.  39.  Although,  under  Code  Civil  Proc.  N.  Y.,  1780,  only  a  resident 
■of  the  state  can  sue  a  foreign  corporation  on  a  cause  of  action  for  tort  arising 
without  the  state,  a  demurrer  to  a  complaint  in  such  an  action,  on  the  ground 
that  the  court  has  no  jurisdiction  of  the  subject  of  the  action,  cannot  be  sus- 
-tained  merely  because  the  complaint  does  not  allege  residence  of  the  plaintiff, 
where  his  non-residence  does  not  appear  on  the  face  of  the  complaint;  as 
section  488  authorizes  a  demurrer  to  the  complaint  only  where  one  or  more  of 
the  grounds  specified  "appear  upon  the  face  thereof."  Gurney  v.  Grand 
Trunk  Ry.  Co.,  13  N.  Y.  S.  645.  The  fact  that  a  foreign  corporation  has  not 
•obtained  a  permit  to  do  business  in  the  state  does  not  deprive  it  of  the  right  to 
go  into  court  and  assert  rights  and  recover  property  already  acquired.  Tex. 
L.  &  M.  Co.  v.  Worsham,  76  Tex.  556;  13  S.  W.  384;  not  that  it  has  not  com- 
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The  manner  of  acquiring  jurisdiction  by  state  courts 
is  largely  regulated  by  statutes,  the  construction  of 
which,  as  well  as  the  question  of  what  constitutes  ser- 
vice in  a  given  state,  is  the  peculiar  province  of  its  courts.1 


plied  with  a  statute  requiring  that  it  shall  file  a  copy  of  its  charter  and  state- 
ment 'with  the  secretary  of  state  and  recorder  of  the  county  wherein  it  intends 
to  transact  business  before  commencing  business,  when  the  action  is  not  based 
upon  any  contract  made  by  it  in  the  transaction  of  its  business,  but  to  recover 
taxes  paid  under  protest.  Powder  Riv.  Cattle  Co.  v.  Custer  Co.,  9  Mont.  145; 
22  P.  383.  A  statute  requiring  a  corporation  to  file  articles  before  it  can  maintain 
any  action  held  not  to  apply  to  foreign  corporations.  Tuba  W.  &  M.  Co.  v. 
Rosa,  80  Cal.  333.  Burlington  M.  K.  Co.  v.  Thompson,  31  Kan.  180;  1  P.  622. 
Foreign  corporations  doing  business  in  Montana,  having  an  accredited  agent  on 
whom  legal  process  may  be  served,  who  exercises  openly  his  authority  as  such, 
may  plead  the  benefit  of  the  statute  of  limitations.  King  v.  National  M.  &  E. 
Co.,  4  Mont.  1;  IP.  727. 

Where  a  summons  to  a  foreign  corporation  is  returned  not  served,  and  the 
affidavit  states  that  the  plaintiff  could  not,  after  due  diligence,  find  the  defend- 
ant corporation  within  the  state,  neither  of  these  things  tend  to  prove  that  there 
was  no  officer  of  the  corporation  in  the  state  upon  whom  personal  service  could 
be  had  according  to  section  1092  of  the  compiled  Laws  of  Nevada.  In  order  to- 
justify  the  failure  of  the  court  to  mail  the  defendant  a  copy  of  the  summons  and 
complaint,  there  must  be  an  affidavit  that  the  residence  of  the  foreign  corpora- 
tion was  not  known.  Victor  Mill  &  Min.  Co.  v.  Justices'  Court,  18  Nev.  21 ;  IP. 
831.  A  foreign  banking  corporation  can  sue  in  the  circuit  court  of  the  United 
States  sitting  in  California,  notwithstanding  its  failure  to  comply  with  St.  Cal. 
1876,  p.  729,  requiring  every  corporation  to  record  each  year  a  sworn  statement 
of  its  capital,  assets,  etc.,  and  prohibiting  any  corporation  that  fails  to  comply  with 
the  law  from  suing  in  the  state  courts.  Bank  of  British  North  America  v.  Bar- 
ling, 44  F.  641.  A  foreign  corporation  has  no  local  county  residence  in  California 
where  alone  it  can  be  sued.  It  is  liable  to  be  sued  in  any  county  in  the  state, 
subject  to  the  right  of  such  corporation  to  move  for  a  change  upon  sufficient 
showing.     Thomas  v.  Placerville  G.  Q.  Min.  Co.,  65  Cal.  600;  4  P.-  641. 

1  See  Gibson  v.  Mfg.  Fire  &  M.  Ins.  Co.,  144  Mass.  81;  10  N.E.  729;  Hester 
v.  Easin  Fertilizer  Co.  (S.  C),  12  S.  E.  563;  Friezen  v.  Allemania'  F.  Ins. 
Co.,  30  F.  349; "Carpenter  v.  Westuighouse  A.  B.  Co.,  32  Fed.  434-  First  Nat! 
Bank  v.  Burch,  76  Mich.  608;  43  N.  W.  453;  Maxwell  v.  Wayne  Cir.  Judge,  60- 
Mich.  36;  Soc.  Fet.  A.  v.  Williken,  135  U.  S.  304.  No  jurisdiction  of  a  foreign 
corporation  which  does  not  maintain  an  office  or  transact  business  within  the 
state  is  acquired  by  service  of  process  on  the  president  thereof  when  he  is  with- 
in the  state  casually  on  private  business.  Eeifsnider  v.  American  Imr>  Pub 
Co.,  45  F.  433. 

Under  Act  Pa.,  March  21,  1849,  providing  that  in  actions  against  foreign  cor- 
porations process  maybe  served  upon  any  officer,  agent,  etc.,  the  courts  of  Penn- 
sylvania can  acquire  no  jurisdiction  of  a  foreign  corporation  which  has  never 
done  business  in  the  state  by  service  of  process  upon  its  president  while  he  is 
temporarily  in  the  state  for  either  business  or  pleasure.  Phillips  v  Burlineton 
Library  Co.  (Pa.),  21  A.  640.  *  5 
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The  particular  agent  upon  whom  service  may  be  had  is 
sometimes  designated ; 1  while  the  language  of  some 
of  the  statutes  permits  service  to  be  had  upon  any  agent 
found  within  the  state.2 


1  Under  Code  Civil  Proc.  N.  Y. ,  §  431,  subd.  3,  providing  that  a  summons 
shall  be  served  on  a  domestic  corporatiQn  by  delivering  a  copy  thereof  to  the 
president  or  other  head  of  the  corporation,  the  cashier,  treasurer,  or  managing 
agent,  service  on  an  employe  of  a  domestic,  corporation  who  attends  to  the  pub- 
lication of  a  periodical  issued  by  it,  and  to  its  printing,  binding  and  mailing,  under 
instructions  received  immediately  from  the  officers  of  the  company,  is  insufficient. 
Rutland  v.  Canfield  Pub.  Co.,  10  N.  Y.  S.  913.  Service  of  a  writ  of  garnishment 
on  the  ' '  manager  "  of  a  domestic  corporation  is  not  sufficient  under  Sayles' 
Civil  St.  Tex.,  art.  1223,  providing  that  "  the  citation  may  be  served  on  the  presi- 
dent, secretary,  or  treasurer  of  such  company  or  association,  or  upon  the  local 
agent  representing  such  company  or  association  in  the  county  in  which  suit  is 
brought."  Tompkins  Machine  &  Implement  Co.  v.  Schmidt  (Tex.),  16  S.  W. 
174.  Under  the  law  of  Tennessee  (2  Thomp.  &  S.  St.  Tenn.  1871,  p.  1190;  Mill 
■&  V.  Code  Tenn.,  p.  660),  providing  that  in  actions  against  corporations  process 
may  be  served  on  the  president  or  other  head  of,  the  corporation,  or,  in  his  ab- 
sence, on  the  cashier,  etc. ,  or,  if  none  of  those  officers  reside  in  the  state,  then 
on  the  chief  agent  in  the  county  where  suit  is  brought,  a  return  in  an  action 
against  a  railway  company,  that  the  process  was  served  on  the  superintendent, 
the  highest  officer  to  be  found  in  the  county,  is  sufficient.  Affirming  88  Tenn. 
721;  13  S.  W.  698;  Kansas  City,  Ft.  S.  &  M.  R.  Co.  v.Daughtry,  11  S.  Ct.  306. 
Under  the  provision  of  the  Colorado  Code,  that  service  upon  corporations  "  shall 
be  made  by  delivering  a  copy  of  the  summons  to  the  president  or  other  head  of 
the  corporation,  or  to  the  secretary,  cashier,  treasurer,  or  general  agent  thereof, 
but  if  no  such  officer  can  be  found  in  the  county,  service  may  be  had  on  any 
stockholder,"  service  upon  the  vice-president  of  a  corporation  is  sufficient,  even 
though  the  return  does  not  show  that  the  president  could  not  be  found  in  the 
county.  Comet  Consolidated  Min.  Co.  v.  Frost  (Colo.),  25  P.  506.  One  who 
gratuitously  transfers  his  stock  in  a  foreign  corporation  to  trustees,  whose  names 
he  does  not  know,  for  some  unknown  and  undefined  purpose,  and  at  the  same 
time  contributes  $50  to  cover  the  expenses  of  the  transfer,  is  still  a  stockholder 
in  such  foreign  corporation,  within  the  meaning  of  Code  Civil  Proc.  Colo.,  §  40, 
which  authorizes  the  service  of  process  on  a  foreign  corporation  by  a  delivery  of 
the  writ  to  a  stockholder,  when  it  has  no  agent  or  officer  within  the  state.  Col- 
orado Iron- Works  v.  Sierra  Grande  Min.  Co.  (Colo.),  25  P.  325. 

2  The  vice-president  and  the  general  superintendent  are  agents  within  the 
meaning  of  a  statute  of  Virginia  providing  for  service  of  process  against  a  cor- 
poration on  its  president,  or  other  chief  officer  in  his  absence,  on  any  agent 
thereof,  or  on  any  person  declared  by  the  laws  of  that  state  to  be  an  agent  of 
such  corporation.  Norfolk  &  W.  R.  Co.  v.  Cottrell,  83  Va.  512;  3  S.  E.  123. 
See  also  Dillard  v.  Central  Virginia  Iron  Co.,  82  Va.  734;  1  S.  E.  124;  Hill  v. 
St.  Louis  Ore  &  Steel  Co.,  90  Mo.  103;  2  S.  W.  2S9.  In  an  action  against  a 
New  York  corporation  publishing  a  newspaper  there,  service  of  summons  in 
New  Jersey  upon  a  person  whose  only  connection  with  the  company  consists  in 
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§  540.  Actions  between  foreign  corporations.— The  au- 
thorities are  not  clear  upon  the  question  of  entertain- 
ing jurisdiction  in  state  courts  of  actions  between 
foreign  corporations.  A  principal  difficulty  in  such 
cases  is  the  want  of  power  to  enforce  the  judgments  in 
such  cases.1  The  court  refused  to  entertain  jurisdiction 
of  an  action  by  a  stockholder  of  a  foreign  corporation 
to  restrain  it  from  an  ultra  vires  act ; 2  also  the  appli- 
cation of  a  stockholder  of  a  foreign  corporation,  doing 
business  in  the  state,  for  a  mandamus  to  compel  the 
corporation  to  annul  a  forfeiture  of  his  stock  and  rein- 
state him  as  stockholder,8  also  where  the  action  was 
by  a  resident  stockholder  in  a  foreign  corporation  to 
set  aside  its  lease  to  a  resident  corporation.4  Exclu- 
sive jurisdiction  of  suits  between  national  banks  and 
shareholders  therein  is  vested  in  state  courts,  and  is 
taken  away  from  United  States  Circuit  Courts.5 


receiving  advertisements  at  the  published  rates,  forwarding  the  same  to  the  home 
office,  receiving  thence  bills  for  the  same  and  collecting  them  upon  commission, 
is  not  a  service  upon  an  agent  of  the  company,  within  the  meaning  of  the  New 
Jersey  corporation  act,  §  88.    Mulhearn  v.  Press  Pub.  Co.  (N.  J.),  20  A.  760. 

1  Williston  v.  Mich.,  etc.,  R.  Co.,  95  Mass.  400.  The  service  of  notice  upon 
a  shareholder  in  an  insolvent  corporation  provided  for  in  sec.  32,  c.  23,  Comp.  L. 
Kan.,  with  a  view  to  enforcing  his  liability,  partakes  of  the  notion  of  an  original 
process  and  the  service  of  such  notice  beyond  the  jurisdiction  of  the  court  and 
outside  the  state  will  not  confer  jurisdiction  upon  the  state»court  or  authorize 
if  to  award  an  execution  against  the  property  of  the  stockholders  found  within 
the  state.    Howell  v.  Manglesdorf,  33  Kan. ;  5  P.  259. 

2  Howell  v.  Chicago,  etc.,  R.  Co.,  51  Barb.  378;  and  entertain  it  in  Ives  v. 
Smith,  3  N.  Y.  S.  645;  19  N.  T.  S.  Rep.  556. 

8  North  State  Copper  &  Gold  Min.  Co.  v.  Field,  64  Md.  151;  20  A.  1039. 

*  Gregory  v.  N.  Y.,  etc.,  R.  Co.,  40  N.  J.  Eq.  38.  In  Cunningham  v.  Pell, 
Paige,  it  was  held  that  no  personal  judgment  could  be  rendered  against  an  absent 
director  not  personally  served;  but  in  another  case  where  service  on  the  directors 
was  personal,  the  court  sustained  the  jurisdiction,  saying:  "The  relief  within 
the  power  of  the  court  to  grant  may  be  incomplete,  and  not  commensurate  with 
the  injuries  and  loss  sustained,  growing  out  of  the  fact  that  material  interests 
affected  are  outside  of  this  jurisdiction;  but  that  affords  no  adequate  reason  why 
an  attempt  in  that  direction  should  not  be  made."  Irwin  v.  Or.  etc.  Co.  28 
Hun,  269.     See  also  Cromlisle  v.  Shenandoah  V.  R.  R.  Co.,  28  W.  Va.  365. 

6  Whittemore  v.  Amoskeag  Nat.  B'k,  10  S.  Ct.  592;  134  U.  S.  527.  Act  of 
Congress,  July  12,  1882. 


§    540  JURISDICTIONAL  QUESTIONS.  611 

A  court  will  not  order  a  foreign  corporation  to  pay  a 
dividend,1  or  settle  disputes  between  rival  bodies  of 
stockholders,  concerning  conflicting  interests  in  a 
foreign  corporation.2  A  foreign  corporation  will  not  be 
enjoined  from  delivering  its  stock  and  securities  to  a 
construction  company  ;3  nor  will  one  foreign  corpora- 
tion be  ordered  at  the  suit  of  another  to  make  a  con- 
veyance of  land  situated  in  another  state.4  It  would 
seem  that  there  should  be  no  hesitancy  to  grant  the 
relief  where  a  mere  money  judgment  is  asked  or  the 
title  to  property  within  the  jurisdiction  is  involved  or 
the  action  is  in  rem. 

But  it  was  recently  held  by  the  Massachusetts  court 
that  although  the  laws  of  Kansas  provide  that  if  a 
judgment  creditor  of  certain  corporations  is  unable  to 
find  property  whereon  to  levy  execution,  he  may  pro- 
ceed by  action  to  charge  the  stockholders  with  the 
amount  of  his  judgment,  and  that  a  resident  of  New  York 
holding  an  unsatisfied  judgment  against  a  Kansas  cor- 
poration, which  has  no  place  of  business  in  Massachu- 
setts, cannot  maintain  an  action  in  the  latter  state 
against  a  resident  of  California  to  establish  his  per- 
sonal liability  as  a  stockholder  in  such  corporation, 
where  no  proceedings  have  been  taken  in  Kansas  to 
establish  such  personal  liability5. 


1  Redmond  v.  Enfield,  etc.,  Co.,  13  Abb.  Pr.  N.  S.  332.  In  New  Haven  H. 
S.  N.  Co.  v.  Linden  Spring  Co.,  142  Mass.  349;  7  N.  E.  773,  the  court  refused  to 
entertain  jurisdiction  although  the  foreign  corporation  appeared  by  attorney. 

2  Wilkins  v.  Thorne,  60  Md.  253.  Nor  will  a  domestic  corporation  be  ordered 
to  do  an  act  in  another  state.  Port  Royal,  etc.,  R.  R.  Co.  v.  Hammond,  58  Ga. 
523.  Compare  Fisk  v.  Chicago,  etc.,  R.  R.  Co.,  53  Barb.  513;  Boardman  v.  Lake, 
R.  R.,  84  N.  T.  157;  Prouty  v.  Mich.,  etc.,  R.  R.  Co.,  1  Hun,  655.  See  also  Irwin 
v.  Or.  etc.,  Co.,  28  Hun,  269;  35  Id.  544. 

3  Kansas,  etc.,  R.  R.  Co.  v.  Tqpeka,  135  Mass.  34. 

*  Cumberland,  etc.,  Co.  v.  Hoffman,  etc.,  Co.,  30  Barb.  159,  171.    See  4  N. 
N.  Supp.  836: 
6  Bank  of  North  America  v.  Rindge  (Mass.),  27  N.  E.  1015. 
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ACTIONS  BETWEEN  THE  CORPOEATION  AND  ITS  MEMBERS. 
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552.  Unauthorized  issue  of  preferred  stock. 

553.  Action  by  purchaser  of  illegally  is  sued  shares. — Laches. 

554.  "  Calls,"  what  are. 

555.  The  authority  for  making. 
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562.  Waiver  of  irregularities. 

563.  Defences  to  calls. 

564.  Non-payment  of  percentage. 

565.  Release  and  cancellation. 

566.  When  objects  of  enterprise  abandoned  or  impracticable. 

567.  Capital  can  only  be  demanded  to  carry  on  the  corporate  enterprise. 

568.  Contracts  of  membership  cannot  be  cancelled  by  mutual  consent. 

569.  Shares  issued  fraudulently  or  through  mistake  may  be  cancelled. 

570.  Diminution  of  capital  stock  under  statutory  authority. 

571.  Release  by  unanimous  consent. 

572.  Wrongs  of  others  will  not  release. 

573.  Avoidance  of  contracts  for  fraud. 

574.  Must  have  been  the  inducement  for  tiie  contract. 
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apparent  authority  to  make  them. 
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§  576.  Fraud  in  exchange  for  consolidated  stock. 

577.  Must  proceed  with  diligence  to  avoid  contract. 

578.  How  taken  advantage  of. 

579.  Conflicting  claims  to  stock. — Interpleader. 

580.  Fraudulent  transfers. 

581.  Diligence  required  on  part  of  corporation. 

582.  Laches  of  owner  releasing  corporation  from  liability. 

583.  The  doctrine  that  a  receiver  cannot  release  subscriptions. 
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586.  When  an  injunction  lies. 
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592.  Extent  and  nature  of  liability. 

§  541.  Distinction  between  corporate  entity  and  member- 
ship.— In  considering  the  rights  and  equities  of  share- 
holders, as  a  basis  of  proceeding  against  the  corpora- 
tion, it  is  important  to  understand  the  difference  be- 
tween the  legal  entity  called  the  corporation  itself, 
and  the  collective  interests  of  the  members  composing 
the  tangible  body  corporate.  Again,  it  is  necessary  to 
segregate  the  individual  interest  of  each  shareholder 
from  the  aggregate  interest  of  all  the  shareholders,  in 
order  to  clearly  understand  the  manner  in  which  courts 
of  equity  proceed  in  protecting  these  interests. 

Courts  of  law  refuse  to  recognize  the  interests  of 
members  as  distinct  from  the  fictitious  institution  by 
which  they  are  collectively  known.1  The  individual 
corporators  are  not  looked  upon  as  in  any  sense  par- 
ties to  any  obligations  assumed  by  the  corporation,  or 
as  capable  of  holding  a  contractual  or  other  relation  of 
any  kind  with  third  parties,  except  in  the  aggregate 
and  in  the  corporate  name. 


1  An  action  at  law  cannot  be  maintained  by  one  member  of  a  joint-stock  com- 
pany against  another  member  for  the  use  of  his  proportional  part  of  its  property. 
Whitehouse  v.  Sprague  (Me.),  7  A.  17.  See  Harkness  v.  Manhattan  R.  Co.,  54 
N.  T.  Supr.  Ct.  174. 
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For  this  reason,  the  law  seldom  affords  adequate 
remedies  to  shareholders.  Courts  of  equity,  on  the 
contrary,  whenever  necessary  to  the  attainment  of  jus- 
tice, will  not  only  view  the  corporation  as  an  associa- 
tion of  persons  mutually  interested  in  a  common  enter- 
prise, but  will  often  look  beyond  the  aggregate  to 
determine  individual  rights  and  relations,  and  having 
done  so,  will  furnish  reparatory  or  preventive  remedies 
as  the  case  may  require.  Equity  views  the  relations 
of  the  members  both  to  the  corporation  and  to  each 
other,  while  at  law  these  relations  are  of  little  impor- 
tance. 

Again,  the  corporate  entity  is  referred  to  and  its 
distinct  function  recognized  and  asserted  in  equity  as 
at  law,  whenever  necessary  to  ascertain  and  give  ef- 
fect to  the  rights  and  equities  of  the  real  parties  in  in- 
terest. It  is,  of  course,  unimportant  as  regards  rights 
and  remedies,  whether  the  stockholder  be  an  individual, 
or  another  private  or  a  municipal  corporation.1  But 
individual  members  of  municipal  corporations  cannot 
sue  in  its  name,  they  not  having  sufficient  interest 
therein  to  give  them  a  standing  in  court.2 

§  542,  Rights  of  the  legal  entity  must  be  preserved. — 

Though  realities,  rather  than  fictions,  receive  most 
favorable  consideration  in  the  administration  of  equity, 
yet  the  rights  and  relations  of  the  legal  entity  can  often 
be  preserved  only  by  giving  full  effect  to  its  legal  status 
and  technical  definition.     Except  where  it  becomes 


i  County  of  Morgan  v.  Allen,  103  U.  S.  498;  Morgan  County  v.  Thomas,  76 
111.  120;  Shipley  v.  City  of  Terre  Haute,  74  Ind.  297;  Gray  v.  The  State,  82 
Ind.  567;  Kreigerv.  Shelby  R.  R.  Co.  (Ky.),  25  Am.  &  Eng.  Cas.  528;  1  Dan. 
Neg.  Instr.,  sec.  436;  Murray  v.  Charleston,  96  IT.  S.  432.  See  also,  Robinson  v. 
B'k  of  Darien,  18  Ga.  65;  Curran  v.  The  State,  15  How.  304;  TJ.  S.  v.  Plan- 
ters' Bank,  9  Wheat.  904;  State  v.  Holladay,  72  Mo.  499;  Marshall  v.  Western, 
etc.,  R.  R.  Co.,92N.  C  322. 

2  People  v.  Coon,  25  Cal.  635.    See  also  Robinson  v.  Bidwell,  22  Cal.  379. 
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necessary  for  the  protection  of  the  interests  of  individ- 
ual members,  the  convenient  administration  of  justice 
requires  that  those  interests  should  be  disregarded,  and 
the  collective  entity  alone  considered. 

§  543.  The  corporation  protected  from  agreements  made 
prior  to  incorporation. — Courts  of  equity  cannot,  any 
more  than  courts  of  law,  disregard  the  rights  of  the 
corporate  entity  in  an  effort  to  administer  ulterior 
justice,  respecting  transactions  occurring  between  the 
individual  corporators  prior  to  and  independent  of  cor- 
porate organization.  The  court  in  such  cases  applies  the 
principle  that  the  corporation  is  not  to  be  affected  by 
the  personal  rights,  obligations  and  transactions  of  its 
stockholders,  whether  such  rights  accrued  or  obligations 
are  incurred  before  or  subsequent  to  incorporation.1 

§  544.  But  the  corporators  are  personally  liable. — Where, 
however,  associates  combine  together  to  create  a  paper 
•corporation  to  cover  a  partnership  or  joint  venture,  and 
where  the  stockholders  are  "  partners  in  intention,"  and 
have  resorted  to  the  form  of  a  corporate  organization 
to  free  themselves  from  liability  on  obligations  which 
had  attached  to  them  individually,  previous  to  incor- 
poration, with  respect  to  the  business  they  propose  to 
carry  on  in  the  corporate  name  and  character,  courts  of 
equity  will  disregard  and  look  beyond  the  fiction  of  the 
corporate  entity  and  hold  the  corporators  to  a  discharge 
of  the  liabilities  resting  on  them.2 


1  M.  &  H.  Hardw.  Co.  v.  Towers  Hardw.  Co.,  87  Ala.  206;  6  So.  41.  See  also, 
Wilbur  v.  N.  T.  Elec.  &  Constr.  Co.,  12  ST.  T.  S.  456;  Morrison  v.  Gold  Mt.  G. 
M.  Co.,  52  Cal.  309;  Carmody  v.  Power,  60  Mich.  26;  26  K.  W.  801;  Hawkins  v. 
Mansfield  G.  M.  Co.,  lb.  515;  Gent  v.  M.  &  Mut.  Ins.  Co.,  107  111.  658;  Caledo- 
nian R.  Co.  v.  Helensburgh,  2  Macg.  391 ;  Penn.  Mut.  Co.  v.  Hapgood,  141  Mass. 
145;  IN.  E.  22. 

2  Plaintiff,  having  sold  certain  goods  to  defendants  as  a  copartnership,  is  en- 
titled to  join  and  several  judgment  against  them  individually  therefore,  though 
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And  it  is  held  that  this  may  be  done  although  some 
of  the  shareholders  had  not  originally  incurred  the 
obligation  sought  to  be  enforced,  provided  they  had 
notice  of  it  before  entering  the  corporation,  and  had 
participated  in  the  effort  to,  avoid  it.1 

§  545.  Legal  status  and  rights  will  be  respected. — It  must 
always  be  borne  in  mind,  however,  that  courts,  of  equity 
will  adhere  to  the  well-established  principles  of  law, 
as  well  where  they  affect  the  contractual  rights  and 
relations,  as  where  they  concern  titles  to  property. 

To  illustrate,  it  would  lead  to  endless  confusion  and 
uncertainty  in  titles  to  property  if  part  or  even  all  the 
members  of  a  corporation  could,  by  uniting  in  their  in- 
dividual names,  in  a  conveyance,  convey  a  title  to  any 
portion  of  its  real  estate.  Therefore,  no  valid  sale  to 
or  purchase  by  a  corporation  can  be  made  except  in  its 
name.  And  although  every  share  in  a  corporation  be- 
long to  one  individual,  a  conveyance  by  him,  in  his  in- 
dividual name,  would  not  affect  the  legal  title,  which 
would  still  remain  vested  in  the  corporation.  The 
equities  which  might  be  created  between  the  parties 
would  in  no  way  concern  or  affect  the  right  of  the 
corporate  entity.2 


they  were  afterwards  incorporated.    Anderson  v.  Ft.  Worth  Base-Ball  Ass'n 
(Tex.),.14S.  W.  1016. 

1  Davis,  etc.,  W.  W.  Co.  v.  Davis,  etc.,  W.  Co.,  20  Fed.  Kep.  700;  Beal  v. 
Chase,  31  Mich.  490,  495,  532.  In  the  last  case  the  corporation  had  been  formed 
for  the  purpose  of  violating  a  contract  not  to  engage  in  a  certain  business.  All 
the  corporation  were  held  to  have  participated  in  this  purpose.  The  business 
was  to  be  conducted  by  the  corporation  in  connection  with  the  promissor,  or  in 
his  individual  capacity.  He  had  an  interest  in  it,  both  individually  and  as  the 
principal  shareholder  of  the  company,  and  the  court  enjoined  the  corporation 
not  generally  but  from  carrying  on  the  business  with  or  for  the  individual  con- 
tracting party. 

2  Baldwin  v.  Canfield,  26  Minn.  43;  1  N.  W.  261;  Bundy  v.  Iron  Co.,  3S  O. 
St.  300;  Frank  v.  Dunkhair,  76  Mo.  508;  Button  v.  Hoffman,  61  Wis.  20-  20  N. 
667;  Durant  v.  Kennett,  L.  R.  5  C  P.  262;  Murphy  v.  Hanrahan,  50  Wis.  4S5; 
7  N.  436.    But  a  mortgage  given  by  the  sole  owner  of  the  stock  in  a  corporation. 


§    546  CORPORATION   AND   ITS   MEMBERS.  61T 

"  The  owner  of  all  the  stock  and  bonds  of  a  cor- 
poration does  not  own  the  corporate  property.  The 
corporate  property,  which  includes  all  rights  of  action 
and  claims  for  damages,  belongs  to  the  corporation,  and 
is  subject  to  the  management  and  control  of  its  board 
of  directors."  1 

§  546,  Difficulty  in  adjusting  results.— Another  reason 
founded  in  part  upon  public  convenience  and  policy, 
and  partly  upon  private  right,  why  the  interests  of 
the  legal,  entity  should  not  be  affected  by  the  acts  of 
members  is  that  it  would  be  impossible,  in  most  cases, 
to  apportion  and  adjust  among  them  the  damages 
resulting  from  wrongful  acts,  or  of  separating  the 
interests  of  the  guilty  from  those  of  non -participat- 
ing members.  The  interest  of  each  member  is  his  right 
of  ownership  in  the  aggregate  property  of  the'  corpo- 
ration, and  to  share  ratably  in  its  net  income.  His 
fractional  interest  in  the  whole  can  be  best  protected, 
and  in  many  instances  can  only  be  protected,  by  pre- 
serving the  corporate  rights  in  their  entirety.  This  is- 
especially  true  in  the  case  of  capital-stock  corporations, 
whose  shares  are  bought  and  sold  freely  in  the  market. 

A  purchaser  of  shares  in  a  corporation  has  a  right  to 
regard  the  institution  in  whose  stock  he  has  invested, 
as  having  an  interest  entirely  distinct  from  his  interest 
or  that  of  other  holders  of  its  stock,  and  to  require 
that  the  value  of  his  stock  shall  not  be  affected  by  any 
act  done  or  obligations  incurred  by  others.  Individual 
members  can  only  act  in  the  transaction  of  corporate 
business  at  corporate  meetings.2 


creates  a  valid  equitable  lien  on  the  property  of  the  corporation,  enforceable 
against  him  and  his  representatives.    Swift  v.  Smith,  65  Md.  428;  5  A.  534. 

1  Fitzgerald  v.  Missouri  Pac.  Ry.  Co.,  45  F.  823  (April,  1891). 

2  Davis,  etc.,  Wheel  Co.  v.  Davis,  etc.,  Wagon  Co.,  20  Fed.  Rep.  699.     See 
also  Merchants'  Steam  Nav.  Co.  v.  Eastern  Steamboat  Co.,  (D.  C  U.  S.),  8 
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§  547.  When  cognizance  of  members  will  be  taken  at  law. 

— It  must  not  be  understood  that  the  separate  interests 
and  relations  of  shareholders  will  never  be  considered 
in  actions  at  law  for  any  purpose.  In  determining 
whether  authority  has  been  given  to  the  officers  and 
agents  for  a  given  purpose,  and  whether  acts  by  them 
have  received  subsequent  ratification  by  the  corporation, 
it  is  often  necessary,  even  in  courts  of  law,  to  identify 
the  corporation  as  an  aggregation  of  individual  share- 
holders. In  many  cases  the  law  would  be  unintelligible 
unless  the  real  character  and  constitution  of  the  cor- 
poration were  considered. 

The  constitutionality  of  a  statute  as  affecting  the 
contracts  of  membership  and  the  law  relating  to  the 
consolidation  and  dissolution  of  corporations,  may  be 
mentioned  as  an  instance.1 

§  548.  Kinds  of  corporate  interests.— There  are  three 

separate  interests  growing  out  of  the  creation  of  a  cor- 
poration and  connected  with  its  operations.  1.  The 
franchises  other  than  that  of  being  a  corporation  and 
of  exercising  corporate  functions.  The  latter  belongs 
to  the  corporators,  and  as  we  have  seen  cannot  be  in- 
terfered with,  nor,  alienated  either  by  the  agents  or  by 
the  members,  though  they  agree  unanimously  so  to  do. 

2.  The  collective  interest  of  the  shareholders  in  the 
property  and  business  of  the  corporation  which  belongs 
to    them   collectively   and  in   a    corporate  capacity. 

3.  The  individual  interest  of  each  shareholder. 

The  first  of  these  is  a  public  trust  granted  to  the 


Monthly  Law  Rep.  91;  Custer  v.  Tompkins  County  Bank,  9  Pa.  St.  27;  Housa- 
tonic  Bank  v.  Martin,  1  Mete.  (Mass.)  294;  Burt  v.  Batavia  Paper  Mfg.  Co.  86 
111.  66;  B'k  of  Pittsburgh  v.  Whitehead,  10  Watts,  402;  Fairfield  County  Turn- 
pike Co.  v.  Thorp,  13  Conn.  1S2;  In  re  Carew's  Estate  Act,  31  Beav.  39. 

1  Short  v.  Beaudry,  56  Cal.  446;  Chater  v.  S.  F.  S.  E.  Co.,  19 Cal.  246;  Bailey's 
Appeal,  90  Pa.  St.  253. 
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corporate  entity  by  the  state,  to  which  the  former 
must  account  for  any  abuse  or  misuse.  The  second 
are  rights  in  the  corporate  enterprise,  are  inseparable 
from  it,  and  can  only  be  enforced  and  protected  in  the 
corporate  name.  The  third  are  similar  in  all  respects 
to  other  private  property  interests,  and  are  capable  of 
being  considered  and  enforced  adversely  to  the  collec- 
tive or  corporate  interest.  Upon  consideration  of 
these  distinctions,  it  is  plain  that  whatever  remedies 
individual  members  may  have  against  the  agents  of  the 
corporation  on  behalf  of,  and  in  the  name  of,  the  cor- 
poration, and  on  account  of  individual  interests,  and 
they  are  numerous  and  adequate,  there  is  such  identity 
between  the  collective  interest  and  that  of  the  corpor- 
ate entity,  that  there  can  be  no  such  thing  as  an  action 
between  the  two.  Hence  the  actions  and  remedies 
considered  in  this  subdivision  of  our  subject  concern 
conflicts  between  individual  interests  of  members  and 
that  of  the  corporate  entity,  or,  which  is  the  same,  the 
collective  interest.  It  has  sometimes  been  said  that 
when  a  member  sues  the  management  for  breach  of 
trust,  or  to  restrain  an  ultra  vires  diversion  of  corpor- 
ate funds,  on  behalf  of  himself  and  of  all  others  who 
see  fit  to  come  in  and  join  as  co-plaintiffs,  he  represents 
the  collective  interest.  But  a  thorough  study  of  the 
relation  of  all  parties  in  such  proceeding  demonstrates 
that,  though  every  member  became  aparty,  each  repre- 
sents only  his  proportionate  individual  interests.  The 
corporation  is  the  only  representative  of  the  collective 
interest.  The  members  in  corporate  meeting  assem- 
bled are  not  the  corporation,  but  only  its  agent  of 
highest  authority.  Such  meeting  is  not  a  unification, 
but  only  an  aggregation  of  individual  corporate  inter- 
est. Indeed,  the  corporate  entity  has  the  naked  right 
to  join  as  plaintiff,  but  being  for  the  time  disabled 
from  protecting  itself,  or  of  seeking  redress,  is,  from 
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necessity,  joined  with  \he  delinquent  agent  or  a  third 
party  as  defendant.  Its  right  to  become  co-plaintiff  is 
independent  of  the  right  of  individual  members  so  to 
do,  but  not  separable  from  this  collective  right.1  We 
have  already  shown  that  the  corporation  occupies  the 
position  toward  its  members  of  a  trustee.2  An  anal- 
ysis of  the  representative  and  fiduciary  relation  brings, 
out  clearly  the  distinction  between  the  three  interests 
which  abide  in  a  corporation  and  constitute  it.  It  is 
plain  that  with  respect  to  the  franchises  it  holds  of  and 
from  the  state,  it  neither  occupies  to  the  latter  an  in- 
dependent status,  nor  is  bound  to  account  as  a  trustee. 
Its  relation  is  rather  that  of  an  agent  with  delegated 
authority  of  a  public  nature  liable  to  be  revoked  by  the 
principal  for  abuse,  misuse  or  non-use. 

It  is  true  that  the  franchises  are  entrusted  to  the 
corporate  entity  for  private  as  well  as  public  benefit, 
and  that,  as  concerns  the  private  interests,  they  are 
the  subject  of  a  trust  in  favor  of  the  members ;  but 
this  fact  does  not  divest  the  franchise  of  its  quasi  public 
character.  Nor  are  the  two  interests,  the  one  private, 
the  other  public,  at  all  incompatible.  This  public  in- 
terest is  generally  ignored  in  this  connection,  but  its 
consideration  here  gives  the  best  of  all  opportunities 
for  a  clear  insight  into  the  true  nature  of  what  consti- 
tutes a  private  corporation. 

The  shareholders  cannot  collectively  and  unani- 
mously do  that  which  would  be  an  indirect  destruc- 
tion of  the  corporate  function.  For  instance,  they 
could  not  divide  its  entire  capital  among  themselves, 
except  under  statutory  provisions  for  a  dissolution,, 
and  in  accordance  with  the  prescribed  formalities.3 


i  Infra,  §§  610,  611. 

2  Supra,  §  545. 

»  See  Kohl  v.  Lillienthal,  81  Cal.  378;  20  P.  401;  22  P.  689. 
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The  right  to  sue  for  the  protection  or  enforcement 
of  individual  interests  is  not  necessarily,  nor  is  it 
usually,  an  equitable  right.  Whether  the  appropriate 
remedy  be  legal  or  equitable  must  ever  depend  upon 
the  nature  of  the  wrong  for  which  redress  or  prevention 
is  sought,  and  upon  the  circumstances  of  the  particular 
case.  There  is  nothing  peculiar  either  in  the  methods 
of  procedure  or  in  the  remedies  in  these  actions. 

§  549.  When  an  action  at  law  will  lie.— A  refusal  by  a 
corporation  through  its  agents  to  pay  a  sum  of  money 
due  as  dividend  already  ascertained  and  declared  is  the 
basis  for  an  action  against  the  corporation  to  recover 
the  same  with  damages  or  interest  as  the  statutes  or 
by-laws  may  determine,  as  in  any  other  case  arising 
between  individuals  or  between  the  latter  and  corpo- 
rations.1 So  of  a  member's  right  to  have  a  certificate  of 
shares  issued  to  him  ; 2  to  have  a  transfer  made  upon 
the  books  upon  the  sale  of  shares  ; 3  to  inspect  the 
books  ; 4  to  be  admitted  to  a  corporate  meeting,  and 
vote  on  his  shares  ; 6  each  of  these  may  be  enforced 
and  protected  by  its  appropriate  remedy,  legal  or 
equitable. 

Sometimes  the  proper  remedy  is  a  writ  of  mandamus 
to  compel  a  performance  of  duty  by  a  corporate  officer  ; 
sometimes  by  injunction  to  prevent  threatened  violation 
of  his  rights,  and  at  another  by  an  action  for  damages.6 


1  Jackson  v.  Newark  P.  R.  Co.,  31  X.  J.  Law,  277. 

2  Telford  &  T.p.  Co.  v.  Gerhab  (Pa.),  13  A.  90. 

3  Infra,  §  659. 

*  Infra,  §§  653-655. 

8  Supra*  §§  377-9. 

6  When  the  directors  of-a  building  and  loan  association  declared  in  their  re- 
port that  a  certain  class  of  shares  had  matured,  to  which  class  plaintiff's  shares 
belonged,  it  was  held  she  was  entitled  to  recover  according  to  the  announcement 
in  an  action  brought  against  the  corporation.  Appeal  of  M.  &  W.  B.  Ass'n 
(Pa.),  7  A.  728. 
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In  a  proper  case  of  lost  certificates  an  action  will  lie 
against  the  corporation  to  compel  the  issue  of  new  ones 
in  their  place.  If  it  is  by  statute  made  the  duty  of  the 
corporation  to  replace  them  the  remedy  is  by  manda- 
mus; otherwise  by  suit  in  equity.1 

§  550.    The  fiduciary  relation  of  the  corporation.— The 

property  interest  of  each  member  is  entrusted  to  the 
corporate  entity  for  express  purposes  and  no  others. 
These  purposes  are  defined  in  the  charter  or  articles,, 
the  terms  of  which  become  incorporated  in  each  con- 
tract of  membership  at  the  time  of  signing  the  same. 
The  corporation  thereby  assumes  the  relation  of  trustee 
to  each  and  every  member,  and  becomes  ipso  facta 
responsible  as  a  trustee  whose  duty  it  is  to  faithfully 
carry  out  the  objects  and  purposes  enumerated  in  the 
instrument  by  which  the  relation  and  duty  are  created. 
The  right  of  protection  and  faithful  performance,  to 
which  the  shareholder  is  entitled,  is  co-extensive  with 
his  property  interest,  in  the  subject  of  the  trust ;  and 
this  individual  interest  and  that  of  every  other  member 
combined,  constitute  the  entire  fund  entrusted  to  the 
corporate  entity. 

"  The  corporation  is  a  distinct  individual,  holding 
the  legal  title  to  the  property  in  trust  for  the  benefit 
of  the  shareholders,  who  are  the  beneficiaries  having 
the  equitable  interest." 2    The  difference  between  the 


1  See  Biglin  v.  Fr.  Ass'n,  46  Hun,  223.  So  an  action  maybe  brought  to  com- 
pel the  issue  and  delivery  of  a  certificate  of  stock  standing  on  the  books  in  the 
name  of  another  from  whom  plaintiff  has  obtained  title.  Tregear  v.  Ettiwanda 
W.  Co.,  18  P.  658;  76  Cal.  537. 

2  Miners'  Ditch  Co.  v.  Zellerbach,  37  Cal.  543, 591,  per  Sawyer,  C.  J.  On  the 
principle  that  the  corporation  is  a  trustee  for  the  members,  it  was  held  that  the 
right  of  the  holder  of  a  certificate  entitling  him  to  a  paid-up  interest  which  has 
been  recognized  on  its  records,  which  was  non-assessable,  and  which  never  had 
been  surrendered  could  not  be  forced  by  laches  until  repudiated  by  the  corpora- 
tion. Kobogum  v.  Jackson  Iron  Co.,  76  Mich.  498;  43  N.  W.  602.  See  also 
Barry  v.  Broach,  65  Miss.  450;  4  So.  117. 
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attitude  which  a  corporation  holds  to  strangers  and  to 
its  own  members  is  well  defined  in  an  important  rail- 
road case.1 

Members  have  the  same  remedies  to  prevent  breaches 
of  trust  and  misapplications  of  the  trust  fund  against 
the  corporation  as  other  cestuis  que  trust  against  their 
trustee,  and  the  same  defences  are  available  to  the 
corporation.2 

§  551.  Increase  of  capital  to  represent  acquisition  of 
additional  property  and  franchises.— Numerous  questions 
may  arise  from  an  increase  of  capital  stock  consequent 
upon  an  accession  to  the  property  rights  and  franchises 
of  one  corporation  by  another  ;  and  the  issue  of  new 
shares  of  stock  of  the  purchasing  corporation  in  pay- 
ment of,  or  in  exchange  for  those  of  the  other  with  a  view 


"  While  it  is  true  that  a  corporation  holds  the  legal  title  of  the  corporate 
property,  it  is  equally  true  that  it  holds  it  for  the  benefit  of  its  stockholders.  In 
them  is  the  beneficial  interest.  If  it  makes  it  is  their  gain;  and  if  it  loses  they 
bear  the  loss.  At  common  law,  thougb  not  parties  to  the  record,  they  could  not 
be  witnesses  for  the  corporation;  for  in  all  matters  in  which  it  was  concerned 
they  were  considered  to  have  a  direct,  certain  and  vested  interest."  San  Diego 
v.  S.  D.  &  L.  A.  E.  R.  Co.,  44  Cal.  106, 116,  per  Belcher,  C  C  Citing  Greenlf. 
on  Ev.,  sec.  333.  Taylor  v.  Chichester,  etc.,  Ry.  Co.  L.  R.,  2  Exch.  378.  See  also, 
Stevens  v.  Rutland,  etc.,  R.  R.  Co.,  29  Vt.  549,  550;  Russell  v.  Wakefield  W. 
W.  Co.  L.  R.,  20  Eq.  479,  per  Jessel,  M.  R.;  Sawyer  v.  Hoag,  17  Wall.  623, 
per  Justice  Miller;  Thompson  v.  Page,  1  Mete.  (Mass.)  570  per  Shaw,  C.  J. ; 
Peabody  v.  Flint,  6  Allen,  56,  per  Chapman,  J. ;  Taylor  v.  Miami  Exporting 
Co.,  5  Ohio,  162,  per  Wright,  J.;  Dodge  v.  Woolsey,  18  How.  331;  Hardy  v. 
Metropolitan  Land,  etc.,  Co.  L.  R.  7  Ch.  427;  Kean  v.  Johnson,  9  N.  J.  Eq. 
407;  State  v.  B'k  of  Louisiana,  6  La.  745,  759. 

1  Bissell  v.  Mich.  South,  etc.,  R.  R.  Co.,  22  N.  T.  262,  cited  with  approval  in 
Miners'  Ditch  Co.  v.  Zellerbach,  37  Cal.  543,  where  it  was  said:  "  These  suits  in 
equity  between  different  members  of  the  company  bear  no  analogy  to  actions  at 
law  by  third  parties  against  the  corporation,  either  in  respect  to  the  parties  to 
the  suit  or  the"  subject  in  litigation." 

As  to  the  parties  in  actions  against  corporations,  the  members  thereof  in  their 
individual  capacity  are  strangers  to  the  suit;  and  the  rights  of  the  persons  who 
contract  with  corporations  are  unaffected  by  the  rights  of  members  inter  se. 

2  See  Teachout  v.  D.  M.  B.  G.  St.  Ry.  Co.,  75  la.  722;  38  N.  W.  145;  Burn- 
ham  v.  S.  F.  Fuse  Mfg.  Co.,  76  Cal.  24;  17  P.  940;  Rogers  v.  N.  Y.  &  T.  L.,  1. 
N.  T.  S.  908;  49  Hun,  606;  Infra,  Ch.  XXIII. 
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to  their  cancellation.  The  rights  of  shareholders  will 
depend  in  each  case,  to  a  great  extent,  upon  the  terms 
of  the  arrangement  and  of  the  statute  under  which  it 
is  consummated.  It  is  an  indispensable  result  of  every 
issue  of  new  shares  of  stock  in  a  corporation,  not  made 
by  way  of  exchange  for  its  outstanding  shares,  that  its 
share  capital  be  thereby  increased  to  the  extent  of  the 
additional  issue.  Unless  money  or  property  is  ac- 
tually received  for  the  shares,  the  proceeding  would  be 
fraudulent,  and  such  a  violation  of  statutory  prohibi- 
tions as  would  render  the  charter  subject  to  forfeiture. 
For  that  reason*  being  clearly  an  ultra  vires  trans- 
action, stockholders  would  have  a  right  to  either  have 
the  over-issue  enjoined  or  to  proceed  in  equity  for  a 
cancellation  of  the  certificates  at  any  time  prior  to 
their  passing  into  the  hands  of  innocent  purchasers 
without  notice  and  for  value.1  But  these  objections  do 
not  apply  in  a  case  where  the  property  and  franchises 
of  one  corporation  are  purchased  by  another,  where 
the  property  is  taken  in  exchange  for  shares  in  the 
purchasing  company,  under  statutory  authority.  And 
where  a  company  has  sufficient  cash  or  property  capital 
in  excess  of  its  nominal  or  share  capital,  it  may,  under 
such  statutory  authority,  acquire  the  rights  of  another 
company  with  such  excess,  and  issue  shares  to  its 
stockholders  to  represent  the  same.  In  such  case  the 
shares  stand  in  lieu  of  dividends. 

It  is  well  settled  that  such  a  transaction  is  legal 
and  in,  no  sense  an  inflation  or  gratuitous  distribution. 
The  prime  requisites  for  an  increase  of  shares  in  a  cor- 
poration are  in  either  case  complied  with.     These  are  : 

1.  That  there   must   be   authority  in   the  charter  or 
general  law  for  both  the  increase  and  the  consolidation  ; 

2.  That  the  prescribed  formalities  must  be  complied 


1  Infra,  §§  598,  615. 
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with  by  the  body  authorized  to  make  it ;  3.  That  it 
represent  actual  capital,  that  is,  property  in  excess 
of  that  represented  by  all  former  issues.  These  con- 
ditions existing,  no  harm  can  result  to  individuals 
or  to  the  public,  from  the  transaction,  whether  the 
shares  are  issued  to  its  own  stockholders  or  to  those  of 
another  corporation.1 

§  552.  Unauthorized  issue  of  preferred  stock. — The  incor- 
porators may  usually  fix  the  entire  capital  stock  at  any 
amount  they  choose,  and  divide  it  to  suit  their  conveni- 
ence, whether  into  many  shares  of  small,  or  into  a  few 
of  large,  nominal  value. 

They  may  provide  in  the  terms  of  their  association, 
in  the  absence  of  statutory  regulation,  that  the  payment 
of  a  small  percentage  of  the  face  value  shall  be  required, 
or  that  a  large  proportion  of  the  entire  amount  shall  be 
paid  on  delivery  of  the  shares.  They  may  also  pro- 
vide in  the  charter  or  articles  for  preferred  shares,  en- 
titling the  holders  thereof  to  receive  dividends  out  of 
the  earnings  to  the  exclusion  of  others.  Whatever  the 
requirements  and  limits  of  the  constating  instruments, 
they  must  be  complied  with  and  observed  ;  and  any  de- 
parture or  excess  is  always  a  violation  of  the  contract- 
ual rights  of  all  the  non- assenting  members. 

§  553.  Action  by  purchaser  of  illegally  issued  shares.— 

Laches. — And  although  a  corporation  issues  preferred 

i  Williams  v.  West.  Un.  Tel.  Co.,  93  N.  T.  162,  190.  See  also  note  1  to  page 
491;  Terry  v.  Eagle  Lock  Co.,  47  Conn.  141.  As  to  the  issue  of  stock  and 
the  resulting  rights  of  shareholders  in  the  original  corporations,  in  case  of  con- 
solidation, see  Kohl  v.  Lillienthal,  81  Cal.  378;  20  P.  401;  22  P.  689.  Com- 
plainant, at  the  instance  of  a  corporation  for  the  purpose  of  consolidation,  or- 
ganized another  corporation,  to  which  he  conveyed  land  under  a  contract  by 
which  the  company  agreed  to  deliver  to  him  "  $58,000  in  the  bonds  of  the  com- 
pany "  on  approval  of  the  title  by  its  attorney  and  acceptance  of  the  land.  Held 
that,  whatever  may  have  been  the  contemplation  of  the  parties,  the  corporation 
was  to  deliver  $58,000  of  bonds  of  any  issue  within  the  limit  allowed  by  its  char- 
ter, and  was  not  limited  to  an  issue  of  $58,000.  Cordova  Coal  Co.  v.  Long  (Ala.), 
8  So.  765. 

40 


626  ACTIONS   BETWEEN   THE  §§    554,  555 

stock  without  statutory  authority,  yet  a  purchaser 
who  voluntarily  subscribes  and  pays  for  it,  for  the 
purpose  promoting  the  scheme  under  which  it  was 
issued,  cannot  hold  it  for  a  considerable  period  after 
the  conditions  upon  which  it  was  issued  have  been 
fulfilled,  and  then,  on  the  insolvency  of  the  company, 
assert  the  invalidity  of  the  stock,  and  recover  back  the 
money  paid  for  it.1 

§  554. "  Calls  "—what  are. — Though  different  definitions 
have  been  given  to  the  act  of  requiring  payment  of  the 
sums  promised  in  subscriptions,  it  is  termed  a  "  call  " 
— sometimes  "  assessment."  A  call  is  a  formal  dec- 
laration by  the  official  authorities  of  a  corporation, 
that  all  or  a  part  of  the  subscribed  capital  is  required 
to  be  paid.2  The  proper  application  of  the  term  assess- 
ment is  to  contributions  levied  upon  shares  over  and 
above  the  par  value,  where  they  are  authorized  by  law, 
or  the  charter,  or  are  voted  by  the  stockholders.  An 
installment  differs  from  both  a  call  and  an  assessment, 
being  a  part  payment  on  a  single  call  or  assessment. 
A  call  sometimes  has  a  wider  meaning  than  that  given, 
and  includes  the  resolution  requiring  the  payment, 
notice  and  other  acts  entitling  the  corporation  to  begin 
suit  for  the  same.3 

§  555.  The  authority  for  making — The  power  to  make 
calls  is  usually  conferred  upon  the  directors  either  in 
the  general  law  or   in  the   articles  of  association. 4 


1  Bard  v.  Banigan,  U.  S.  C.  C.  D.  Conn.,  June  17,  1889;  39  P.  13.  See  Win- 
ters v.  Armstrong,  57  Fed.  Rep.  508;  Byers  v.  Rollins,  13  Col.  22;  21  PacRep. 
894;  26  Am  &  Eng.  Cor.  Cas.  162,  n. 

2  Braddock  v.  Phil.  Marlton  &  Medford  R.  R.  Co.,  45  N.  J.  L.  363.  For 
other  definitions,  see  Spangler  v.  Ind.  &  111.  Cent.  R.  R.  Co.,  21  111.  276;  Newry 
&  Enniskillen  Ry.  Co.  v.  Edmonds,  2  Ex.  Rep.  118;  17  L.  J.  Eq.  102. 

•  Queen  v.  Londonderry  &  Coleraine  Ry.  Co.,  13  Q.  B.  998;  Ambergate,  etc., 
Ry.  Co.  v.  Mitchell,  4  Ex.  Rep.  540. 
4  Anvil  Min.  Co.  v.  Sherman,  74  Wis.  226;  42  N.  W.  226. 
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"When,  however,  no  limitation  is  found  in  the  general 
law  upon  the  right,  and  the  articles  or  charter  confers 
upon  them  general  authority  in  the  matter  of  levying 
and  collecting  assessments,  they  may  collect  the  whole 
amount  subscribed  at  once,  or  by  instalments.1  A 
shareholder  may  expressly  agree  to  pay  the  amount  of 
his  subscription  immediately,  or  at  stated  times,  and 
thus  relieve  the  corporation  of  the  duty  of  making 
calls.  He  will  be  liable  to  pay  upon  such  contract 
according  to  its  terms.2  But  where  his  contract  con- 
tains no  such  terms,  or  there  are  no  provisions  to  the 
contrary,  in  the  charter,  it  is  an  implied  condition,  pre- 
cedent to  the  liability  of  a  subscriber  to  contribute  to 
the  company's  capital,  that  a  regular  call  or  assessment 
shall  have  been  made  upon  all  the  shareholders.  And 
until  that  is  done,  he  cannot  be  compelled  by  suit  to 
contribute  or  be  garnished  by  a  creditor  of  the  corpo- 
ration. After  assessments  have  been  made  and  calls 
issued  therefor,  the  same  are  assignable  as  other  forms 
of  indebtedness.3 

Upon  well  established  principles,  if  the  charter  or 
articles,  made  by  ample  reference  and  implication  a 
part  of  such  contract  of  subscription,  contains  express 
and  definite  provisions  in  regard  to  the  payment  of 
subscriptions,  no  call  is  required,  and  the  subscriber  is 
bound  to  pay  at  the  times  and  in  the  manner  specified.4 


1  Ham  v.  Mulberry  Gravel  Road  Co.,  33  Ind.  103.  Compare  Williams  v.  Tay- 
lor, 120  N.  Y.  244;  24  N.  B.  288. 

2  Phnenix  Warehousing  Co.  v.  Badger,  67  N.  T.  294,  300;  and  see  Andrews 
v.  Ohio  &  Miss.  R.  R.  Co.,  14  Ind.  169. 

8  Wells  v.  Rogers,  50  Mich.  294;  15  N.  462.    Infra,  §  717. 

*  Waukon,  etc.,  R.  R.  Co.  v.  Dwyer,  49  Iowa,  121.  A  case  illustrative  of  this 
rule  is  Phoenix  Warehousing  Co.  v.  Badger,  67  N.  T.  294.  In  delivering  the 
opinion  of  the  court,  Rapallo,  J.,  said:—"  This  action  was  properly  brought 
upon  the  original  subscription,  and  it  was  not  necessary  to  aver  calls.  By  his 
subscription,  to  which  no  condition  or  stipulation  as  to  the  time  of  payment  was 
attached,  the  defendant  undertook  to  pay  for  his  shares  according  to  the  con- 
ditions of  the  charter.     The  act  under  which  this  company  was  incorporated 
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§  556.  By  whom  made — It  is  evident  that  the  author- 
ity to  make  calls  cannot  \>e  legally  exercised  by  an 
officer  or  agent  not  duly  authorized  by  law  or  the  con- 
stating instruments.  If  it  is  the  duty  of  the  directors 
under  the  charter,  neither  the  president  nor  a  minority 
of  the  directors  can  make  them.1  The  charter  or  other 
constating  instruments  may  confer  authority  to  make 
calls  upon  a  third  party  or  another  corporation,  and 
where  this  is  done,  an  assessment  so  levied  will  be 
valid.2 

The  call  may  be  issued  by  the  president,  secretary 
or  other  business  manager,  after  it  is  determined  upon 
by  the  board  ;  but  the  act  of  sending  out  notices  to  the 
members  should  be  done  in  a  ministerial  capacity. 

No  such  officer  or* agent  can  receive  a  delegation  of 
authority  from  the  board  which  will  empower  him  to 
actually  make  the  call.  Nor  can  a  committee  be  au- 
thorized to  make  it.3  Nor  can  the  stockholders,  when 
the  power  to  make  calls  is  exclusively  vested  in  them 
by  the  charter,  delegate  the  authority  to  the  directors 
or  other  officers.4 

§  557.  Amount  of   assessment.— Although  it    be   ex- 


requires  that  the  whole  capital  stock  be  paid  in  within  two  years.  Without  in- 
timating that  this  is  a  limitation  upon  the  right  of  the  company  or  the  receiver 
to  require  immediate  payment,  it  may  be  observed  that  the  two  years  had  elapsed, 
and  upon  any  theory  the  subscription  was  past  due  when  this  action  was  com- 
menced." 

i  People's  Mut.  Ins.  Co.  v.  Wescott,  14  Gray,  440;  Banet  v.  Alton  &  San- 
gamon R.  R.  Co.,  13  111.  513;  Silver  Hook  Road  v.  Greene,  12  R.  I.  164;  Spang- 
ler  v.  Ind.,  etc.,  Ry.  Co.,  21  111.  276;  Macon,  etc.,  R.  R.  Co.  v.  Vason,  57  Ga. 
314;  Monmouth  Mut.  Fire  Ins.  Co.  v.  Lowell,  59  Me.  504;  Rutland,  etc.,  R.  R. 
Co.  v.  Thrall,  35  Vt.  536;  Price  v.  Grand  Rapids,  etc.,  R.  R.  Co.,  13  Ind.  58. 

2  Gerusheim  v.  Olcott,  7  N.  Y.  S.  872. 

»  Parks  v.  Heman,  7  Mo.  App.  14;  Pike  v.  Bangor,  etc.,  R.  R.  Co.,  68  Me. 
445. 

4  Ex  parte  Windsor,  3  Story,  411.  See  Louisiana  Paper  Co.  v.  Waples,  3  Woods, 
34.  The  making  of  calls  involves  the  exercise  of  a  discretion  and  judgment. 
Silver  Hook  Road  v.  Greene,  12  R.  I.  164. 
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pressly  provided  in  the  charter  or  general  law  that  no 
more  than  a  certain  amount  or  percentage  of  the  sub- 
scription shall  be  called  for  at  one  time,  the  directors 
may,  nevertheless,  vote  several  assessments  at  once  ; 
provided  only  one  is  to  be  collected  within  the  limited 
time.1  It  is  otherwise,  where  the  contracts  of  sub- 
scription provide  that  the  calls  shall  be  in  proportions 
periodically.2 

§  558.  Compliance  with  statutory  requirements.— When 

the  statute  specifies  how  a  demand  shall  be  made  for 
the  payment  of  installments,  the  provisions  of  the  act, 
in  this  respects  must  be  strictly  complied  with.  If,  for 
instance,  it  directs  that  there  shall  be  a  personal  de- 
mand, a  written  notice  through  the  mail  will  not  be 
sufficient.3  So  where  a  charter  required  a  particular 
notice  to  be  given  a  specified  number  of  days  before 
installments  are  payable,  the  corporation  was  held 
bound  to  show  compliance.4  The  same  rule  applies 
where  the  statute  requires  the  publication  to  be  in  a 
newspaper.5 

§  559.  Only  substantial  compliance  required. — A   sub- 


1  Rutland,  etc.,  R.  R.  Co.  v.  Thrall,  35  Vt.  536;  Penobscot  R.  R.  Co.  v.  Dum- 
mer,  40  Me.  172;  Penobscot,  etc.,  R.  R.  Co.  v.  Dunn,  39  Me.  587;  AmergateRy. 
Co.  v.  Norcliffe,  20  L.  J.  Ex.  234;  Amergate  Ry.  Co.  v.  Mitchell,  6  Eng.  Ry. 
Cas.  234;  4  Ex.  540;  20  L.  J.  Ex.  234;  4  Eng.  L.  &  D.  461. 

2  Spangler  v.  Indiana,  etc.,  Ry.  Co.,  21  111.  276.  Where  the  terms  upon  which 
shares  were  sold  were: — One-third  to  be  paid  down  as  soon  as  all  the  stock  was 
taken  and  the  remainder  to  be  paid  in  such  installments  as  the  board  of  trustees 
should  call  for  it  "for  the  purposes  of  the  business,  it  was  held  that  it  was  in- 
tended that  the  calls  for  installments  should  be  made  as  the  purposes  of  the  busi- 
ness required;  that  the  trustees  had  no  right  to  call  for  all  at  once  unless  required 
for  the  purposes  of  the  business.  Williams  v.  Taylor,  120  N.  Y.  244;  24  N.  E. 
288;  distinguishing  Railroad  Co.  v.  Mason,  16  N.  Y.  451 ;  Howland  v.  Edmonds, 
24  N.  Y.  307;  and  Tuckerman  v.  Brown,  33  N.  Y.  297;  reversing  41  Hun,  545. 

3  Hughes  v.  Antietam  Mfg.  Co.,  3.4  Md.  316. 

4  Macon,  etc.,  R.  R.  Co.  v.  Vason,  57  Ga.  314;  Miss.,  etc.,  R.  R.  Co.  v.  (ras- 
ter, 20  Ark.  455. 

6  See  Hall  v-.  Ins.  Co.,  5  Gill  (Md.),  484. 
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stantial,  rather  than  a  technical,  compliance  with  the 
directions  of  the  statute  will  be  required.  Still,  any 
material  omission  or  error  will  render  the  assessment 
invalid  for  any  purpose.  In  the  absence  of  statutory 
provisions  to  the  contrary,  it  has  been  held  that  a 
provision  in  the  charter  or  articles,  requiring  a  particu- 
lar kind  of  notice,  was  not  obligatory,  provided  actual 
notice  be  given,  whether  verbal  or  written.1 

Where  the  statute  requires  both  personal  notice  and 
publication  in  a  newspaper,  it  is  doubtful  if  either  can 
be  dispensed  with.  But  it  is  often  impracticable  to 
serve  all  with  personal  notice,  and  those  so  served  are 
interested  in  having  every  legal  means  resorted  to  to 
obtain  from  all  others  their  share  of  the  capital  im- 
mediately required  in  their  common  undertaking. 

§  560.  Invalid  assessment  not  susceptible  of  ratification. — ■ 

The  making  of  an  assessment  is  not,  strictly  speaking, 
a  corporate  act,  but  an  act  agreed  upon  among  the 
members  to  be  done  by  their  mutually  authorized  agent. 
But,  where  they  have  agreed  upon  the  manner  in  which 
that  authority  shall  be  exercised,  they  may  meet  again 
and  change  the  method  by  a  new  agreement.  Still  the 
corporation,  in  the  ordinary  exercise  of  its  powers,  can- 
not by  a  majority  vote  make  valid  by  ratification  what 
was  before  an  unauthorized  assessment. 

Nothing  short  of  a  waiver,  in  some  way  of  his  right  to 
object,  will  deprive  an  individual  shareholder  of  his  de- 
fence to  invalid  and  unauthorized  calls  and  assessments.2 


1  Lexington  etc.,  E.  B.  Co.  v.  Chandler,  13  Mete.  311;  Miss.,  etc.,  E.  E.  Co. 
v.  Gaster,  20  Ark.  455;  Jones  v.  Sisson,  6  Gray,  288;  Danbury,  etc.,  E.  E.  Co. 
v.  Wilson,  22  Conn.  435. 

2  In  an  Indiana  case  the  action  was  against  a  shareholder  for  non-payment  of 
a  call  made  by  order  of  less  than  a  quorum  of  the  directors.  It  was  attempted 
to  be  shown  that  the  order  for  the  call  had  been  ratified  by  the  whole  board 
and  by  the  corporation.  Upon  the  point  the  court  said:— "The  orders,  if 
passed  by  a  minority,  were  absolutely  void,  because  there  was  a  defect  of  power. 
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§  561.  Notice  of  calls — Upon  the  question  whether, 
after  a  call  has  been  regularly  made,  notice  of  the  same 
must  be  given  to  the  stockholder  before  the  corporation 
can  bring  suit  for  the  same,  the  authorities  are  conflict- 
ing. The  weight  of  authority,  however,  is  to  the  effect 
that,  in  the  absence  of  statutory  requirements  on  the  sub- 
ject, no  notice  previous  to  bringing  the  suit  is  necessary. 
The  decisions  in  support  of  this  view  are  based  upon 
the  ground  that  the  contract  to  pay  by  installments  is 
in  effect  a  promise  to  pay  on  demand,  and  the  demand 
involved  in  bringing  the  suit  itself  is  sufficient.1  In 
New  York,  it  may  almost  be  said  to  be  established  that 
no  call  is  necessary  prior  to  the  bringing  of  suit  on  the 
subscription,  and,  of  course,  no  notice,  though  in  no  case 
has  the  question  been  directly  passed  upon.  In  several 
cases,  however,  the  view  has  been  expressed  that  un- 
less the  contract  provides  for  calls,  the  subscription  is 
payable,  and  at  once,  or  as  soon  as  the  corporation  is 
duly  organized.2 

There  are  well-considered  cases  holding  a  contrary 
view,  however.     Cases  holding  that  a  notice  is  neces- 


And  the  rule  seems  to  be  that  a  void  act  is  not  susceptible  of  ratification." 
Price  v.  Grand  Kapids,  etc.,  R.  E.  Co.,  13  Ind.  58.  See  Story  on  Agency,  sec. 
240  et.  seq.  A  provision  in  the  contract  of  stock  subscription  to  pay  "  in  such 
installments,  and  at  such  time,  or  times,  as  shall  b»  determined  "  by  the  direc- 
tors, does  not  mean  that  the  directors  can  make  an  illegal  call,  or  that  the  time 
of  payment  is  left  wholly  in  their  discretion,  and  does  not  authorize  them  to 
enforce  the  subscription  before  all  the  capital  stock  has  been  taken.  Orynski 
v.  Loustaunan  (Tex.),  15  S.  W.  674. 

1  Smith  v.  Ind.  &  111.  Ry.  Co.,  12  Ind.  61;  Wilson  v.  Wills  Valley  Ry.  Co.,  33 
Ga.  466;  Epp,es  v.  Miss.  G.  &  T.  R.  R.  Co.,  35  Ala.  33;  Grubb  v.  Mahonig 
Nav.  Co.,  14  Pa.  St.  302;  Gray  v.  Monongahela  Nav.  Co.,  2  W.  &  S.  (Pa.),  156; 
Grubbs  v.  Vicksburg,  etc.,  R.  R.  Co.,  50  Ala.  398;  Eakright  v.  L.  &  N.  I.  R.  R. 
Co.,  13  Ind.  404;  Johnson  v.  Crawfordville  R.  R.  Co.,  11  Ind.  280;  Hill  v.  Nis- 
hit,  100  Ind.  351.  On  finding  that  a  meeting  of  the  board  of  directors  was  "  duly 
and  regularly  convened,"  and  that  an  assessment  made  thereat  was  "lawfully 
and  rightfully  levied,"  includes  a  finding  that  the  necessary  notice  was  given. 
Younglove  v.  Steinman,  80  Cal.  375;  22  P.  189. 

2  Lake  Ontario  A.  &  N.  Y  R.  R.  Co.  v.  Mason,  16  N.  Y.  451 ;  Phoenix  Ware- 
lousing  Co.  v.  Badger,  67  N.  Y.  294,  300. 
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sary  proceed  upon  the  quite  reasonable,  if  not  the 
sounder,  doctrine,  that  when  facts  or  circumstances 
upon  which  the  performance  of  a  contract  depends  lie 
more  particularly  within  the  knowledge  of  one  party 
than  another,  it  is  the  duty  of  the  party  possessing  the 
knowledge  to  impart  it  to  the  others.1 

§  562.  -Waiver  of  irregularities.— No  doubt  a  party  may 
so  far  participate  in  the  act  of  levying  an  assessment  or 
in  the  enjoyment  of  its  benefits  as  to  estop  him  from 
setting  up  in  defence  want  of  notice  or  lack  of  authority 
in  those  making  it.  Thus  he  may  waive  the  implied 
condition  in  his  contract  that  the  entire  capital  stock 
shall  be  subscribed  before  being  liable  to  contribute,  by 
attending  meetings  and  voting  to  begin  operations 
requiring  the  expenditure  of  money.  Such  acts  as 
these  could  only  be  done  upon  the  assumption  that 
the  capital  of  the  company  had  been  fully  subscribed.2 


1  Wear  v.  Jacksonville,  etc.,  R.  R.  Co.,  24  111.  593;  Spangler  v.  Ind.  &  111. 
Cent.  R.  R.  Co.,  21  111.  276;  Carlisle  v.  Cahawba  &  Marion  R.  R.  Co.,  4  Ala. 
(N.  S.)70;  Scarlet  v.  Academy  of  Music,  43  Md.  203;  Essex  Bridge  Co.  v.  Tuttle, 

2  Vt.  293 ;  Rutland  &  Burlington  R.  R.  Co.  v.  Thrall,  35  Vt.  536 ;  Miles  v.  Baugh, 

3  Q.  B.  845;  Edinburgh,  etc.,  Ry.  Co.  v.  Hobblewhite,  6  M.  &  W.  707;  Alabama. 
&  Fla.  R.  R.  Co.  v.  Rowley,  9  Fla.  508;  Hughes  v.  Antietam  Mfg.  Co.,  34  Md. 
316. 

2  Hagerv.  Cleveland,  36  Md.  476;  Cabot,  etc.,  Bridge  Co.  v.  Chapin,  6Cush. 
53;  Bucksport,  etc.,  R.  R.  Co.  v.  Buck,  68  Me.  81;  Hughes  v.  Antietam  Mfg. 
Co.,  34  Md.  328,  329;  New  Hampshire  Cent.  R.  R.  Co.  v.  Johnson  30  N.  H. 
407.  Contra,  Old  Town,  etc.,  R.  R.  Co.  v.  Veazie,  39  Me.  571;  Hale  v.  San- 
born, 16  Neb.  1 ;  20  N.  97.  A  subscriber  does  not  waive  the  defence  that  the 
full  capital  stock  has  not  been  subscribed  by  once  attending  a  stockholders' 
meeting,  and  paying  part- of  his  subscription,  in  ignorance  of  the  fact  that  the 
stock  had  not  all  been  taken.     Orynski  v.  Loustaunan  (Tex.),  15  S.  W.  674. 

A  shareholder  was  sued  for  the  amount  of  ten  calls.  It  appeared  that  on  re- 
ceiving notice  of  the  second  call,  he  addressed  a  notice  to  the  secretary  and 
denied  being  a  stockholder,  and  all  knowledge  of  having  subscribed.  It  wa& 
held  that  this  distinct  repudiation  of  his  contract  was  a  waiver  of  all  notice  and 
that  it  was  no  longer  necessary  to  give  him  notice  of  calls,  that  his  express  re- 
pudiation operated  in  all  respects  as  if  the  notices  had  been  regularly  sfiven 
and  that  he  was  liable  in  the  action.  Cass  v.  Pittsburgh,  etc.,  Ry.  Co.  80  Pa. 
St.  31,  38.    A  building  and  loan  association  which  demands,  as  a  condition  of 
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The  same  rule  will  apply  to  parties  who  participate 
in  corporate  meetings  and  vote  for  expenditures  before 
the  proportion  required  by  statutes  to  be  raised  before 
making  assessment  has,  in  fact,  been  subscribed.1 

§  563.  Defenses  to  calls. — An  unconditional  contract, 
or  one  the  condition  of  which  has  been  performed,  and 
a  call  made  and  presented  in  conformity  with  law  or 
the  terms  of  the  contract,  and  by  officers  authorized 
to  make  it,  haying  been  stated  as  the  prime  essentials 
of  the  subscriber's  liability  to  pay,  but  little  need  be 
said  concerning  the  available  defences  to  demands  of 
this  character.2 


the  withdrawal  of  a  borrowing  stockholder,  a  greater  sum  than  that  due  to  it, 
and  which  persists  in  such  demand  after  its  attention  has  been  called  to  the 
error,  is  in  no  position  to  urge  that  the  stockholder  has  lost  his  right  to  with- 
draw by  his  non-action  for  several  years  thereafter,  where  he  offered  to  pay  the 
amount  actually  due  the  association  at  the  time  of  his  proposed  withdrawal,  and 
has  been  ready  and  willing  to  settle  on  that  basis  ever  since.  People's  Building 
&  Loan  Ass'n  v.  Furey  (N.  J.),  20  A.  890. 

1  Willamette  Freighting  Co.  v.  Stamus,  4  Or.  261.  See  also  Hays  v.  Pitts- 
burgh, etc.,  B.  R.  Co.,  38  Pa.  St.  90,  91;  Kansas  City  Hotel  Co.  v.  Harris,  51 
Mo.  464;  Schenectady,  etc.,  Plank  Road  Co.  v.  Thatcher,  11  N.  V.  102;  Dan- 
bury,  etc.,  R.  R.  Co.  v.  Wilson,  22  Conn.  436;  Winter  v.  Muscogee,  R.  R.  Co., 
11  Ga.  438. 

2  The  following  objections  have  been  held  unavailing  as  defences  to  calls  for 
unpaid  capital: — That  the  charter  was  obtained  in  bad  faith;  Peychaud  v.  Love, 
24  La.  Ann.  404;  Garrett  v.  Dillsburg  &  M.  R.  R.  Co.,  78  Pa.  St.  465;  Smith 
v.  Heindecker,  39  Mo.  157.  That  a  suing  auditor  is  also  a  director  of  the  corpo- 
ration; Chouteau  Ins.  Co.  v.  Floyd,  74  Mo.  286.  That  other  subscribers  have 
paid  their  subscriptions  in  Confederate  money' ;  Mason  &  Augusta  R.  R.  Co.  v. 
Vason,  57  Ga.  314_  That  n  o  necessity  existed  for  making  the  call ;  Budd  v.  Mult- 
nomah, St.  Ry.  Co.,  15  Or.  404,  413;  15  P.  659.  That  under  the  act  of  incorpo- 
ration the  company  might  have  carried  on  other  business  than  that  in  which  it 
actually  engaged;  Haskell  v.  Worthington,  94  Mo.  560.;  7  S.  W.  481.  That  no 
certificate  had  been  issued;  Astoria  &S.  C.  R.  Co.  v.  Hill  (Or.),  25  P.  379;  thai 
another  subscriber  has  paid  by  note  instead  of  with  cash  as  required  by  the 
charter;  Little  v.  O'Brien,  9  Mass.  423.  That  the  promoters  sold  to  the  corpo- 
ration a  patent  right  at  an  overvaluation;  Dorris  v.  French,  1  Hun,  292.  That 
the  officers  were  illegally  elected  trustees  ;  Vernon  v.  Hills,  6  Cow.  23;  or  that 
thpy  are  not  stockholders  as  required  by  statute.  Ross  v.  Bank,  20  Nev.  191 ;  19 
Pan.  Rep.  243.  That  an  illegal  by-law  prevents  his  voting  until  calls  are  paid; 
Chandler  v.  Northern  Cross,  R.  R.  Co.,  18  111.  190.  That  the  officers  have  re- 
fused to  show  the  stockholder  its  bills  and  vouchers  upon  demand  as  required 
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Unpaid  subscriptions,  prior  to  a  call  being  made  for 
them,  are  not  even  contingent  debts  and  liabilities  with- 
in the  meaning  of  the  late  bankrupt  act,  and  there- 
fore not  a  provable  debt  against  the  estate  of  the 
bankrupt  j1  and  it  was  held  that  a  discharge  in  bank- 
ruptcy did  not  bar  an  action  to  enforce  the  stockholder's 
liability  for  a  call  subsequently  made.2  But  notwith- 
standing the  construction  of  the.  bankrupt  act,  there  is 
no  doubt  that  unpaid  capital  in  the  hands  of  subscribers, 
whether  calls  have  been  issued  for  the  same  or  not,  is 
a  debt  which  may  be  enforced  in  favor  of  creditors,  in 
case  of  the  corporation's  actual  insolvency,  whether 


by  statute;  Burnham  v.  S.  E.  Fuse  Mfg.  Co.,  76  Cal.  24;  17  P.  940.  That  by 
the  charter  the  whole  capital  stock  should  have  been  paid  in  before  the  com- 
mencement of  business,  and  that  this  was  not  done;  McDermot  v.  Dongan,  44 
Mo.  85.  Or  that  the  corporation  has  been  ousted  from  its  franchises;  Graft  v. 
Flesher,  33  O.  St.  107;  Rowland  v.  Meadow  Fur.  Co.,  38  O.  St.  269.  And  any 
irregularity,  which  if  taken  advantage  of  in  due  time  and  manner  would  have 
■  constituted  a  good  defence,  may  be  waived  either  expressly  or  by  any  act  i  ndi eat- 
ing a  clear  intent  to  do  so.  By  paying  calls  without  raising  the  objection;  Miss. 
&  Tenn.  B.  B.  Co.  v.  Harris,  36  Miss.  17;  Inter.  Mt.  P.  Co.  v.  Jack,  5  Mont. 
568;  6  Pac.  Bep.  20;  Hamilton  v.  Grangers,  L.  &  H.  Ins.  Co.,  67  Ga.  145.  By 
other  acts  from  which  waiver  was  presumed;  May  v.  Memphis  Br.  B.  B.  Co., 
48  Ga.  109;  Middlesex  Tp.  Co.  v.  Seman,  10  Mass.  385;  McCully  v.  Pittsburgh, 
etc.,  B.  E.  Co.,  32  Pa.  St.  25. 

But  in  a  case  which  came  before  the  supreme  court  of  Penn.,  where  it  appeared 
that  a  railroad  company  had  abandoned  the  construction  of  its  road,  had  released 
some  of  its  members  and  refunded  the  money  they  had  paid,  it  was  held  that 
every  member  was  thereby  discharged  from  liability  to  pay  further  calls.  McCully 
v.  Pittsburg,  etc.,  B.  B.  Co.,  32  J?a.  St.  32,  and  since  assessments  must  bear 
ratably  upon  all  shareholders  alike,  no  one  would  be  bound  to  respond  to  an  as- 
sessment which  discriminated  between  them  and  was  more  favorable  to  some 
than  to  others.    Pike  v.  Bangor,  etc.,  R.  B.  Co.,  68  Me.  445. 

1  Glenn  v.  Howard,  65  Md.  40;  3  E.  895. 

2  Sayre  v.  Glenn,  87  Ala.  630;  6  So.  45;  26  Am.  &  Eng.  Cor.  Cas.  337.  The 
court  said :— "  The  demand  we  may  ask  would  thus  be  one  whose  existence  would 
depend  upon  a  contingency  rather  than  one  that  existed  already  with  a  right  of 
action  on  it  depending  on  such  contingency."  An  action  brought  subsequently 
to  the  discharge  in  bankruptcy  and  based  upon  the  unpaid  subscription  could 
not  be  defended  on  the  ground  of  such  discharge.  Eailroad  Co.  v.  Burnside,  5 
Exch.  129,  which  has  since  been  followed  by  the  English  courts.  See  also 
Glenn  v.  Clabaugh,  65  Md.  65;   3  A.  902;  Biggin  v.  Magwire,  15  Wall.  549; 

.Steele  v.  Graves,  68  Ala.  21. 
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under  winding-up  proceedings,  or  by  separate  action, 
both  at  common  law  and  under  the  provisions  of  the 
various  state  insolvency  laws.1  In  case  of  a  state  of 
affairs  not  amounting  to  actual  insolvency,  but  which 
renders  it  necessary,  as  where  directors  persistently 
refuse  to  call  in  the  subscriptions,  courts  of  equity  will 
compel  them  to  make  calls  upon  application  of  cred- 
itors.2 

§  564.  Non-payment  of  percentage — The  weight  of  au- 
thority is  to  the  effect  that  a  subscriber  for  capital 
stock  cannot  defeat  an  action  on  the  contract  of  sub- 
scription by  showing  that  he  never  paid  the  percentage 
required  by  the  charter  or  statute  to  be  paid  at  the  time 
of  subscribing.  An  attempt  thus  to  escape  liability  has 
been  characterized  as  a  most  ungracious  defence,  which 
should  not  be  allowed  unless  it  is  strictly  required  by 
some  inflexible  rule  of  law.3  The  defence  is  good  where 
iihe  requirement,  with  respect  to  obtaining  the  entire 
capital  stock,  is  provided  for  in  the  subscription  itself  ;* 
but  not  where  the  subscriber  was  one  of  the  com- 
missioners to  raise  the  preliminary  subscription.5 


1  Infra,     Ch.  XXXVI. 

2  Germantown  Pass.  Ry.  Co.  v.  Fitler,  60  Pa.  St.  124.  See  also,  Queen  v.  Victoria 
Park  Co.,  1  Ad.  &  El.  (N.  S.)  544;  Queen  v.  Ledyard,  Id.  616;  King  v.  Katherine 
Duck  Co.,  4  Barn  &  Ad.  360;  Dalton  &  M.  E.  R.  Co.  v.  McDaniel,  56  Ga.  191. 
In  these  cases  a  mandamus  was  refused  because  the  remedy  in  equity  was  more 
complete  and  justice  would  be  thereby  better  administered.  To  same  effect  is 
Hatch  v.  Dana,  101  U.  S.  205,  and  Ward  v.  Griswoldville  Mfg.  Co.,  16  Conn.  593. 

3  111.  River  R.  R.  Co.  v.  Zimmer,  20  111.  654;  Haywood  &  P.  R.  R.  Co.  v. 
Bryan,6  Jones'  L.  (N.  C.)  82,  the  court  say: — "It  would  be  astrange  rule  which 
would  allow  him  to  take  advantage  of  the  other  stockholders'  forbearance  and 
his  own  neglect."  See  also  Pittsburgh  W.  &  K.  R.  R.  Co.  v.  Applegate,  21  W. 
Va.  172;  Minn.  &  St.  Louis  Ry.  Co.  v.  Bassett,  20  Minn.  535. 

4  Water  Valley  Mfg.  Co.  v.  Seaman,  53  Miss.  655. 

6  Rider  v.  Alton  &  S.  R.  Co.,  13  111.516.  See  also,  Vicksburg,  S.  &  T.  R.  R. 
Co.  v.  McKean,  12  La.  Ann.  638;  Wright  v.  Shelby,  R.  R.  Co.,  16  B.  Monr. 
<Ky.)  4;  Smith  v.  Plank  Road  Co.,  30  Ala.  650;  Mitchell  v.  Rome  R.  R.  Co.,  17 
Ga.  574;  Henry  v.  Vermilion,  A.  R.  R.  Co.,  17  O.  St.  191;  Chamberlain  v. 
Painesville  &  H.  R.  R.  Co.,  15  O.  St.  225;  Napier  v.  Poe,  12  Ga.  170;  Fisher  v. 
Miss.  &  Tenn.  R.  R.  Co.,  32  Miss.  359. 
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Such  requirement  of  the  statute  or  charter  is  complied . 
with  where  the  amount  of  percentage  paid  in  advance 
aggregates  the  required  sum,  as  where  a  few  sub- 
scribers paid  in  more  than  their  percentage,  and  enough 
to  make  up  for  those  not  paying.1  "Where  the  per- 
centage was  "payable"  the  court  said: — That  "  this 
merely  made  it  due  and  collectible  like  a  call  "  ; 2  but 
where  the  requirement  is  mandatory,  as  when  it  is 
contained  in  a  by-law,  the  defence  is  available,3  and  in 
such  case  the  requirement  cannot  be  evaded,4  as  by 
accepting  a  check.  The  defence  is  also  good  where  it 
is  provided  by  statute  that  in  case  of  failure  to  raise 
the  prescribed  amount  the  subscriptions  shall  be ' '  void. "  5 
Subsequent  payment  of  the  percentage  renders  the  de- 
fence unavailable.6  In  England,  such  failure  to  pay 
the  percentage  does  not  affect  the  liability  of  the  sub- 
scriber. It  only  restricts  his  right  to  transfer  his 
stock.7 

§  565.  Release  and  cancellation.— It  is  well  settled  that 
a  release  without  unanimous  consent  before  insolvency 
is  no  defence.8  But  objecting  shareholders  may  be 
estopped  by  acquiescence  in  the  cancellation,  and  such 


i  Stuart  v.  Valley,  R.  R.  Co.,  32  Gratt  (Va.),  146;  Southern  L.  Ins.  Co.  v. 
Lanier,  5  Fla.  110;  Selma  &  Tenn.  R.  R.  Co.  v.  Roundtree,  7  Ala.  (N.  S.)  670;. 
Spartansburg  &  A.  R.  R.  Co.  v.  Ezell,  14  S.  C.  281. 

2  Oler  v.  Baltimore,  R.  R.  Co.,  41  Md.  583.  See  also  Ashtabula  <fe  N.  L.  R. 
R.  Co.  v.  Smith,  15  O.  St.  328. 

»  Charlotte  &  S.  C.  R.  R.  Co.  v.  Blakeley,  3  Stroph.  Eq.  (S.  C.)  245;  State. 
Ins.  Co.  v.  Redmond,  1  McCrary,  308. 

4  People  v.  Chambers,  42  Cal.  201 ;  People  v.  Stockton  &  V.  R.  R  Co  45 
Cal.  306. 

6  Farmers'  &  M.  Bank  v.  Nelson,  12  Md.  35;  Taggart  v.  Western  Md.  R.  R. 
Co.,  24  Md.  588;  Wood  v.  Coosa,  &  C.  R.  R.  Co.,  32  Ga.  273. 

8  Hall  v.  Selma  &  Tenn.  R.  R.  Co.,  6  Ala.  (N.  S.)  741. 

7  East  Gloucestershire  Ry.  Co.  v.  Bartholomew,  L.  R.  3  Ex.  15;  Purdy'sCase 
16  W.  R.  660;  McEwen  v.  West,  L.  W.  &  W.  Co.,  L.  R.  6  Ch.  665. 

8  Supra,  §  314. 
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defence  would  not  be  good  in  favor  of  any  who  have 
acquiesced.1 

The  corporation  is  estopped  if  it  has  derived  a  ben- 
efit from  the  cancellation.2  But  a  subscriber  to  the 
articles  may  withdraw  at  any  time  before  they  are 
filed,  if  no  others  have  subscribed  in  reliance  thereon 
and  no  debts  have  been  incurred.3  In  Pennsylvania, 
he  may  withdraw  at  any  time  before  the  charter  is 
applied  for.4  But  without  such  power  expressly  con- 
ferred, neither  the  directors  nor  a  majority  can  rescind 
the  contracts  of  membership  and  abandon  the  corporate 
enterprise  over  the  objections  of  a  dissenting  minority.5 
A  single  dissenter  may  file  a  bill  in  equity,  and  enforce 
the  released  stockholders'  liability  in  the  name  of  the 
corporation,  and  if  any  money  paid  on  the  subscrip- 
tion has  been  refunded  to  him,  compel  repayment  to 
the  corporation.6  It  is  too  late,  however,  for  the  cor- 
poration to  object  after  acceptance.7  With  respect  to 
the  power  of  the  corporation  to  release  its  members 
from  their  obligations  a  somewhat  different  rule  applies 
to  incorporated  building  and  loan  associations.  Where 
the  parties  to  the  compromise  have  acted  in  good 
faith,  the  transaction  will  not  be  rescinded  because  the 
released  member  was  paid  a  greater  sum  than  he  would 


1  Evans  v.  Smallcombe,  L.  R.  3  H.  L.  249. 

2  Miller  v.  Second  J.  B.  Ass'n,  50  Pa.  St.  32. 

3  Gulf  C,  etc.,  R.  Co.  v.  Neeby,  64  Tex.  344. 

*  Muncy,  etc.,  Co.  v.  De  La  Green,  13  Atl.  Rep.  747;  21  Am.  &  Eng.  Corp. 
Cas.  328. 

5  Busey  v.  Hooper,  35  Md.  15.  Where  a  contract  between  the  subscribers  to 
the  capital  stock  of  a  corporation  and  the  parties  proposing  to  erect  a  building 
for  them  is  modified  in  a  manner  which  improves  the  building,  with  the  consent 
•of  a  majority  of  the  subscribers,  but  without  the  knowledge  or  consent  of  one 
of  them,  that  one  is  not  released  from  liability  for  his  subscription  by  reason  of 
such  change.    Gibbons  v.  Grinsel  (Wis.),  48  N.  W.  255. 

6  Melville  v.  Lainor,  Ins.  Co.,  80  111.  446. 

7  Tilsonburg,  etc.,  Co.  v.  Goedrich,  8  Ont.  (Q.  B.  Div.)  565;  Ross  v.  San 
Antonio,  etc.,  R.  R.  Co.,  31  Tex.  49.     See  also  Goff  v.  Flesher,  33  O.  St.  107. 
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have  received  upon  a  pro  rata  distribution   of  the 

assets.1 

§  566.  When  objects  of  enterprise  abandoned  or  imprac- 
ticable.— A  shareholder  cannot  refuse  to  pay  his  sub- 
scription upon  the  sole  ground  that  it  is  injudicious  in 
his  opinion  to  require  the  company's  capital  to  be  paid 
in  at  that  particular  time.2 

But  the  undertaking  of  the  subscriber  is  to  contribute 
capital  for  the  purpose  of  carrying  on  the  business  for 
which  the  corporation  was  organized  only,  and  hi& 
liability  ceases  when  that  business  is  abandoned,  or 
the  further  prosecution  of  the  enterprise  becomes 
impossible.  There  can,  in  that  event,  be  no  further 
use  for  capital,  unless  required  to  pay  the  claims  of 
creditors,  and  unless  required  for  that  purpose  his 
liability  by  the  implied  terms  of  his  contract  is  at  an 
end. 

But  it  would  be  necessary,  in  such  case,  and  in  all 
cases  where  a  right  of  refusal  to  pay  on  account  of 
the  lack  of  authority  or  necessity  for  an  assessment  is 
claimed,  that  its  invalidity  should  be  plainly  apparent. 
Probably  in  most  cases  the  shareholder  would  be 
required  to  proceed  by  injunction  against  the  corpo- 
ration, and  thus  determine  the  rights  of  all  parties  in 
one  suit.3 

If  each  shareholder  were  allowed  to  make  his  defence 
separately,  a  multiplicity  of  suits  might  arise  and  in- 


1  Wangerein  v.  Aspell  (Ohio),  24  N.  E.  405. 

2  Chouteau  Ins.  Co.  v.  Plloyd,  74  Mo.  286. 

8  Salem,  etc.,  Co.  v.  Ropes,  9  Pick.  196.  In  an  action  on  a  note  given  inpay- 
ment of  a  subscription  to  the  stock  of  a  corporation  organized  to  build  cotton 
and  woolen  mills,  a  plea  alleging  that  the  company  had  failed  to  issue  a  certifi- 
cate for  the  stock,  that  it  had  never  erected  cotton  and  woolen  mills,  but  a  con- 
ton-mill  only,  and  that  "  the  charter  members  of  the  corporation  had  organized 
it  for  their  sole  benefit,  ignoring  the  right  of  the  defendant,"  is  not  sufficient  to 
show  failure  of  consideration.  Dallas  Cotton  &  Woolen  Mills  v  Clancey  (Tex  ) 
15  S.  W.  194. 
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consistent  decisions  ensue.  Whenever  unsatisfied 
creditors  remain  after  the  failure  or  abandonment  of  a 
corporate  enterprise,  it  is  the  duty  of  each  shareholder 
to  contribute  his  proportion  of  the  capital  needed  to 
satisfy  their  claims  and  wind  up  the  company's 
affairs.1 

And  neither  the  fact  that  the  corporation's  funds 
have  been  wasted  and  misappropriated,2  nor  that  all  its 
property  has  been  sold  under  the  foreclosure  of  a  mort- 
gage, furnishes  any  defence  to  the  shareholders'  lia- 
bility to  contribute  to  the  satisfaction  of  the  claims  of 
creditors.3 

§  567.  Capital  can  only  be  demanded  to  carry  on  the 
corporate  enterprise.— But  it  should  be  remembered  that 
the  liberal  discretionary  powers  with  which  directors  are 
vested  in  making  assessments  can  only  be  exercised 
to  accomplish  objects  for  which  the  corporation  was 
formed  ;  and  an  assessment  levied  for  other  purposes  is 
void.4 

§  568.  Contracts  of  membership  cannot  be  cancelled  by 
mutual  consent.— There  are  several  methods  by  which 
memberships  in  corporations  may  be  terminated,  and 


1  Chouteau  Ins.  Co.  v.  Floyd,  74  Mo.  286;  Phoenix  Warehousing  Co.  v.  Bad- 
ger, 67  X.  T.  294;  Smith  v.  Gower,  2  Duer,  17;  Hardy  v.  Merriweather,  14  Ind. 
203;  McMiller  v.  Maysville,  etc.,  R.  R.  Co.,  15  B.  Monr.  218. 

2  Marshall  v.  Golden  Fleece  Mining  Co.,  16  Nev.  156. 
"  Buffalo,  etc.,  R.  R.  Co.  v.  Gifford,  87  N.  Y.  294. 

4  Hibernia  Fire  Engine  Co.  v.  Commonwealth,  93  Pa.  St.  264,  269;  London 
Tobacco  Pipe  Makers'  Co.  v.  Woodroffe,  7  B.  &  C.  838.  A  life  insurance  com- 
pany reinsuring  its  policies  has  the  right  to  retain  the  notes  and  mortgages  given 
by  its  stockholders  to  secure  their  stock  until  all  the  outstanding  debts  of  the 
society  are  paid,  and  all  equities  are  adjusted  between  the  company  and  its 
stockholders.  Eeld,  further,  that  to  raise  money  to  pay  its  outstanding  debts 
it  has  the  right  to  make  assessments  upon  the  shares  of  stock  owned  by  its  sev- 
eral stockholders,  and  to  dispose  of  to  its  stockholders  paying  assessments  upon 
their  stock  the  notes  and  mortgages  given  to  secure  the  identical  stock  upon 
which  such  assessments  are  made  and  paid.  Markson  v.  Buchan,  33  Kan.  739; 
7  P.  578. 
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yet  the  method  which  without  reflection  readily  sug- 
gests itself,  namely,  by  mutual  consent  between  the 
corporation  and  the  member,  is  not  one  of  them.  Con- 
sequently, such  release  would,  except  in  a  few  peculiar 
instances,  constitute  no  defence  to  calls.1 

§  569.  Shares  issued  fraudulently  or  through  mistake 
may  be  cancelled. — The  release  of  a  member  by  purchase 
of  his  shares  should  not  be  confounded,  however,  with 
a  cancellation  of  certificates  which  have  been  irregularly 
issued.  The  latter  is  merely  the  evidence  that  the 
holder  is  a  member,  and  of  the  extent  of  his  interest ;  and 
to  cancel  it  in  some  cases  would  not  release  the  share- 
holder from  his  membership.2  So  where  one  has  been 
induced  by  fraud  of  the  company's  agents  to  become  a 
member,  the  corporation  may  do,  in  the  first  instance, 
what  it  could  be  compelled  to  do  by  legal  proceedings. 
In  this  case,  however,  it  may  be  said  that  there  never 
was  a  valid  contract,  and  by  a  rescission  the  parties  are 
simply  left  where  the  law  would  place  them.3 

§  570.  Diminution  of  capital  stock  under  statutory  author- 
ity.— Of  course,  the  rule  has  no  application  where  the 
charter  expressly  authorizes  a  corporation  to  diminish 
its  capital  stock.  In  this  case,  the  diminution  may  be 
accomplished  either  by  a  release  of  subscriptions  for 
shares  unissued,  or  by  a  purchase  of  shares  at  their  real 
value.  The  manner  of  accomplishing  it  prescribed  in 
the  charter  or  general  law  must  be  strictly  observed. 

When  shares  have  been  purchased  by  a  corporation 
and  subsequently  reissued,  they  are  by  a  fiction  con- 


»  Bedford,  B.  Co.  v.  Bowser,  48  Pa.  St.  34,  37. 
a  Infra,  §  799. 
•  Infra,  §  788. 
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sidered  as  the  original  shares  of  the  corporation  which 
has  occupied  the  position  of  transferrer.1 

The  inability  of  the  agents  of  the  corporations  to  re- 
lease a  member  from  his  membership  duties  and  re- 
sponsibilities, in  consideration  of  his  surrendering  all 
corporate  benefits,  arises  from  the  fact  that  his  contract 
is  not  one  in  which  he  and  the  corporation  alone  are 
interested  ;  but  there  is  an  interdependence  and 
mingling  of  rights  and  interests  between  him  and  all 
his  fellow  members.  In  other  words,  the  constating 
instruments  are  the  bond  which  not  only  binds  each 
member  to  the  corporation,  but  to  every  other  member.2 

§  571.  Release  by  unanimous  consent. — It  is  sometimes 
asserted  that  a  contract  of  membership  may  be  rescinded 
by  unanimous  consent  of  the  members.  But  this  is  not 
true,  if  it  is  meant  that  they  may  do  so  in  their  individ- 
ual capacities,  keeping  in  view  the  distinction  between 
the  corporation  itself,  and  the  membership  composing 
it.  True,  all  the  members  acting  together,  can  release 
one  of  their  number  from  his  connection  with  the  cor- 
poration, but  they  must  do  so  in  the  latter's  name  and 
right,  just  as  they  would  convey  its  property. 

Authorities  are  not  harmonious  in  favor  of  a  member's 
right  to  withdraw  by  unanimous  consent  of  all  other 
members,  or,  which  is  equivalent,  the  right  of  the  mem- 
bers to  dissolve  the  corporation  by  unanimous  consent 
in  the  absence  of  statutory  permission.  There  is  but 
little  doubt,  however,  of  the  right  of  the  members  of  a 
private  corporation  to  dissolve  it  by  mutual  consent  of 
all  its  members  at  common  law.3    This  includes  the 


1  Where  directors  of  a  corporation  subscribed  for  its  shares  in  its  name,  their 
act  was  decided  to  be  null  and  void.    8  Or.  84. 

2  Supra,  §§  283,  294,  353. 

3  Angell  &  Ames  on  Corp.,  sec.  766.  Where,  however,  the  manner  of  disso- 
lution is  expressly  pointed  out  by  statute,  no  other  method  can  be  legally  adopted. 
Kohl  v.  Lillienthal,  81  Cal.  378;  20  P.  401;  22  P.  689. 

41 
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right  to  release  a  single  member,  subject  to  the  rights 
of  creditors.1 

§  572.  Wrongs  of  others  will  not  release. — No  abuse  of 
authority  by  the  managers,  or  violation  of  its  franchises, 
or  departure  from  the  objects  and  purposes  for  which 
it  was  formed,  has  the  effect  of  releasing  a  member  from 
his  obligations  and  liabilities.2  In  each  case  of  this 
kind,  a  court  of  equity  provides  for  the  injured  party 
the  means  of  prevention  or  redress.  Such  wrongs  do 
not  constitute  any  defence  to  the  corporation's  demand 
for  assessments.3 


i  Infra,  §  683. 

2  As  for  instance  the  issuance  of  shares  in  excess  of  the  amount  authorized 
by  its  by-laws  and  charter.  Cartwright  v.  Dickinson,  88  Tenn.  476;  12  S.  W. 
1030. 

*  Miss.  &  R.  K.  Co.  v.  Cross,  20  Ark.  443;  Hannibal  Plank  Road  Co.  v.  Mani- 
fee,  25  Mo.  547.  It  is  immaterial  whether  the  wrong  consists  in  ultra  vires  acts, 
or  in  dealings  of  the  managers  with  other  members  calculated  to  injure  and  de- 
fraud a  part.  It  is  well  settled  that  collusive  agreements  to  release  or  cancel 
the  shares  of  some  of  the  members  does  not  release  others  and  constitutes  no 
defence  to  calls  and  assessments.  Bish  v.  Bradford,  17  Ind.  490;  Morgan 
County  v.  Thomas,  76  111.  120,  141;  Pour  Mile  V.  R.  Co.  v.  Bailey,  18  O.  St. 
208;  Chetlain  v.  Republic  Ins.  Co.,  86  111.  220.  It  is  otherwise,  however,  where 
there  are  no  creditors,  and  the  cancellation  was  made  on  account  of  an  abandon- 
ment of  the  corporate  undertaking.  McCully  v.  Pittsburgh,  &  E.  R.  Co.,  32 
Pa.  St.  25 ;  County  of  Crawford  v.  Same,  Id.  141.  Nor  will  a  promise  of  secret 
advantages  avail  the  subscriber  when  sued  on  his  subscription. 

The  subscriber  has  his  remedy  in  equity  to  have  the  contemplated  fraudulent 
acts  injoined,  or  if  already  consummated,  to  have  them  set  aside  and  an  account- 
ing from  the  wrongdoers,  but  must  perform  his  own  contract  with  the  corpora- 
tion. Anderson  v.  New  Castle  &  R.  R.  R.  Co.,  12  Ind.  376;  Jewitt  v.  Valley 
R.  Co.,  44  O.  St.  601;  Agr.  C.  Ins.  Co.  v.  Fitzgerald,  15  Jur.489;  Memphis  Br. 
R.  R.  Co.  v.  Sullivan,  57  Ga.  240;  Hall  v.  Selma,  R.  R.  Co.,  6  Ala.  74;  Conn.  & 
C.  R.  R.  Co.  v.  Bailey,  24  Vt.  465;  Jewell  v.  Rock,  R.  Co.,  101  111.  57;  Galena 
&  S.  W.  R.  Co.  v.  Ennor,  116  111.  55;  4N.  E.  762;  Thompson  v.  Reno  Sav.  B'k. 
19  Nev.  103,  171,  242,  291,  293;  7  P.  68,  870;  9  P.  121,  882,  883.  If,  however, 
the  other  subscriptions  were  fictitious  or  fraudulent  from  their  inception  or  from 
any  cause  not  enforceable  and  still  necessary  to  make  up  the  requisite  capital  to 
be  obtained  before  beginning  business,  the  remaining  subscribers  would  have  a 
right  to  object  that  a  condition  precedent  upon  which  they  subscribed  had  not 
been  performed  by  the  corporation.  See  N.  Y.  Exch.  Co.  v.  Dewolf,  32  N.  Y. 
270-  Berry  v.  Yates,  24  Barb.  199;  Nickerson  v.  English,  142  Mass.  267;  8  N. 
E.  45.  But  it  is  no  defence  after  valid  subscriptions  have  been  obtained  and  the 
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§  573.  Avoidance  of  contract  for  fraud.— Contracts  of 
membership  induced  by  fraud  on  the  part  of  agents  of 
the  corporation  are  voidable  on  the  same  principles 
and  to  the  same  extent  and  subject  to  the  same  limi- 
tations as  other  contracts.  Whatever  will  be  held  to 
amount  to  fraud  in  a  contract  of  sale  of  land  or  mer- 
chandise, or  of  a  partnership  interest,  will,  when  proven 
in  proper  time  and  manner,  avail  a  member  as  a  defence 
to  an  action  for  assessments,  dues,  or  calls  on  his  con- 
tract of  membership,  or  justify  a  rescission  of  it.1  The 
fraud  which  enters  into  and  vitiates  the  contract  of 
membership,  extends  to  and  renders  voidable  all  liens 
and  mortgages,  created  to  secure  the  pecuniary  liability 
thereby  incurred  by  the  intended  member.2 

The  American  cases  afford  but  few  illustrations  of 


corporation  has  embarked  in  business  that  the  corporation  has  irregularly  for- 
feited the  stock  of  other  subscribers  or  compromised  with  them;  Dorman  v. 
Jacksonville  &  A.  P.  R.  Co.,  7  Fla.  265;  nor  that  others  have  failed  to  pay  the 
percentage  required  by  statute.  Swartout  v.  Mich.  Air  Line  R.  R.  Co.,  24 Mich. 
389. 

1  Central  R.  R.  Co.  of  Venezuela  v.  Kisch,  L.  R.  2  H.  L.  99;  McDermot  v. 
Harrison,  9  N".  T.  S.  184;  56  Hun,  640,  Infra  ;  Defendant  sold  plaintiff  28 
shares  of  corporate  stock,  representing  to  him  that  the  capital  stock  was  all  paid 
up.  The  evidence  showed  that  when  the  company  was  formed  only  60  per  cent, 
was  paid  in  on  the  stock,  and  that  afterwards,  before  plaintiff  purchased  his 
shares,  profits  amounting  to  40  per  cent,  on  the  capital  stock  were  allowed  to  re- 
main in  the  business  as  undivided  profits,  which  thus  made  the  shares  worth 
their  full  face  value.  Defendant  admitted  that  he  made  the  representation,  and 
claimed  that  it  was  true.  The  jury  found  a  verdict  of  $  400  damages  for  plaint- 
iff. Held,  not  sufficient  evidence  to  warrant  the  submission  of  the  case  to  the 
jury.  Kryger  v.  Andrews  (Mich.),  35  N.  W.  245.  Although  the  attempted  or- 
ganization of  a  company  was  invalid,  an  action  for  money  had  and  received  can- 
not be  maintained  by  one  stockholder  against  others  for  money  paid  by  him  for 
stock  for  which  he  was  induced  to  subscribe  by  the  alleged  fraud  of  one  of  them, 
when  it  appears  that  such  stockholders  were  equally  bona  fide  holders  with  him- 
self, and  equally  victims  of  the  fraud,  and  this  is  true  though  the  stockholders 
be  held  liable  as  partners.    Perry  v.  Hale,  143  Mass.  540;  10  N.  E.  174. 

2  Where  one  was  induced  by  false  and  fraudulent  representations  of  the  agents 
of  a  railroad  company  as  to  its  financial  condition  to  subscribe  for  its  stock,  to 
execute  a  note  to  the  company  secured  by  mortgage,  it  was  held  that  the  fraud 
constituted  a  good  defence  to  the  collection  of  the  note  even  in  the  hands  of  one 
to  whom  it  was  assigned  after  maturity.    Melady  v.  Keen,  89  111.  395. 
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the  statements  which,  being  false  and  constituting  the 
inducement  to  a  subscription,  will  authorize  a  rescission 
or  sustain  an  action,  for  damages  on  the  ground  of 
fraud  ;  but  in  England,  many  adjudications  on  the  sub- 
ject are  found.1  The  circumstances  and  history  of  the 
transaction  are  to  be  considered  in  connection  with  the 
false  representation  in  determining  whether  or  not  the 
party  was  induced  by  fraud  to  sign  the  subscription 
paper.  It  is  sufficient  if  he  relied  partly  upon  the  false 
statement.2 

The  right  to  avoid  subscriptions  and  have  instruments 
connected  therewith  cancelled  on  account  of  fraudulent 
practices  and  inducements  exists  in  favor  of  a  municipal 
or  private  corporation  as  well  as  of  natural  persons.3 


1  The  following  representations  falsely  made  have  been  held  sufficient  to 
give  a  right  of  action.  That  acertain  amount  of  stock  had  been  subscribed  for; 
Boss  v.  Estates  Inv.  Co.,  L.  R.  3  Ch.  682;  Henderson  v.  Lacon,  L.  B.  5  Eq. 
249;  Arnison  v.  Smith,  59  L.  T.  Eep.  627;  that  certain  property  had  been  pur- 
chased; Eeese  Eiver  Silver  M.  Co.  v.  Smith,  L.  E.  4  H.  L.  64;  Waldo  v.  Chi- 
cago, St.  P.  &  F.  D.  L.  E.  E.  Co.,  14  Wis.  575;  that  a  government  guaranty  had 
been  obtained;  Kisch  v.  Cent.  E.  Co.,  34  L.  J.  (Ch.)  545;  that  the  corporate 
property  is  incumbered ;  McClellan  v.  Scott,  24  Wis.  81 ;  Water  Val.  Mfg.  Co.  v. 
Seaman,  53  Miss.  655;  that  the  corporation  is  solvent  and  prosperous;  Bell's 
Case,  22  Beav.  35;  Melady  v.  Keen,  89  111.  395;  Western  Bank  of  Scotland  v. 
Addie,  L.  E.  1  Sc.  App.  Cas.  145;  that  the  directors  have  subscribed  for  stock; 
Henderson  v.  Lacon,  L.  E.  5  Eq.  Cas.  249;  that  certain  individuals  are  directors; 
Blake's  Case,  34  Beav.  639;  Ministers'  Case,  14  W.  E.  957;  that  the  business 
xmdertaken  is  of  a  certain  character;  Blackburn's  Case,  3  Drew,  409;  that  work 
on  the  enterprise  has  reached  a  certain  stage  of  completion ;  Upton  v.  Hans- 
baugb,  3  Biss.  417;  Ee  Cachor  Co.,  36  L.  J.  490;  Ship  v.  Crerskill,  L.  E.  10 Eq. 
Cas.  73 ;  that  a  certain  price  had  been  paid  for  property  a  large  part  of  which 
went  to  the  promoters;  Capel  v.  Sims,  etc.,  Co.,  58  L.  T.  Eep.  1888;  that  steam 
■could  be  used  where  only  horse  power  was  allowed;  Peek  v.  Deny,  59  L.  T. 
Eep.  78;  that  the  objects  of  the  enterprise  set  forth  in  the  contract  of  subscrip- 
tion were  of  a  certain  nature,  the  subscriber  not  being  able  to  read  the  contract; 
West  v.  Crawfordsville  &  A.  T.  Co.,  19  Ind.  242. 

2  Edgington  v.  Fitzmaurice,  L.  E.  29  Ch.  D.  459;  Nicolls'  Case,  3  De  G.  &  J. 
429, 

8  Where  a  law  authorizes  a  county  to  take  stock  in  a  railroad  company  which 
•subscribed  for  shares  on  the  supposition  that  individual  subscriptions  had  been 
already  obtained  which  was  not  in  fact  the  case,  the  bonds  of  the  county  issued 
a,nd  given  in  payment,  were  ordered  to  be  returned  and  cancelled.  Mercer  Co. 
v.  Pittsburgh,  etc.,  E.  E.  Co.,  27  Pa.  St.  389. 
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§  574.  Must  have  been  the  inducement  for  the  contract- 
False  expressions  of  opinion  as  to  matters  equally 
within  the  knowledge  of  both  parties,  for  instance,  in 
regard  to  the  time  required  to  do  a  given  thing,  mere 
matters  of  speculation,  as  of  the  value  of  stock  or  the 
future  prospects  of  the  corporate  enterprise,  or  the 
advantage  of  the  connection  and  interest  of  persons  of 
financial  ability  and  influence,will  seldom  entitle  a  party 
to  whom  they  were  made  to  a  cancellation  of  a  con- 
tract. In  such  matters,  one  person  is  presumed  to  be 
as  capable  of  forming  an  opinion  as  another,  and  it  will 
be  presumed  that  they  were  not  the  inducement,  or  if  so, 
each  party  attached  to  them  his  own  independent 
measure  of  importance.  As  where  it  is  represented 
falsely  that  certain  of  the  subscribers,  neighbors  and 
friends  had  agreed  to  take  stock,1  that  a  road  will  be 
built  and  equipped  in  a  certain  way,  the  statement 
being  made  by  the  soliciting  agent,2  or  as  to  future 
purposes  and  prospects.3  But  a  false  statement  as  to 
the  amount  of  bonds  previously  issued  by  the  company, 
is  ground  for  avoiding  a  subscription  thereby  induced* 
The  party  must  have  been  imposed  upon  in  matters 
wherein  it  was  negligence  on  his  part  not  to  have 
informed  himself  ;  for  the  law  will  not  in  this  matter, 
any  more  than  in  any  other,  save  a  party  from  his  own 
want  of  diligence.8 


i  Haskell  v.  Worthington,  94  Mo.  560;  7  S.  W.  481. 

2  Bell  v.  A.  P.  &  L.  R.  Co. ,  76  Ga.  754. 

3  Armstrong  v.  Karshner  (Ohio),  24  N.  E.  897. 

4  Weems  v.  F.  M.  &  G.  R.  Co.  (Ga.),  11  S.  E.  503;  Oregon  Cent.  R.  R.  Co. 
v.  Scoggin,  3  Oregon,  161;  Schseffer  v.  Missouri  Home  Ins.  Co.,  46  Mo.  248; 
Hughes  v.  Antietam  Mfg.  Co.,  34  Md.  316. 

5  French  v.  Fitch,  67  Mich.  492;  >!5  N\  W.  2">S;  Hallows  v.  Fernie,  L.  R.  3 
Ch.  477;  Jennings  v.  Broughton,  22  L.  J.  Ch.  585.  A  representation  that  the 
profits  of  a  building  and  loan  association  would  be  shared  equally  by  all  the 
members  cannot  be  held  untruthful  where  it  appears  that  all  the  profits  of  a 
particular  series  of  stock  were  accumulated  until  that  series,  became  par,  when 
all  stockholders  in  that  series  were  entitled  to  the  par  value  of  their  stock,  bor- 
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§  575.  Must  hare  been  made  by  party  having  at  least  ap- 
parent authority  to  make  them.— The  fraudulent  represen- 
tations must  have  been  made  by  an  agent  who  had  au- 
thority, or  at  least  apparent  authority,  to  transact  the 
particular  business  in  the  transaction  of  which  they  were 
made.1  It  has  been  held,  accordingly,  that  commissioners 
appointed  under  a  statute  to  obtain  subscriptions  have  no 
authority  to  make  any  representations,  except  as  to  the 
powers  expressly  conferred  upon  them,  and"  that  their 
fraudulent  representations  as  to  other  matters  furnish 
no  ground  for  releasing  one  who  has  thereby  been  in- 
duced to  take  stock  in  the  contemplated  enterprise.2 

But  if  the  directors  or  managers  of  a  company  issue 
a  prospectus  containing  false  statements  in  regard  to 
the  financial  condition  and  affairs  of  the  company,  it  is 
bound  by  them,  for  their  position  implies  thorough  and 
peculiar  knowledge  of  these  matters  and  general  au- 
thority to  represent  it.3     And  the  company  is  bound  for 


rowers  being  credited  with  such  amount,  and  others  being  paid  cash.    Winget 
v.  Quincy  Bldg.  &  Homestead  Ass'n,  128  111.  67;  21  N.  E.  12. 

Upon  a  purchase  of  shares  of  stock  in  an  association  which  was  in  legal  effect 
merely  a  partnership,  the  vendor  represented  that  the  association  was  an  incor- 
porated company.  Held,  that  such  a  representation,  although  untrue  in  fact, 
was  not  a  misrepresentation  of  matters  of  substance,  in  the  absence  of  any 
inquiries  on  the  part  of  the  purchaser  concerning  the  character  of  the  corpora- 
tion, and  was  not  a  sufficient  ground  for  decreeing  a  rescission  of  the  purchase. 
Curtiss  v.  Hurd,  30  F.  729. 

1  Custer  v.  Titusville  Gas  Co.,  63  Pa.  St.  381;  First  Nat.  B'kv.  Hurford,  29 
la.  579;  Goodrich  v.  Reynolds,  31  111.  490;  Ayres'  Case,  25  Beavan,  513;  Nichols, 
Case,  3  De  G.  &  J.  387;  Western  B'k  v.  Addie,  L.  R.  1  H.  K.  Sc.  145;  Smith  v. 
Tallahassee  P.  R.  Co.,  30  Ala.  650;  Rives  v.  Montgomery,  etc.,  P.  R.  Co.,  30 
Ala.  92. 

2  Rutz  v.  Esler,  etc.,  Mfg.  Co.,  3  Bradw.  83. 

And  in  another  case  where  the  law  agent  of  the  company  had  made  false 
representations  in  regard  to  its  financial  condition,  by  which  a  party  was  induced 
to  subscribe,  it  was  held  that  inasmuch  as  the  making  them  was  wholly  outside 
the  agent's  authority,  the  purchaser  had  no  right  to  rely  upon  them  and  was 
bound  by  his  subscription.    Burns  v.  Pennell,  2  H.  L.  Cas.  497. 

8  Ayres;  Case,  25  Beav.  513;  Smith  v.  Reese  River  Co.,  L.  R.  2  Eq.  264; 
Ex  parte  Worth,  4  Dr.  529. 


■'§§  576,  577        CORPORATION   AND   ITS   MEMBERS.  647 

the  same  reason  when  the  false  representations  are 
made  by  a  committee  appointed  by  the  directors.1 

§  576.  Fraud  in  exchange  for  consolidated  stock An- 
alogous to  obtaining  original  subscriptions  by  fraud 
are  fraudulent  devices  and  representations  by  which  a 
stockholder,  in  an  original  corporation,  is  induced  to 
-consent  to  a  consolidation  or  amalgamation  with  an- 
other corporation,  and  accept  its  shares  in  lieu  of  such 
original  stock.  The  same  principles  govern,  the  same 
•evidence  is  admissible,  and  the  party  is  entitled  to  the 
.same  remedies  in  the  one  case  as  in  the  other.2 

§  577.  Must  proceed  with  diligence  to  avoid  contract. — In 

whatever  form  a  party  seeks  to  avail  himself  of  the 
right  to  avoid  his  contract  of  membership  for  fraud,  he 
must  not  be  guilty  of  such  laches  as  would  work  a 
fraud  upon  or  do  any  injustice  to  others.3 

A  contract  induced  by  fraud  is  not  void  but  voidable, 
and  a  person  induced  by  fraud  to  become  a  member  in 
a  corporation,  must  proceed  with  diligence  upon  dis- 
covering the  fact  to  have  the  contract  set  aside.  He 
would  be  estopped  from  doing  so  if  he,  knowing  him- 
self to  have  been  defrauded,  has  slept  upon  his  rights 
and  enjoyed  the  benefits  of  his  connection  until  other 
persons  have  been  misled  by  his  remaining  a  member.* 
In  the  language  of  Lord  Romily  he  must  not  say,  "  I 


1  Waldo  v.  Chicago,  etc.,  R.  R.  Co.,  14  Wis.  5. 

2  belles  v.  Ontario  Inv.  Ass'n,  17  Ont.  Rep.  129;  26  Am.  &  Eng.  Cor.  Cas. 
82.  On  the  right  in  the  case  of  a  sale  of  part  of  the  stock  held  by  a  party  to  a 
rescission  as  to  the  balance,  see  Maturin  v.  Tredemick,  12  W.  R.  740,  per 
Wood,  V.  C. 

8  Upton  v.  Tribilcock,  91  U.  S.  45,  55;  Cunningham  v.  Edgefield,  etc.,  R. 
'Co.,  2  Head  (Tenn.),  23;  Upton  v.  Englehart,  3  Dill.  496,  502;  Centr.  Ry.  Co.  v 
Kisch,  L.  R.  2  H.  of  L.  99;  Smith's  Case,  L.  R.  2  Ch.  684.  A  party  cannot  take 
advantage  of  the  fraud  where  it  would  injure  other  shareholders  who  have  like- 
wise been  imposed  upon.     Perry  v.  Hale,  10  N.  E.  174;  143  Mass.  540. 

4  Infra,  §  79S. 
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will  abide  by  the  company  if  successful,  and  I  will  leave 
the  company  if  it  fails."1 

§  578.  How  taken  advantage  of. — The  methods  by  which 
the  party  defrauded  in  the  sale  of  shares  in  a  ^corpo- 
ration  may  avail  himself  are  three  in  number:  1.  He 
may  sue  in  equity  for  a  cancellation  of  the  contract ;  2. 
He  may  sue  at  law  for  damages  ;  3.  He  may  plead 
the  fraud  as  a  defence  in  a  suit  to  collect  the  price 
of  his  shares  or  other  membership  liability.  The  ad- 
vantage of  either  of  these  over  the  others  depends , 
to  some  extent,  upon  the  rules  of  procedure  em- 
ployed in  the  court  having  jurisdiction  of  the  partic- 
ular matter.2  In  actions  for  rescission,  fraud  being 
established  against  a  party,  it  is  for  him,  if  he  alleges 
laches  against  the  other  party,  to  show  when  the  lat- 
ter acquired  a  knowledge  of  the  truth  and  prove  that 
he  knowingly  forebore  to  assert  his  right.3 

§  579.  Conflicting  claims  to  stock— Interpleader. — It  often 
happens  that  more  than  one  party  claims  to  be  the 
owner  of  stock,  and  it  becomes  the  duty  of  the  corpo- 
ration to  either  decide  between  their  respective  titles  at 
its  peril,  or  to  resort  to  the  courts  for  an  adjudication 
of  their  rights.     Whether  such  cases  arise  upon  execu- 


1  Ashby's  Case,  L.  R.  9  Eq.  263-8. 

2  A  party  is  not  entitled  to  an  injunction  to  restrain  other  shareholders 
from  voting  that  the  corporation  engage  in  business  which  he  considers  un- 
authorized on  the  strength  of  assurances  given  him  at  the  time  of  subscribing 
that  the  corporation  would  not  do  so.  Converse  v.  Hood,  149  Mass.  471;  21  N. 
E.  878.  May  rescind  for  fraud  and  recover  back  purchase  money.  Bridge  v. 
Penniman,  105  N.  T.  642;  12  N.  E.  19. 

3  Lindsay  Petroleum  Co.  v.  Hurd,  L.  R.  5  P.  C.  221.  But  it  is  too  late  after 
winding  up  has  commenced  to  rescind  a  contract  for  shares  on  the  ground  of 
fraud  if  innocent  third  parties  have  acquired  rights  which  would  be  defeate.l  by 
the  rescission.  Whether  or  not  it  can  be  rescinded  up  to  that  time  depends 
upon  the  particular  circumstances  of  each  case.  See  Hawes  v.  Turquand,  L.  R» 
2  H.  of  L.  325;  Tennent  v.  City  of  Glasgow  B'k,  4  App.  Cas.  621,  622. 
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tion  or  attachment  and  sale  of  the  registered  owner's 
title  or  otherwise,  the  safest  course  for  the  corporation, 
where  the  rights  of  neither  of  the  parties  is  clear,  is  to 
wait  until  it  is  sued  by  one  of  the  parties  and  then 
interplead  by  leave  of  the  court.  Sometimes,  under  such 
circumstances,  it  may  file  a  bill  of  interpleader  in  a  court 
of  equity.1  The  mere  pretext  of  a  conflicting  claim 
will  not  justify  the  corporation  in  filing  a  bill  interplead- 
ing at  law.  The  court  must  be  able  to  see,  from  the 
facts  stated,  that  there  is  a  real  question  to  be  tried.2 
No  definite  rules  can  be  laid  down  as  a  guide  to  corpo- 
rations, in  determining  when  they  may  refuse  to  decide 
between  conflicting  claimants  and  require  them  to  con- 
test their  rights  in  courts.  Business  sagacity  would 
generally  suggest  the  proper  course.  Where,  however, 
the  title  of  one  of  the  parties  is  reasonably  clear,  a  cor- 
poration would  have  no  right  to  refuse  registration  and 
renewal  of  the  certificate.  Any  other  course  would 
enable  any  person  with  a  pretended  or  trivial  claim,  or 
no  claim  at  all  but  a  naked  one,  to  deprive  a  stockholder 
of  the  possession  of  his  stock  by  simply  notifying  the 
corporation  that  he  claims  it.3  After  one  of  the  claim- 
ants  has   been  allowed  to   register  his   transfer,  the 


1  See  Mechanics'  Bank  v.  Richards,  6  Mo.  App.  454;  s.  c.  74  Mo.  77; 
State  Ins.  Co.  v.  Gennett,  2  Tenn.  Ch.  100;  Leavitt  v.  Fisher,  4  Duer,  1.  For 
proper  practice  under  a  bill  of  interpleader,  see  State  Ins.  Co.  v.  Gennett,  supra, 
where  it  was  decided  to  be  that  if  the  bill  entitles  the  corporation  to  proceedings 
to  determine  the  conflicting  claims,  a  motion  to  dismiss  the  bill  will  be  granted, 
whereupon  the  court  decides  between  the  defendants  if  the  case  is  ready  as 
between  them.  If  not  ready,  an  action  or  issue  or  reference  is  directed  to 
ascertain  contested  facts  as  may  be  best  suited  to  the  nature  of  the  case.  Under 
the  practice  of  courts  in  same  jurisdictions  the  defendants  are  allowed  to  for- 
mulate their  own  proceedings  as  between  themselves;  East  &  West,  etc.,  Co.  v. 
Littledale,  7  Hun,  62;  Martinius  v.  Helmouth,  2  V.  &  B.  412,  1st  note;  Horton 
v.  Baptist  Church,  34  Vt.  317;  Rome  v.  Hoagland,  7  N.  J.  Eq.  131;  Crawford  v. 
Fisher,  1  Hare,  441. 

2  State  Ins.  Co.  v.  Gennett,  supra;  Norton  v.  Union  Trust  Co.,  N.  T.  Daily 
Reg.,  Apr.,  1887. 

8  Re  Tahiti  Cotton  Co.,  L.  R.  17  Eq.  273;  Ex  parte  Sargent,  L.  R.  17 Eq.  273. 
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right  of  the  corporation  to  interplead  is  gone  ;*  nor  can 
the  name  of  a  person  which  has  been  registered,  be 
afterwards  removed  without  his  consent.2  But  a  cler- 
ical mistake  may  be  corrected,  though  it  involve  the 
removal  of  the  name  of  a  party  registered  as  a  stock- 
holder.3 

§  580.  Fraudulent  transfers.— The  object  of  statutes 
making  shareholders  responsible  to  creditors,  to  the 
extent  of  their  interest  in  capital  stock  corporations,, 
could  be  defeated,  or  great  injustice  might  be  done  to 
other  shareholders,  by  the  simple  process  of  assign- 
ment to  irresponsible  parties,  if  safeguards  were  not 
provided  by  law  and  limitations  upon  the  right  of 
transfer  established  by  courts  to  prevent  and  defeat 
abuses  of  the  right.  To  allow  an  irregular  or  collusive 
transfer  to  an  insolvent  or  incompetent  party  by  a  sol- 
vent shareholder  would  be  an  infringement  of  the 
rights  not  only  of  creditors,  but  of  other  solvent  mem- 
bers ;  since  it  would  increase  their  proportionate  lia- 
bility to  the  creditors  in  case  of  insolvency  of  the 
corporation.  Therefore,  they  have  their  right  of  action 
in  such  cases  to  enjoin  such  transfer,  or  if  already 
consummated  to  have  it  annulled. 

And  though  the  parties  to  a  fraudulent  transfer  may 
in  making  it  have  complied  with  all  the  by-laws  and 
the  formality  of  having  the  proper  entries  made  in  the 
books  of  the  corporation,  yet  such  transfers  will  be 
treated  as  a  nullity  by  the  court,  upon  proper  proceed- 
ing and  showing.  This  rule,  however,  as  we  have  seen, 
does  not  apply  to  bona  fide  purchasers  of  stock  who 


1  Dalton  v.  Midland  By.  Co.,  12  C.  B.  458;  Cady  v.  Patton,  55  Barb.  463; 
Mt.  Hally  L.  &  M.  T.  Co.  v.  Feme,  17  N.  J.  Eq.  117. 

»  Wardv.  Southeastern  By.  Co.,  6  Jur.  N.  S.  890;  Hart  v.  Frantino,  etc., 
•Co.,  22  L.  T.  (N.  S.)  30;   Cohen  v.  Graymar,  4  Md.  Ch.  357. 

8  Smith  v.  North  Am.  Min.  Co.,  1  Nev.  423. 
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have  not  participated  in  the  fraudulent  incentive. 
They  are  not  presumed  to  have  notice  of  the  rights 
and  equities  existing  between  any  particular  creditor 
and  his  vendor. 

§  581.   Diligence  required  on  part  of  corporation.— The 

corporation  itself  has  a  duty  to  perform  in  connection 
with  the  transfer  of  shares.  When  acting  as  inter- 
mediary, it  is  not  allowed  to  abuse  its  trust  to  the 
detriment  either  of  its  cestuis  que  trust  or  of  its  cred- 
itors. Whatever  conduct  or  omission  would  amount 
to  negligence  ordinarily  will  create  liability  on  the 
part  of  a  corporation  in  favor  of  an  injured  party.1  An 
action  is  maintainable  by  the  stockholder  against  the 
•corporation  for  conversion  of  the  stock,  and  the 
measure  of  damages  will  be  its  market  value.  If  the 
agent  of  a  corporation  allows  shares  of  its  stock  to 
be  transferred  upon  a  forged  power  of  attorney,  or 


1  Chew  v.  Bank  of  Bait.,  14  Md.  300;  N.  Y.  &  N.  H.  B.  B.  Co.  v.  Schuyler, 
34  N.  T.  30.  The  market  value  on  the  day  when  the  demand  for  the  stock  was 
made  and  refused  is  the  proper  measure  of  damages.  Sturges  v.  Keith,  57  111. 
451;  Eastern  B.  B.  Co.  v.  Benedict,  10  Gray,  212;  McMurrich  v.  Bond  Head 
Harbor  Co.,  9  Up.  Can.  (Q.  B.)  333;  Wyman  v.  American  Powder  Co.,  8  Cush. 
168;  West  Br.,  etc.,  Canal  Co.'s  App.,  81  Pa.  St.  19;  Baltimore  City,  etc.,  B.  B. 
Co.  v.  Sewell,  35  Md.  238;  Huntington,  etc.,  Coal  Co.  v.  English,  86  Pa:  St.  247; 
Worth  v.  Phillips,  89  Pa.  St.  250.  Compare  Wilson  v.  Whittaker,  49  Id.  114 ;  Colt 
v.  Owens,  90  N.  Y.  368;  Harris  v.  Tumbridge,  83  Id.  92;  Bryan  v.  Baldwin,  52 
N.  T.  236.  In  other  cases  the  measure  of  damages  has  been  fixed  at  the  market 
value  on  the  day  of  trial.  Shepherd  v.  Johnson,  2  East,  211;  Owen  v.  Bouth,  14 
C.  B.  327;  Bereich  v.  Marye,  9  Nev.  312;  Compare  Williams  v.  Archer,  5  C.  B. 
318;  s.  c.  5  Bail.  &  Canal  Cas.  289;  17  L.  J.  (C.  P.)  82;  and  see  Wilson  v. 
Little,  2  N.  T.  443,  450. 

In  California,  Georgia  and  South  Carolina  it  is  held  that  the  highest  market 
■value  between  the  conversion  and  day  of  trial  is  the  measure  of  damages.  Fromm 
-v.  Sierra  Nevada  Silver  Min.  Co.,  61  Cal.  629;  Dent  v.  Holbrook,  54  Id.  145. 
Compare  Thompson  v.  Toland,  48  Cal.  99;  Central  B.  B.  &  Bk'g  Co.  v.  Atlantic, 
etc. ,  E.  E.  Co. .  50  Gal.  444 ;  Kid  v.  Mitchell,  1  Nott  &  McCord,  334.  And  dividends. 
North  v.  Phillips,  89  Pa.  St.  250;  McKenney  v.  Haines,  63  Me.  74;  Fisher  v. 
Brown,  104  Mass.  259;  O'Meara  v.  North  Am.  Min.  Co.,  2  Nev.  112;  Pinkerton 
v.  Manchester,  etc.,  E.  E.  Co.,  42  N.  H.  424;  Seymour  v.  Ives,  46  Conn.  109; 
Ormsby  v.  Copper  Min.  Co.,  56  N.  Y.  623;  Baltimore  City,  etc.,  E.  E.  Co.  v. 
.Sewell,  35  Md.  238,  257;  Noonan  v.  Ilsley,  17  Wis.  314. 
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otherwise  for  a  lack  of  ordinary  diligence,  it  is  bound 
to  issue  new  certificates  to  the  rightful  owner  and 
account  to  him  for  dividends.  And  in  case  it  has  no 
stoek  which  it  can  issue,  it  must  pay  the  value  of  the 
shares.1  The  law  imputes  to  the  fiduciary  relation  to 
its  members  and  creditors  assumed  by  the  corporation 
liability  for  constructive  or  permissive  as  well  as  actual 
fraud. 

When  the  transfer  agent  has  knowledge  of  a  fraud 
perpetrated  through  him,  while  acting  within  the  scope 
of  his  authority,  his  knowledge  is  that  of  the  corpo- 
ration.2 And  when,  by  reasonable  diligence,  he  could 
have  discovered  the  fraud  and  prevented  its  consum- 
mation, he  renders  his  principal  liable  for  the  con- 
sequences.3 


1  Telegraph  Co.  v.  Davenport,  97  U.  S.  369;  Pratt  v.  Taunton  Copper  Mfg. 
Co.,  123  Mass.  110;  Pollack  v.  Nat.  B'k.,  7N.  J.  (3  Seld.)  274;  Hamilton  v.  Cent. 
Ohio,  etc.,  K.  R.  Co.,  44  Md.  551;  Caulkins  v.  Gas  Co.,  1  Pickle  (Tenn.),  683;  4 
S.  W.  287;  Allen  v.  S.  Boston  R.  Co.,  150  Mass.  200;  22  N.  E.  917;  M.  &  O.  R. 
Co.  v.  Humphries  (Miss.),  7  So.  522;  March  v.  Eastern  R.  R.  Co.,  43  N.  H.  515; 
B.  &  A.  R.  R.  Co.  v.  Richardson  (Mass.),  18  Cent.  L.  J.  92. 

But  it  is  not  the  duty  of  the  officers  of  a  corporation  to  inquire  into  the 
motives  of  an  attorney  in  fact  having  full  power  to  transfer  stock  for  desiring  it 
to  be  transferred  to  himself,  although  the  indorsement  of  the  owner  does  not 
appear  upon  the  certificate.  The  corporation's  agents  in  such  case  being 
ignorant  of  any  intention  on  the  part  of  the  attorney  to  misappropriate  the 
stock,  the  corporation  will  not  be  guilty  of  conversion  simply  by  issuing  another 
certificate  in  the  name  of  the  attorney  who  appropriates  the  stock  wrongfully, 
and  the  fact  that  the  attorney  is  also  a  director  of  the  corporation  does  not  alter 
the  case.  Taf t  v.  Presidio  Ferries  R.  Co.,  84  Cal.  131;  24  Pac.  Rep.  43.  See 
also,  Colt  v.  Ives,  31  Conn.  25;  Trust  Co.  v.  Abbe,  48  Mo.  136;  B'k  v.  McElrath, 
13  N.  J.  Eq.  26;  Scripture  v.  Soapstone  Co.,  50  N.  H.  571;  Baldwin  v.  Canfield, 
26  Minn.  43,  1  N.  W.  261;  Lathain  v.  Wood,  55  Cal.  161;  Blen  v.  Min.  Co.,  47 
la.  581. 

2  Bridgeport  Bank  v.  N.  T.  &  N.  H.  R.  R.  Co.,  30  Conn.  231. 

8  Loring  v.  Salisbury  Mills  Co.,  125  Mass.  150.  See  Salisbury  Mills  Co.  v. 
Townsend,  109  Mass.  115;  Pratt  v.  Taunton  Copper  Mfg.  Co.,  123  Mass.  110.. 
In  Parrott  v.  Byers,  40  Cal.  614,  625,  it  was  held  that  an  assignee  of  shares  whose 
title  had  not  been  perfected  by  a  transfer  on  the  books  was  entitled  to  the  assist- 
ance of  a  court  of  equity  in  protecting  his  rights  under  the  assignment  from 
being  impaired  by  the  wrongful  acts  of  the  trustees. 

In  a  Pennsylvania  case  it  was  held  that  the  circumstance  that  the  signature 
of  the  assignor  of  a  certificate  of  shares  was  thirteen  years  old  was  enough  to 
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But  a  corporation  is  not  liable  for  dividends  paid  on 
stock,  before  it  has  notice  of  a  transfer  of  the  same. 
The  production  of  the  certificate  is  not  a  condition  to 
the  right  to  draw  dividends,  as  in  the  case  of  a  right  to 
have  a  transfer  on  the  books.1 

§  582.  Laches  of  owner  releasing  corporation  from 
liability.— While,  in  case  of  delivery  of  a  stock  cer- 
tificate to  a  person  not  entitled  to  it,  the  corporation 
may  become  liable  to  the  real  owner  for  the  value  of 
the  shares,  yet  the  laches  on  his  part  may  be  such  as 
to  exempt  it  from  the  duty  of  accounting  to  him  for 
dividends  wrongly  paid  to  the  fraudulent  owner.2 
What  amounts  to  laches  is  a  question  to  be  determined 
in  each  particular  case,  according  to  facts  and  circum- 
stances. All  the  authorities  affirm  such  liability  where 
the  corporation  has  notice  that  the  present  holder  is  a 
trustee  and  of  the  name  of  his  cestui  que  trust,  and 
issues  the  new  certificate  without  making  any  inquiry 
whether  his  trust  authorizes  him  to  make  the  transfer.3 

§  583.  The  doctrine  that  a  receiver  cannot  release  sub- 
scriptions.—It  is  said  that  each  stockholder  in  a  corpo- 
ration is  interested  in  the  subscription  of  every  other 
stockholder  ;  and  it  has  been  held  that  a  receiver 
cannot,  without  the  consent  of  all,  release  one  from  his 
liability,  and  that  a  court  of  chancery  has  no  power  to 
authorize  him  to  do  so  by  its  decree  to  which  the 


arouse  suspicion  and  put  the  transfer  agent  on  inquiry.    Pa.  St.  B.  E.  Co.'s  App., 
86  Pa.  St.  81.  See  also  Lowry  v.  Commercial,  etc.,  Bank,  Taney's  Decis.  310. 

1  Cleveland,  etc.,  R.  E.  Co.  v.  Bobbins,  35  Ohio  St.  483.  See  also  as  to  notice 
generally  Holbrook  v.  N.  J.  Zinc  Co.,  57  N.  T.  616;  Bank  v.  Lanier,  11  Wall. 
369;  Factor's,  etc.,  Ins.  Co.  v.  Marine,  etc.,  Co.,  31  La.  Ann.  149;  Cushman  v. 
Thaytfr  Mfg.  Co.,  76  N.  T.  365;  Brisbane  v.  Del.,  Lackawanna,  etc.,  E.  E.  Co., 
25  Hun,  438;  94  N.  T.  204. 

2  See  last  note. 

«  Loring  v.  Salisbury  Mills  Co.,  125  Mass.  150;  Pratt  v.  Taunton  Copper 
Mfg.  Co.,  123  Mass.  110;  Salisbury  Mills  Co.  v.  Townsend,  109  Mass.  110. 
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stockholders  are  not  made  parties.1  But  as  we  have 
seen,2  the  agents  of  the  corporation  may  rescind  con- 
tracts of  subscription  obtained  by  fraud,  and  in  a  few 
other  instances,  and  on  principle  and  reason,  the  receiver 
who  only  succeeds  to  such  title  as  the  corporation  had 
may  do  the  same. 

As  was  said  with  reference  to  the  agent's  authority 
under  these  circumstances,  he  would  only  be  doing 
what  the  law  directs  him  to  do.  So  in  case  of  insol- 
vency of  the  stockholder  it  would  generally  be  to  the 
interestof  all  parties  that  the  receiver  should  acceptpart 
of  the  sum  due,  by  way  of  compromise,  rather  than  fail 
to  recover  any  of  it  by  action.  And  if  he  did  so  in 
good  faith,  no  court  ought  to  hold  him  guilty  for  a 
breach  of  duty,  or  release  the  other  stockholders  on 
account  of  his  having  done  so. 

§  584.  Subscriptions  no  more  sacred  than  other  assets 
after  insolvency — The  doctrine  that  agreements  to  con- 
tribute capital  by  stockholders  are  more  sacred  than 
other  debts  due  the  corporation,  and  that  a  receiver 
holds  a  different  relation  or  footing  with  respect  to  them 
than  the  corporation  held  previous  to  his  appointment, 
is  not  founded  upon  any  rules  of  practical  convenience 
or  justice.  After  the  operations  of  the  corporation 
have  ceased,  the  assets,  whether  in  the  shape  of  property 
or  choses  in  action,  are  no  longer  distinguishable  into 
capital  and  surplus,  but  are  alike  applicable  to  the  ex- 
tinguishment of  debts  due  by  the  corporation.3 

The  theory  that  each  subscriber  has  contracted  with 
reference  to  all  other  subscriptions  is,  after  insolvency, 
unimportant,  inasmuch  as  they  are  interested  in  com- 


1  Morris  v.  Thomas,  17  111.  112. 

2  Supra,  §  569. 

8  Morgan  County  v.  Allen,  103  U.  S.  509. 
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mon  and  to  the  same  extent,  in  the  collection  and  ap- 
plication to  the  satisfaction  of  creditors  of  all  debts  due 
to  the  corporation. 

§  585.  The  right  to  forfeit  shares  for  non-payment  of 
assessments. — At  common  law,  the  remedy  against  share- 
holders by  forfeiture  and  sale  of  shares  for  non-payment 
of  subscriptions  did  not  exist  in  favor  of  a  corporation. 
The  remedy  is  exclusively  statutory.1  But  where  the 
remedy  is  given  by  statute,  it  does  not  take  away  the 
ordinary  common  law  remedy  by  action  against  the 
delinquent  ;  and  the  remedies  are  concurrent. 

The  corporation  is  given  its  choice  of  remedies,  and 
its  agents  may  pursue  either  for  the  purpose  of  collect- 
ing the  subscription.2  Bat  the  corporation  cannot  pur- 
sue both  remedies.  Having  exhausted  one,  it  cannot 
resort  to  the  other.  It  cannot  forfeit  the  stock  and  then 
sue  for  the  amount  due  on  the  subscription  ;  nor  can  it 
exhaust  the  remedy  by  suit  and  afterwards  forfeit  the 
stock,  unless  expressly  authorized  in  the  charter  or  by- 
law to  do  so.3 


1  Williams  v.  Lowe,  4  Neb.  302. 

2  Del.,  etc.,  Co.  v.  Simpson,  1  Binn.  70;  Instone  v.  Frankfort  Bridge  Co.,  21 
Bibb.  576;  Rensselaer,  etc.,  T.  Co.  v.  Barton,  16  N.  T.  457;  Lake  Ont.,  etc.,  R.. 
R.  Co.  v.  Mason,  Id.  451;  McDonough  v.  Phillips,  15  How.  Pr.  372;  Freeman  v. 
Winchester,  18  Miss.  577;  Mann  v.  Cooke,  20  Conn.  178;  Rutland,  etc.,  R.  R. 
Co.  v.  Thrall,  35  Vt.  536;  New  Hampshire,  etc.,  R.  R.  Co.  v.  Johnson,  30  N. 
H.  390;  Piscataqua  Ferry  Co.  v.  Jones,  39  Id.  491;  Hightower  v.  Thornton,  8 
Ga.  486,  502;  Hughes  v.  Antietam,  etc.,  Co.,  34  Md.  316;  Selma,  etc.,  R.  R.  Co. 
v.  Tipton,  5  Ala.  787;  Gratz  v.  Redd,  4  B.  Mon.  178;  Boston,  etc.,  R.  R.  Co.  v. 
Wellington,  113  Mass.  79.  The  last  case  conflicts  with  a  long  line  of  decisions 
in  Massachusetts,  and  indeed  in  all  the  New  England  states  where,  as  has  been 
seen,  the  general  rule  does  not  apply.  Supra,  §  .  In  support  of  the  rule  as 
stated  in  the  text  see  the  following  additional  authorities:  N.  O.,  etc.,  Co.  v. 
Briggs,  27  La.  Ann.  318;  Greenville,  etc.,  R.  R.  Co.  v.  Cathcart,  4  Rich.  L.  89; 
Peoria,  etc.,R.  R.  Co.  v.  Elting,  17111.  429;  Kirksey  v.  Florida,  etc.,  Co.,  7  Fla. 
23;  Far  River,1  etc.,  Co.  v.  Neal;  3  Hawks.  (N.  C.)  520;  Stokes  v.  Lebanon,  etc., 
Co.,  6  Humph.  241. 

3  Small  v.  Herkimer,  2  N.  T.  330;  Mills  v.  Stewart,  41  N.  T.  384;  McAuley 
v.  Robinson,  18  La.  Ann.  619;  Allen  v.  Montgomery,  etc.,  Co.,  11  Ala.  437; 
Mechanics',  etc.,  Co.  v.  Hall,  121  Mass!  272.    In  England  the  right  to  pursue 
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There  are  respectable  authorities,  however  .which  take 
a  contrary  view  and  hold  that  the  forfeiture  of  shares 
is  in  the  nature  of  a  foreclosure  of  a  mortgage,  and  that 
the  corporation,  like  an  unsatisfied  mortgagee,  may  have 
its  action  of  assumpsit  against  a  subscriber  whose  stock 
has  failed  to  sell  for  enough  to  pay  his  entire  indebted- 
ness on  the  subscription.1  The  mode  of  exercising  the 
right  must  be  carefully  observed,  and  the  formalities  of 
the  proceeding  must  be  strictly  complied  with.  The 
exercise  of  such  a  power  is  a  strict  right,  to  be  employed 
with  due  regard  to  the  exact  terms  upon  which  the 
right  is  given  and  under  the  express  terms  justifying 
the  forfeiture.2 

And  where,  after  a  sale  under  forfeiture  proceedings 
for  assessments,  an  action  is  brought  (where  statutory 
provisions  allow  the  action)  for  a  balance  due  beyond 
the  amount  realized  from  the  forfeiture  sale,  the  re- 
quirements of  the  statute  are  conditions  precedent 
which  must  be  performed  before  the  action  will  lie,  and 
must  be  strictly  proven.3 

The  right  to  sell  stock  under  forfeiture  proceedings 


both  remedies  is  given  by  statute.  Gt.  North,  etc.,  Ey.  Co.  v.  Kennedy,  4  Ex. 
417;  Inglis  v.  Gt.  North.  Ry.  Co.,  1  MacQ.  112;  Birmingham,  etc.,  Ey.  Co.  v. 
Locke,  1Q.  B.  256;  Edinburgh,  etc.,  Ry.  Co.  v.  Hibblewhite,  6  M.  &  W.  707; 
London,  etc.,  Ey.  Co.  v.  Fairclough,  2  Man.  &  Gr.  674. 

1  Merrimac  Min.  Co.  v.  Bagley,  14  Mich.  501.  It  is  often  so  provided  by 
statute  and  is  a  common  provision  in  charters  formed  under  the  English  com- 
panies act.    Creyke's  Case,  L.  R.  5  Ch.  63;  Stockeris'  Case,  L.  E.  5  Eq.  6. 

2  Green's  Brice's  Ultra  Vires,  2d  Ed.,  186.  Unless  the  power  given  to  a 
corporation  to  forfeit  stock  be  strictly  pursued,  its  attempted  exercise  will  be 
nugatory.  But  a  forfeiture  will  not  be  relieved  against  in  equity,  if  all  of  the 
proceedings  have  been  regular.  Germantown  Pass.  E.  E.  Co.  v.  Fitter,  60  Pa. 
St.  124. 

8  Accidental,  etc.,  Ass'n  v.  Sullivan,  62  Cal.  394;  Portland,  etc.,  E.  E.  Co.  v. 
Graham,  11  Mete.  1;  Johnson  v.  Little's  Iron  Agency,  40  L.  J.  Eq.  786;  Ger- 
mantown, etc.,  E.  R.  Co.  Co.  v.  Fitler,  60  Pa.  St.  124;  Johnson  v.  Alb.  etc., 
E.  E.  Co.,  40  How.  Pr.  193;  54  N.  Y.  416;  Mitchell  v.  Vermont  Min.  Co.,  40 
N.  T.  Sup.  Ct.  406;  67  N.  Y.  280;  Eastern  Plank  E.  Co.  v.  Vaughan,  20  Barb. 
155;  Lexington,  etc.,  E.  E.  Co.  v.  Chandler,  13  Mete.  311;  Troy,  etc.,  E.  E.  Co. 
v.  Newton,  1  Gray,  544;  Lewey's  Island 'E.  E.  Co,  v.  Bolton,  48  Me.  451. 
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cannot  be  delegated.1  In  the  absence  of  power  expressly- 
conferred  by  charter  or  general  statute,  neither  the 
corporation  in  general  meeting,  by  special  resolution 
or  otherwise,  can  forfeit  shares  for  non-payment  of 
installments.2 

Shares  which  have  become  delinquent  and  subject  to 
forfeiture  are  not  ipso  facto  the  property  of  the  cor- 
poration, but  belong  to  the  holder  until  the  process  of 
forfeiture  and  sale  is  completed,  in  strict  compliance 
with  the  laws  of  the  state,  and  the  charter  and  by-laws.3 
But  when  the  forfeiture  proceedings  are  complete  the 
holder  of  the  shares  has  no  further  rights  as  a  stock- 
holder, and  cannot  object  to  the  disposition  of  the  cor- 
porate property. 

As  to  what  will  amount  to  a  substantial  compliance 
with  the  provisions  of  the  statute  or  charter  by  the 
corporation  in  the  proceedings  to  forfeit  shares  has  never 
been  definitely  settled  by  the  courts.  Certain  circum- 
stances have  sometimes  been  held  to  excuse  a  non- 
observance  of  formalities,  but  owing  to  conflict  and  un- 
certainty in  the  decisions  it  is  impossible  to  state  a 
definite  rule  on  the  subject. 

§  586.    When  an  injunction  lies. — Where  a  statute 


1  York,  etc.,  E.  R.  Co.  v.  Ritchie,  40  Me.  425. 

2  Rosenback  v.  Salt  Springs  Nat.  B'k,  53  Barb.  495;  In  re  Long  Island  R.  R. 
Co.,  19  Wend.  37;  Matter  of  Stevedores'  Ass'n,  2  Daly,  14;  Downing  v.  Potts,  23 
N.  J.  66;  Cartan  v.  Father  Mathew,  etc.,  Soc,  3  Id.  20;  Perrin  v.  Granger,  30 
Vt.  595;  Wescott  v.  Minnesota,  etc.,  Co.,  23  Mich.  145;  Pentz  v.  Citizens',  etc., 
Co.,  35  Md.  73;  Barton's  Case,  4  De  G.  &  J.  46;  Fletcher's  Case,  37  L.  J.  Ch. 
49;  Clarke  v.  Hart,  6  H.  L.  633.  See  Lesseps  v.  Architects'  Co.,  4  La.  Ann. 
316;  Detweilerv.  Breckenkamp,.83  Me.  45. 

8  Mitchell  v.  Vermont  C  R.  Co.,  4  N.  Y.  S.  406.  Where  an  act  of  incor- 
poration provided  that  if  a  subscriber  failed  to  pay  a  call  his  stock  should  be 
sold  for  the  amount  of  the  call  and  the  purchaser  have  all  the  rights  and  be  sub- 
ject to  all  the  liabilities  of  the  original  owner;  it  was  held  that  the  remedy  was 
only  intended  to  enforce  payment  of  the  calls  as  made,  and  if  the  corporation 
neglected  to  resort  to  its  remedy  at  the  proper  time  it  thereby  lost  its  right. 
•Stokes  v.  Lebanon,  etc.,  T.  Co.,  6  Humph.  241. 

42 
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prohibits  the  bringing  of  any  action  to  recover  stocks 
sold,  based  on  non-compliance  with  statutory  formalities,, 
unless  a  tender  is  first  made  of  assessments  and  interest 
an  injunction  will  not  be  granted  to  restrain  an  irregular 
sale  without  such  tender  being  first  made.1 

But  unless  there  was  an  assessment  in  compliance 
with  the  statute,  all  subsequent  proceedings  are  a  nullity 
and  no  tender  is  necessary.  When  that  is  the  case, 
the  owner  of  the  shares  is  undoubtedly  entitled  to  either 
an  injunction  to  restrain  the  sale  or  an  action  to  recover 
the  shares  after  the  sale.  The  remedy  by  injunction 
prevents  multiplicity  of  suits,  and  determines  the  rights 
of  all  parties  on  whose  shares  the  assessment  is  sought 
to  be  enforced,  and  therefore  undoubtedly  is  the  most 
convenient  as  well  as  the  most  efficacious  remedy.2 

§  587.  The  prime  requisites  of  a  valid  forfeiture. — When 
in  case  the  assessment  is  valid  and  the  subsequent 
proceedings  are  attacked  by  suit  under  the  statute  to 
redeem,  it  is  important  to  determine  what  are  and  what 
are  not  such  irregularities  as  will  sustain  the  action. 
The  essential  steps  to  be  taken  by  the  corporation  were 
in  an  English  case  said  to  be  :  1 .  A  call  regularly 
made  by  a  board  of  directors  duly  elected.  2.  That 
the  shares  after  non-payment  of  the  call  must  have 
been  declared  to  be  forfeited  by  a  board  of  directors  duly 
elected.3 

Previous  to  this  decision,  it  had  been  generally  con- 
sidered :  1.  That  the  acts  of  de  facto  directors  not 
questioned  at  the  time-  are  here,  as  in  other  matters, 
perfectly  valid  ;  and  2.  That  a  substantial  observance 
of  formalities,  unless  immediately  taken  advantage  of 
and  objected  to,  is  sufficient.4 


1  Burnkam  v.  S.  F.  F.  Mfg.  Co.,  76  Cal.  28;  17  P.  939. 

2  Id. 

8  Garden  Gully,  etc.,  Co.  v.  McLister,  L.  R.  1  App.  39. 
4  Green's  Brice's  Ultra  Vires  (2d  London  Ed.),  653. 
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Courts  decline  to  construe  statutory  provisions  giving- 
powers  in  contravention  of  common  right,  as  the  au- 
thority to  forfeit  shares  clearly  is,  somewhat  strictly;  and 
therefore  to  hold  a  formality  directed  by  the  legislature 
to  be  imperative,  which,  if  prescribed  by  ordinary  in- 
dividuals and  corporations  in  contracts  between  them- 
selves, would  be  directory  merely.1  In  an  action  to 
sustain  a  sale  of  stock  on  persons  claiming  to  be  direc- 
tors, the  court  will  inquire  into  their  title  to  the  office, 
although  it  would  not  entertain  an  original  bill  to  test 
the  validity  of  an  election.2 

In  an  order  declaring  a  forfeiture,  the  particular  stock 
proposed  to  be  forfeited  must  be  specified  and  must  be 
contained  in  the  notice  to  the  holder.3  The  notice 
should  not  vary  essentially  from  the  form  given  in  the 
statute.* 

§   588.    Fraudulent  abuse  of  the  right  to  forfeit.— The 

power  to  forfeit  shares,  like  that  to  keep  a  registry  and 
make  transfers,  is  entrusted  to  the  corporation  for  the 
benefit  of  all  the  shareholders,  and  must  be  exercised 
impartially,  in  good  faith,  so  as  to  promote  the  common 
interest.5    But  the  party  seeking,  to  set  aside  a  fraud  - 


1  Lewey's  Island  R.  R.  Co.  v.  Bolton,  40  Me.  451;  Budd  v.  Multnomah  W. 
R.  Co.,  15  Or.  413;  15  P.  659;  Johnson  v.  Little's  Iron  Agency,  L.  J.  46  Eq. 
786;  Watson  v.  Bales,  23  Beav.  294;  Heaston  v.  Cin.,  etc.,  R.  R.  Co.,  16  Ind. 
275;  Louisville,  etc.,  Turnpike  Co.  v.  Merriweather,  5  B.  Mon.  13.  See  Lexing- 
ton, etc.,  R.  R.  Co.  v.  Chandler,  13  Mete.  311;  Miss.,  etc.,  R.  R.  Co.  v.  Gaster, 
20  Ark.  455. 

2  Moses  v.  Tompkins,  84  Ala.  613;  4  So.  763. 

3  Johnson,  etc.,  Co.  v.  Albany,  etc.,  R.  Co.,  40  How.  Pr.  193;  54  N.  Y.  416. 

4  Where  the  calls  which  were  not  paid  proclaimed  that  the  stock  will  be 
forfeited,  it  was  held  to  amount  to  only  a  threat,  and  that  it  should  at  least  have 
stated  that  the  shares  specified  "  are  hereby  forfeited."  Macon,  etc.,  R.  R.  Co., 
v.  Vason,  57  Ga.  314.  Where  a  statute  authorized  directors  to  make  by-laws 
providing  for  the  forfeiture  of  stock,  and  no  by-laws  had  been  made  on  the  sub- 
ject, but  the  directors  declared  plaintiff's  share  forfeited  by  resolutions,  it 
was  held  that  the  resolution  not  being  of  general  application,  it  was  invalid. 
Budd  v.  Multnomah  St.  Ry.  Co.,  15  Or.  413;  15  P.  659. 

«  Richmond's  Case,  4  K.  &  J.  305;  Sweny  v.  Smith,  L.  R.  7  Eq.  324;  Green's 
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ulent  forfeiture  must  proceed  promptly,  and  is  not 
entitled  to  relief  if  interests  of  others  in  the  forfeiture 
would  be  thereby  affected  injuriously.1  If  there  has 
been  collusion  with  the  directors,  by  part  of  the  share- 
holders, others  will  be  released  from  liability  to  the 
corporation  ,  as  in  Manisty's  case,2  where  stockholders 
upon  ceasing  to  be  directors  allowed  their  shares  to  be 
forfeited  ;  where  directors  in  order  to  induce  subscrip- 
tions had  taken  shares  in  trust  for  their  own  company  ; 3 
where  a  dispute  was  compromised  by  forfeiting  shares 
which  the  stockholder  contended  he  was  entitled  to 
repudiate  for  fraud.4 

§  589.  How  rights  to  dividends  may  be  enforced.— If  di- 
rectors representing  the  corporation  without  reasonable 
cause,  should  refuse  to  divide  what  is  actual  surplus,  a 
court  of  equity  would  grant  relief  at  the  suit  of  any 
member.5  Before  an  individual  member  can  maintain 
a  suit  either  to  compel  or  to  restrain  declaration  of  a 
dividend,  he  must  show  that  he  has  exhausted  every 
other  means  of  obtaining  redress  without  avail.6 

After  a  dividend  has  been  declared  each  shareholder 


Brice's  Ultra  Vires,  (2d  Am.  Ed.),  490.  Where  the  directors  make  a  call  on  the 
corporate  stock  and  threaten  to  forfeit  under  the  charter  the  shares  of  those 
•who  refuse  to  respond,  they  will  be  enjoined  from  forfeiting  such  shares  as  are 
paid  in  full.  Moore  v.  X.  J.  Lighterage  Co.,  5  N.  Y.  Supp.  192;  23  N.  Y.  St. 
Rep.  213. 

1  Weeks  v.  S.  I.  C.  M.  Co.,  55  N.  Y.  Supr.  1.  A  stockholder  in  a  corporation 
who  declines  to  pay  a  legitimate  assessment,  and  suffers  his  stock  to  be  sold  in 
consequence,  and  subsequently,  while  the  stock  is  of  very  small  value,  when 
afforded  an  opportunity  to  redeem  it,  declines  to  do  so  because  it  is  not  worth 
the  expense,  in  his  opinion,  will  not  be  allowed  afterwards,  when  the  stock  has 
reached  a  considerable  value  through  the  exertions  of  others,  to  maintain  an  equi- 
table proceeding  to  set  aside  the  assessment  sale,  and  redeem  his  stock.  Sayre 
v.  Citizens'  Gas-light  &  Heat  Co.,  69  Cal.  207;  10  P.  408. 

2  78  S.  &  J.  745. 

8  Eichmond's  Case,  4  K.  &  J.  305. 

4  Gower's  Case,  L.  R.  6  Eq.  77;  Dixon  v.  Evans,  L.  R.  5  H.  L.  606. 

*  Supra,  §  569. 

6  Jackson  v.  Newark  Plank  Road  Co.,  31  N.  J.  Law.  277,  280. 
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has  a  separate  individual  right  to  his  ratable  share, 
which  he  may  enforce  by  action  of  assumpsit  against 
the  corporation.1 

§  590.  Setting  off  indebtedness  against  dividends.— When 

a  shareholder  is  indebted  to  a  corporation  which  has 
declared  a  dividend,  the  latter  may  refuse  to  pay  cash 
and  may  enter  a  credit  to  the  amount  of  the  dividend 
against  the  indebtedness,  or  retain  an  amount  sufficient 
to  satisfy  such  indebtedness.  Such  rule  does  not 
interfere  with  the  free  sale  and  transfer  of  shares,  as 
dividends  do  not  follow  the  shares,  but  belong  to  the 
holder  at  the  time  they  are  declared.2 

And  a  shareholder  cannot  refuse  to  pay  interest  on 
a  mortgage  he  has  given  to  secure  payment  for  his 
stock  on  the  ground  that  the  company  has  surplus 
profits  on  hand  from  which  it  should  declare  a  divi- 
dend.3 A  corporation  has  an  equitable  lien  on  the 
dividends  in  such  cases.  And  if  a  party  buys  the 
shares  pending  such  lien,  he  cannot  compel  the  corpo- 
ration to  execute  a  transfer  until  all  past  due  install- 
ments then  due  on  the  stock  are  paid. 

§  591.  Remedies  between  the  cestuis  que  trust  and  the 
trustee  in  a  "trust."— The  relation  created  and  the 
rights  resulting  to  corporations  combining  to  form  a 
"  trust  "  or  individuals  become  important  only  when  it 
is  found  that  the  trust  itself  is  not  illegal.  -In  other 
cases,  courts  will  refuse  to  recognize  any  rights  or 
equities  so  as  to  give  them  any  standing  in  court. 


Supra,  §  446. 

2  Bates  v.  N.  Y.  Ins.  Co.,  3  Johns.  Cas.  238.  See  SI.  Louis  Perpetual  Ins. 
Co.  v.  Goodfellow.9Mo.  149;  Sargent  v.  Franklin  Ins.  Co.,  8  Pick.  90;  Hagar  v. 
Union  Nat.  B'k,  63  Me.  509.     See  Merchants'  B'k  v.  Shouse,  102  Pa.  St.  488. 

8  J£ly  v.  Sprague,  Clarke's  ST.  Y.  Ch.  359. 
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They  have  sometimes  been  held  partnerships,  and  at 
other  times,  unincorporated  joint-stock  associations.1 

§  592.  Extent  and  nature  of  liability. — When  the  trust 
is  formed  by  the  organization  of  a  new  corporation,  by 
the  cestuis  que  trust  the  liability  of  the  latter  is  the 
same  as  that  of  other  shareholders  under  the  laws  of 
the  state  where  it  is  organized.  They  are  personally 
and  primarily  liable,  however,  where  the  trust  does  not 
become  incorporated,  but  its  members  maintain  the 
relation  among  themselves  as  a  partnership  joint-stock 
association,  or  simple  beneficiaries  in  a  trust  estate, 
the  last  being  the  relation  they  are  held  to  assume  in 
England.2 

Where  the  interests  of  corporations  in  the  trust  are 
represented  by  their  own  shares  issued  to  the  trustee, 
he  is  liable,  as  other  shareholders  whose  names  appear 
upon  the  stock  book,  to  the  full  amount  of  such  stock 
and  special  statutory  liability,  though  the  character  in 
which  he  holds  it  be  shown  on  the  books.3 

He  may  escape  such  liability  by  taking  the  stock  in 
the  name  of  an  irresponsible  party  or  "  dummy,"  pro- 
vided he  is  able  to  keep  his  ownership  concealed.  He 
is  in  that  case  the  real  owner,  however,  and  may  be 


1  In  State  v.  American  Trust,  1  Ey.  &  Corp.  L.  J.  1,  it  was  held  by  the 
Louisiana  supreme  court  to  be  the  latter,  and  for  that  reason  subject  to  the 
proceeding  against  it  by  quo  warranto.  But  joint  stock-associations  are  not 
illegal  at  common  law,  and  the  same  ruling  would  not  be  made  on  this  point  in 
any  other  state  than  Louisiana  and  perhaps  Illinois,  unless  the  form  of  the  organ- 
ization and  its  other  acts  amounted  to  an  assumption  of  corporate  franchises 
and  powers. 

2  Wingfield  v.  Potter,  45  L.T.  6i2;  CroVtherv.  Thorley,  32  W.  R.  330;  In  re 
Siddall,  L.  E.  15  Ch.  D.  247. 

a  Chapman  v.  Barker's  Case,  L.  R.  3  Eq.  361;  Davis  v.  Essex,  etc.,  Soc,  41 
Conn.  582;  Bugg's  Case,  2  Dr.  &  Sm.  952;  Ind's  Case,  L.  R.  7  Ch.  485.  Compare 
Saunders'  Case,  2  De  G.  J.  &  S.  101;  Hoare's  Case,  2  Johns.  &  H.  229;  Cun- 
ningham v.  City  of  Glasgow,  L.  R.  4  App.  Cas.  607,  supra,  §§  476,  49S. 
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held  as  such  when  discovered,  while  the  "  dummy  "  is 
merely  his  agent.1 

The  liabilities  and  remedies  between  the  trustee  and 
■cestuis  que  trust  are  in  these  cases  in  no  material  respect 
different  from  those  in  other  trusts,  in  the  absence  of 
contracts  limiting  or  enlarging  them.  And  the  trustees 
may  by  contract  assume  all  liabilities  and  absolutely 
exempt  the  cestuis  que  trust.2 


1  Davis  v.  Stevens,  17  Blatch.  259. 

2  Ex  parte  Chippendale,  4  DeG.  M.  &  G.  19,  52;  Gillan  v.  Morrison,  1  De  G. 
&  Sm.  421, 
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ACTIONS   BETWEEN   MEMBERS. 

§x593.  Wrongs  to  corporate  interests  by  members. 

594.  Intra  inres  acts  of  majority  -will  not  be  restrained. 

595.  Demand  upon  corporation. 

596.  Title  to  office  will  not  be  tried. 

597.  Inability  of  board  to  agree. 

598.  Discrimination  among  shareholders. 

599.  Discriminations  in  collecting  subscriptions. 

600.  Interest-bearing  stock. 

601.  The  right  of  preferred  shareholders. 

602.  Action  to  prevent  wrongful  issue  of  preferred  stock. 

603.  Actions  to  compel  payment  of  preferred'dividends. 

604.  Collusive  agreements  to  escape  liability. 

605.  Complicity  of  part  no  bar  to  others. 

606.  A  case  properly  before  the  court  will  be  fully  disposed  of. 

607.  Parties. 

608.  Actions  for  contribution. 

§  593.  Wrongs  to  corporate  interests  by  members.— Where- 

wrongs  by  a  portion  of  the  shareholders  have  resulted 
in  injury  to  the  common  corporate  interests,  the  rem- 
edy lies  through  the  corporation  by  the  non-partici- 
pating shareholders.1    Upon  recovery  against  the  wrong- 


1  In  Gorham  v.  Gilson,  28  Cal.  479,  defendant  stockholders  had  by  fraudulent 
collusion  with  an  outside  party  holding  a  mortgage  on  all  the  property  of  the 
corporation,  and  by  fraudulent  representation  to  plaintiffs  who  held  the  balance 
of  the  stock,  procured  the  consent  of  the  latter  to  a  conveyance  of  the  entire 
property  through  the  mortgagee  to  themselves.  The  action  was  in  equity  to 
compel  the  stockholders  thus  holding  title  fraudulently  to  convey  an  interest  in 
the  property  to  plaintiffs  proportional  to  their  interest  in  the  corporation.  It 
was  held  that  the  action  could  not  be  maintained.  But  although  the  form  of 
the  action  precluded  the  court  from  granting  relief  in  that  case,  the  court  said 
an  action  would  lie  in  equity  against  the  guilty  parties,  notwithstanding  the 
authority  from  plaintiffs,  fraudulently  received.'  See  also  Ayer  v.  Seymour,  5 
N.  Y.  S.  650.  A  complaint  which  alleges  that  plaintiffs  and  defendants  are 
stockholders  -in  a  corporation;  that  the  directors  are  the  "implements  and 
representatives "  of  defendants,  who  own  a  majority  of  the  stock;  and  that  the 
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doers  they  are  allowed  to  set  off  their  proportionate 
interest  in  the  amount  recovered  against  the  amount 
itself.  The  right  of  minority  stockholders  to  attack 
transactions  between  other  stockholders  and  the  cor- 
poration, as  fraudulent,  is  not  affected  by  the  fact  that 
they  are  completely  "  executed,"  where  such  transac- 
tions were  not  merely  beyond  the  powers  of  the  cor- 
poration, but  procured  by  the  fraud  of  defendants,  who 
controlled  it ;  nor  need  the  minority  stockholders  offer 
to  place  defendants  in  statu  quo.1 

§  594.  Intra  vires  acts  of  majority  will  not  be  restrained. 

— Where  the  preventive  relief  sought  is  not  against 
the  directors  but  against  the  majority,  the  contemplated 
acts  must  be  clearly  shown  to  be  unauthorized  by  the 
company's  charter  or  contrary  to  general  law.  It  is 
not  enough  merely  to  show  that  it  will  be  injudicious, 
as,  for  instance,  that  it  will  result  in  loss  or  involve 
the  corporation  in  expensive  and  vexatious  litigation. 
It  is  for  the  majority  and  not  the  individual  stockholders 
to  say  how  the  authorized  powers  shall  be  exercised 
and  in  what  authorized  enterprises  the  funds  shall  be 
invested.2 


directors  conveyed  to  defendants  land  of  the  corporation  at  one-tenth  of  its  real 
value,  in  fraud  of  the  other  stockholders, — states  facts  constituting  actual  fraud, 
and  is  sufficient  on  demurrer.  Woodroof  v.  Howes  (Gal.),  26  P.  111. 
The  bondholders  of  a  railroad  company  authorized  defendants,  as  trustees,  to 
.purchase  the  road  and  property  on  foreclosure,  and  to  organize  a  new  cor- 
poration, and  divide  the  stock  among  the  bondholders  proportionate  to  the 
number  of  their  bonds.  Defendants  formed  a  company,  with  a,  capital  of 
$2,000,000,  and  transferred  the  property  to  it,  but  only  required  $994,000  of  stock 
to  be  turned  over  for  distribution  to  the  bondholders,  leaving  the  balance  to  be 
disposed  of  at  the  directors'  discretion.  In  addition  to  the  stock,  defendants 
took  from  the  corporation  a  note  for  fSGj'SOO  to  repay  them  for  the  expenses  of  the 
reorganization.  .  It  was  held  that  the  failure  to  require  all  the  stock  to  be  turned 
over  for  distribution  among  the  bondholders  was  a  breach  of  the  trust  agree- 
ment, and  a  bondholder  is  entitled  to  enjoin  the  collection  of  the  note  until  the 
agreement  is  complied  with.     White  v.  Wood,  13  N".  Y.  S.  631. 

1  Woodroof  v.  Howes  (Cal.),  26  P.  111. 

2  In  Converse  v.  Hood,  149  Mass.  471;  21  N.  E.  S78,  the  act  sought  to  be  pre- 
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A  court  will  not,  at  the  suit  of  a  member  of  an  incor- 
porated society,  have  declared  null  and  void  a  by-law 
thereof,  although  by  means  of  such  by-law  he  is  injured 
in  his  business  relations  with  outside  parties.  Espe- 
cially will  any  relief  be  refused  where  it  appears  that 
the  injury  to  such  party  results  from  his  voluntary 
obedience  to  such  by-law.1 

§  595.  Demand  upon  corporation. — In  the  case  of  ac- 
tions between  members,  as  in  those  where  the  agents 
or  third  parties  are  complained  against,  it  must  be 
made  to  appear  to  the  court  that  the  corporation  is 
unable  or  unwilling,  in  the  hands  of  its  constituted 
government,  to  protect  the  complaining  member  ;  and 
here,  as  in  the  other  class  of  actions,  the  best  and 
only  evidence  of  such  unwillingness  or  inability  is  a 
demand  upon  the  managing  agents  or  of  such  facts  as 
show  a  demand  to  be  excusable  or  unnecessary.2 


-vented  was  the  undertaking  by  the  defendant  corporation  of  the  manufacture  of 
Tubber  boots  and  shoes.  The  action  was  brought  to  restrain  stockholders  from 
Toting  for  and  the  corporation  from  carrying  on  a  business  authorized  by  its 
charter,  on  the  ground  that  by  so  doing  it  would  infringe  the  rights  of  another 
corporation  and  expose  itself  to  litigation  therefor.  The  supreme  court  affirmed 
the  decision  of  the  court  below,  denying  the  prayer  of  the  bill.  See  also,  Mcintosh 
v.  Flint  &  P.  M.  R.  Co.,  32  F.  350;  St.  Croix  Lumber  Co.  v.  Mittlestadt,  43 
Minn.  91;  44  N.  W.  1079. 

1  Thomas  v.  Mus.  Mut.,  etc.,  Un.,  121  N.  Y.  45;  24  N.  E.  42. 

2  Dunphy  v.  Trav.  Newsp.  Ass'n,  146  Mass.  495;  16  N.  E.  426.  In  this  case 
it  was  alleged  in  a  complainant's  bill  that  the  directors  were  under  the  influence 
of  the  president;  that  they  had  abdicated  their  proper  functions  and  surren-  ■ 
dered  the  entire  control  of  the  affairs  of  the  corporation  to  him,  three  of  them 
not  being  bona  fide  stockholders,  but  having  been  made  such  by  the  voluntary 
transfer  of  stock  to  them  by  the  president  to  enable  them  to  act  as  such.  The" 
-court  held  that  it  was  unnecessary  under  these  circumstances  for  plaintiff  to 
show  demand  of  the  board  of  directors  to  commence  action  against  the  president 
before  bringing  suit.  See  also,  Rogers  v.  Lafayette  Agr.  Wks. ,  52  Ind.  296. 
The  same  view  was  taken  where  the  complaint  showed  such  a  state  of  affairs  as 
would  have  rendered  the  making  a  demand  but  an  idle  ceremony.  County  of 
Tazwell  v.  Farmers'  Loan  Trust  Co.,  12  Fed.  Rep.  752.  See  also  Board  of  Tip- 
pecanoe County  v.  Lafayette,  etc.,  R.  Co.,  50  Ind.  85;  Brower  v.  Boston 
Theatre  Co.,  104.  Mass.  378;  Kelsey  v.  Sargent,  40  Hun,  150;  Currier  v.  N.  Y., 

-etc.,  R.  R.  Co.,  35  Hun,  355.    A  denial  in  the  answer  of  any  trust  relation  with 
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§  596.  Title  to  office  will  not  be  tried. — A  court  of  equity 
will  not  entertain  jurisdiction  of  a  suit  the  purpose  of 
which  is  merely  to  test  the  legality  of  an  election  of 
directors  or  to  remove  an  officer  of  a  corporation  who 
is  in  actual  possession  ;  yet,  when  the  question  arises 
incidentally  and  collaterally  in  a  suit  rightfully  filed  for 
another  purpose,  the  court  will  decide  it ;  as  where  a 
new  board  of  directors  elected  with  a  view  to  effecting 
a  consolidation  with  another  corporation  attempt  to 
consummate  it  and  a  bill  is  filed  to  enjoin  them,  the 
<;ourt  may  and  will  inquire  into  the  legality  of  their 
•election.1 

§  597.  Inability  of  board  to  agree — A  clear  case  for  in- 
terposition of  a  court  of  equity  at  the  suit  of  a  share- 
holder is  where  by  reason  of  disagreements  among  the 
members  or  of  the  managing  body,  or  on  account  of 
-there  being  rival  bodies  both  claiming  titles  to  office, 
there  is  a  stoppage  of  the  corporate  business.  It  is  ac- 
cording to  the  terms  of  each  contract  of  membership 
that  the  business  of  the  company  in  which  he  has  in- 
vested his  capital  shall  be  continued  with  reasonable 
diligence  and  dispatch,  and  a  refusal  or  inability  of  his 
chosen  agents  to  prosecute  the  business  is  such  a  viola- 
tion of  that  contract  as  entitles  him  to  equitable  relief.2 

An  equity  of  a  similar  character  inures  to  the  benefit 


Tespect  to  the  subject  of  the  action  was  held  to  be  a  waiver  of  the  objection  that 
no  demand  had  been  made  previous  to  bringing  the  suit.  Parrott  v:  Byers,  40 
Cal.  614.  See  also  Brinkerhoff  v.  Bostwick,  88  N.  Y.  52;  Ramsay  v.  Gould,  57 
Barb.  398;  Fisher  v.  Andrews,  37  Hun,  176;  Doud  v.  Wis.,  etc.,  R.  Co.,  65 
Wis.  10S;  25  N.  W.  533;  Pond  v.  Vermont,  etc.,  R.  Co.,  12  Blatchf.  280;  Mus- 
sina v.  Goldthwaite,  34  Tex.  125. 

1  Nathan  v.  Thompkins,  82  Ala.  437;  2  So.  747.  See  also,  Johnson  v.  Jones, 
23  N.  J.  Eq.  216;  Perry  v.  Tuscaloosa  Cotton-Seed  Oil  Mill  Co.,  9  So.  217 
(April  30,  1891). 

2  Lehigh  Coal,  etc.,  Co.  v.  Cent.  R.  R.  Co.,  35  N.  J.  Eq.  349;  Pond  v.  Vermont 
Valley  R.  R.  Co.,  12  Blatchf.  280;  Featherstone  v.  Cooke,  L.  R.  16  Eq.  298. 
See,  however,  Einstein  v.  Rosenfeld,  38  N.  J.  Eq.  309. 
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of  the  shareholder,  when  the  directors  refuse  or  neglect 
to  call  a  meeting  for  an  election  of  officers,  or  on  other 
occasions  provided  by  law  or  the  constating  instruments. 
If  members  of  a  corporation  have  a  right  to  select  its 
officers  and  are  entitled  to  their  faithful  service  when 
employed,  with  equal  reason  should  it  be  said  that  they 
have  a  right  to  change  them  from  time  to  time,  or  at  any 
rate,  should  not  be  deprived  by  the  acts  or  negligence 
of  the  directors  of  an  opportunity  to  exercise  the  right. 
Whether  the  remedy  in  case  of  failure  to  call  a  meet- 
ing is  by  bill  in  equity  or  by  mandamus  depends  upon 
the  general  law  of  the  place  where  redress  is  sought 
and  the  charter.  Where  the  statutes  or  charter  ex- 
pressly impose  the  duty  of  calling  a  meeting  upon  the 
directors,  the  proper  remedy  is  by  mandamus.1 

§  598.  Discrimination  among  shareholders. — Any  advan- 
tage given  to  one  class  of  shareholders  in  a  corporation 
over  others  destroys  their  equality  and  takes  away  a 
right  which  originally  existed  in  it  and  materially  varies 
the  effect  of  each  and  every  outstanding  certificate  of 
stock. 

Each  certificate  represents  a  right  which  cannot  be 
divested  or  impaired  without  the  consent  of  the  owner 
unless  the  power  so  to  do  is  in  some  way  reserved.* 
Shares  of  stock  are  in  the  nature  of  choses  in  action,  and 
give  the  holder  a  fixed  right  in  the  division  of  the  prof- 
its and  earnings  of  a  company  so  long  as  it  exists,  and 
its  effects  when  it  is  dissolved.  That  right  is  as  invio- 
lable as  is  any  right  in  property,  and  can  no  more  be 
taken  away  or  lessened  against  the  will  of  the  owner 
than  can  any  other  right. 


1  Infra,  §  657,  et  seq. 

2  Mech.  B'k  v.  N".  T.  &  N.  H.  R.  E.  Co.,  13  ST.  T.  599, 627;  Campbell  v.  Am. 
Zylionte  Co.,  122  N".  T.  455;  25  N.  E.  853;  Kent  v.  Quicksilver  Min.  Co.,  78  N. 
Y.  159;  Bailey  v.  Champlain  M.  &  P.  Co.  (Wis.),  46  N.  W.  539;  Nickerson  v. 
English,  142  Mass.  267;  8  N.  E.  45. 
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Invidious  and  unfair  discriminations  may  be  made  in 
a  variety  of  ways.  Among  the  most  frequent  methods 
by  which  one  class  of  shareholders  are  favored  at  the 
expense  of  another  is  by  the  issue  of  shares  of  stock  to 
them  on  terms  which  give  them  an  advantage  in  the 
matter  of  dividends  over  another  class  without  the  lat- 
ter's  consent ;  or  in  giving  one  class  priority  in  the 
payment  of  dividends  contrary  to  the  terms  of  the 
original  contract  to  that  effect  to  which  the  entire  mem- 
bership became  parties.  Now  it  is  manifest  that  any 
action  of  a  corporation,  whether  in  the  hands  of  the 
majority  or  of  a  governing  board  which  takes  hold  of  the 
shares  of  its  capital  stock  already  sold  and  in  the  hands 
of  lawful  owners,  and  without  legal  authority  divides 
them  into  two  classes  whereby  one  is  given  prior  right 
to  the  receipt  of  a  fixed  sum  from  the  earnings  before 
the  other  may  have  any  receipt  therefrom  whatever,  is 
a  violation  of  the  contract  of  membership  into  which 
each  shareholder  has  entered  at  the  time  of  subscribing 
for  or  purchasing  shares.  In  cases  of  this  nature,  the 
remedy  is  by  bill  in  equity.  The  injured  shareholder 
could  not  sue  at  law,  for  there  his  contractual  "relation 
is  not  protected. 

Whatever  the  form  which  the  inequality  in  the  dis- 
tribution of  profits,1  in  a  new  issue  of  shares,2  or  assess- 
ments or  other  act,3  has  assumed  or  is  about  to  assume, 

1  Lulingv.  Atlantic  Mut.  Ins.  Co.,  45  Barb.  510;  Eyan  v.  Leavenworth,  etc., 
Ey.  Co.,  21  Kan.  366;  Harrison  v.  Mexican  Ey.  Co.,  L.  E.  19  Eq.  358.  But  see 
Jackson  v.  Newark  Plank  Eoad  Co.,  31  N\  J.  Law,  277. 

2  Dousman  v.  Wisconsin,  etc.,  Min.  Co.,  40  Wis.  418.  A  street-railway  com- 
pany, in  doubling  its  capital  stock,  issued  to  a  subscriber  additional  shares  equal 
in  amount  to  what  he  had  already  received  and  paid  for  by  39  acres  of  land.  A 
stockholder  brought  a  bill  to  cancel  the  additional  shares,  alleging  himself  to  be 
a  bona  fide  stockholder,  and  that  the  land  was  overvalued  fivefold,  with  the 
fraudulent  intent  to  issue  thereon  fictitious  stock  without  additional  considera- 
tion. It  was  held  that  the  bill  was  sufficient,  without  averring  that  plaintiff  was  a 
stockholder  at  the  time  of  the  transaction,  or  that  the  stock  devolved  upon  him 
Toy  operation  of  law.     Parson  v.  Joseph  (Ala.),  S  So.  788. 

Preston  v.  Grand  Collier  Dock  Co.,  11  Sim.  327;  Bailey  v.  Birkenhead,  etc., 


> 
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the  shareholder  may  proceed  in  equity  for  redress  of 
the  wrongs  done  and  for  prevention  of  those  threatened. 
An  injured  shareholder  in  such  case  would  be  entitled 
to  sue  either  in  the  form  of  a  shareholder's  bill  on 
behalf  of  himself  and  all  that  class  of  shareholders 
discriminated  against,  or  he  could  resort  to  his  indi- 
vidual right  of  action  in  equity  against  the  corporation 
for  a  refusal  of  its  agents  to  proceed  against  the  wrong- 
doers, or  for  a  specific  performance  of  his  contract  of 
membership. 

§  599.  Discriminations  in  collecting  subscriptions — Wa- 
tered stock. — Various  devices  have  been  resorted  to  by 
corporations  for  inflating  or  "  watering  "  their  capital 
and  raising  money  on  shares,  in  violation  of  statutes  and 
constitutional  provisions  declaring  that  certificates  shall 
only  be  issued  for  their  par  value  in  cash  or  property 
or  labor  at  its  actual  cash  value.  All  such  transactions 
are  ultra  vires,  and  will  be  restrained  on  application  of 
a  non-consenting  shareholder.  Whether  the  dissenting 
or  non-consenting  shareholder  is  entitled  to  have  the 
transaction  set  aside  after  consummation  presents  a 
more  serious  question,  depending  altogether  upon  the 
question  whether  there  has  been  actual  fraud,  and 
whether  the  purchaser  of  such  stock  has  participated 
therein.  If  there  has  been  such  a  gross  over-valuation 
of  the  property  or  services  accepted  in  payment  as  to 
raise  a  presumption  of  fraud,  it  would  seem  that  an 
action  would  lie  against  the  wrong-doers  to  have  the 


By.  Co.,  12  Beav.  433;  Macon,  etc.,  R.  C.  Co.  v.  Vaaon,  57  Ga.  314,  316,  317. 
The  complaint  in  an  action  to  recover  an  assessment  of  35  per  cent,  on  the  stock 
of  defendant  alleged  that,  at  a  certain  time  prior  to  such  assessment,  defendant 
had  paid  40  per  cent,  on  his  stock,  but  that  some  of  the  stockholders  had  paid 
but  2  per  cent.  It  was  held  that  though  the  assessment  was  made  by  a  court  of 
another  state  in  a  suit  before  it,  it  would  on  demurrer  he  deemed  to  have  been 
an  unequal  and  therefore  void  assessment.  Gt.  West.  Tel.  Co.  v.  Burnham 
(Wis.),  47  ST.  W.  373;  Bowen  v.  Kuehn,  Id.  374. 
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stock  returned  and  cancelled  upon  restoration  of  the 
property  or  its  value,  or  upon  payment  of  the  reason- 
able value  of  the  labor,  as  in  the  case  of  other  wrongs 
done  to  the  collective  corporate  interest.  But  it  has 
been  well  established  that  aside  from  the  right  of  cred- 
itors to  interfere  and  enforce  the  liability  of  the  holders 
of  such  stock  for  the  balance  as  unpaid  capital,  in 
certain  cases  such  transactions  will  be  allowed  to  stand 
both  for  and  against  the  corporation  ;  in  other  words, 
that  the  corporation  itself  is  estopped  to  deny  the 
validity  of  the  sale.  It  follows  that  since  the  corpora- 
tion is  itself  concluded,  the  shareholders  who  have  paid 
or  agreed  to  pay  full  value  for  their  shares  have  no 
remedy  as  representatives  of  the  collective  interest  in 
the  name  of  the  corporation.  Nothing  is  plainer,  how- 
ever, than  that  their  individual  interests  may  be  greatly 
injured  in  this  way  and  that  they  are  entitled  to 
redress.  Their  remedy  is  in  their  individual  names, 
any  one  or  more  having  a  right  may  bring  separate 
actions  against  the  corporation.,  and  the  holders  of  the 
stock  to  have  the  same  returned  and  cancelled.1  "Where 
the  fraud  consists  in  over-valuation  of  property  or 
labor,  the  judgment  will  be  the  same  as  in  case  of 
a  creditor's  bill ;  the  transaction  will  be  rescinded  or 
in  case  of  stock  being  issued  as  fully  paid  up  on  partial 
payment,  the  holders  thereof  will  be  held  liable  to  make 
full  payment.2 


1  In  Fosdick  v.  Sturgiss,  1  Biss.  255,  the  court  said  there  could  be  no  question 
of  the  availability  of  this  remedy.  See  also,  Gehman,  etc.,  R.  E.  Co.  v.  Kelly, 
77  111.  426;  Sturgis  v.  Stetson,  1  Biss.  246,  254. 

2  For  a  full  discussion  of  this  subject  from  the  creditor  standpoint,  see  infra, 
§  788.  Such  transactions  are  not  void  but  only  voidable.  It  has  been  so  held 
even  under  constitutional  provisions  that  stock  shall  not  be  issued  except  for 
money,  labor  done,  or  money  or  property  actually  received,  and  that  all  fictitious 
increase  of  stock  shall  be  void.  Such  provisions  are  held  to  have  the  effect  to 
render  the  stock  void  only  when  the  issue  is  entirely  fictitious.  In  Stein  v. 
Howard,  65  Cal.  616;  4  P.  662,  it  was  held  that  the  constitutional  prohibition 
does  not  prevent  the  issue  of  stock  at  less  than  its  par  value,  the  court  saying: 
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§  600.  Interest  bearing  stock.— A  corporation  some- 
times gives  a  preference  by  issuing  to  a  certain  class 
of  shareholders  ordinary  stock  containing  a  promise 
to  pay  interest  on  the  par  value  thereof.  Such  con- 
tract has  the  same  effect  to  the  extent  of  the  preference 
as  an  obligation  to  give  a  preference  in  the  matter  of 
dividends,  and  is  enforceable  in  like  manner.  The 
analogy  between  the  two  species  of  preference  holds 
throughout  and  attaches  to  all  the  internal  relations 
of  stockholders  to  the  corporation  and  to  each  other.1 
Railroad  companies  frequently  stipulate  to  pay  interest 


"Of  the  shares  proposed  to  be  issued  there  is  no  one  share  upon  which  a 
person  can  place  his  finger  and  say  '  that  share  is  or  will  be  feigned,  imaginary 
not  real,  counterfeit,  not  genuine. ' ' '  Accordingly  an  injunction  to  restrain  such 
an  issue  was  refused.  See  also  Pacific  Trust  Co.  v.  Dorsey,  72  Cal.  55;  Pac. 
Eep.  148;  Same  v.  Same,  12  Id.  49.  In  Newcastle  R.  R.  Co.  v.  Simpson,  21 
Fed.  Rep.  535,  involving  a  construction  of  a  similar  provision  in  the  Penn.  con- 
stitution, the  court  held  that  a  contract  giving  a  construction  company  $300,000 
of  stock  and  $300,000  of  bonds  for  property  worth  but  $180,000  will  be  set  aside 
although  $40,000  of  work  had  been  done.  In  Memphis,  etc.,  R.  R.  Co.  v.  Dow, 
120  U.  S.  287,  it  was  held  that  such  provision  did  not  invalidate  a  transaction 
upon  the  re-organization  of  a  company  after  foreclosure  on  its  property;  and  a 
purchase  of  the  property  by  a  committee  for  the  bondholders  whereby  they  took 
in  payment  for  such  property  the  bonds  and  stock  of  the  new  corporation  even 
though  the  stock  of  the  new  corporation  at  its  par  value  was  alone  equal  to  the 
value  of  the  property  involved.  But  a  stock  dividend  was  adjudged  illegal  under 
the  provision  of  a  constitution  which  prohibited  the  issue  of  stock  "  except  for 
money,  labor  done,  or  money  or  property  actually  received."  Fitzpatrick  v . 
Dispatch  Pub.  Co.,  83  Ala.  604;  2  Sou.  Rep.  727.  See  also  Reid's  App.  (Pa.), 
16  Atl.  Rep.  100;  Pittsburgh,  etc.,  R.  R.  Co.  App.  (Pa.),  4  Atl.  Rep.  385. 

1  The  interest  can  only  be  paid  from  profits.  Richardson  v.  Vermont,  etc., 
R.  R.  Co.,  44  Vt.  613;  Miller  v.  Pittsburgh,  etc.,  R.  R.  Co.,  40  Pa.  St.  237; 
Cunningham  v.  Same,  78  Mass.  411;  McLaughlin  v.  Detroit,  etc.,  R.  R.  Co.,  8 
Mich.  100;  City  of  Ohio  v.  Cleveland,  etc.,  R.  R.  Co.,  6  O.  St.  489;  Evansville, 
etc.,  R.  R.  Co.  v.  City  of  Evansville,  15  Ind.  395;  Rutland  R.  R.  Co.  v.  Thrall, 
35  Vt.  543;  Ohio  College  v.  Rosenthal,  45  O.  183;  12  N.  E.  Rep.  665.  In  the 
last  case  a  suit  by  a  stockholder  to  collect  interest  from  a  corporation  not  organ- 
ized for  profit,  though  it  owned  real  estate  and  had  existed  for  forty  years, 
failed.  Any  promise  to  pay  interest  except  from  profits  renders  the  promise 
void.  Painesville,  etc.,  R.  R.  Co.  v.  King,  17  O.  St.  534;  Pittsburgh,  etc.,  R, 
R.  Co.,  County  of  Alleghany,  63  Pa.  St.  126;  Luckhart  v.  Van  Alstine,  31 
Mich.  76;  Troy,  etc.,  R.  R.  Co.  v.'Tibbits,  18  Barb.  297;  McDougall  v.  Jersey, 
etc.,  Co.,  2  Hem.  &  M.  528.  See  Salisbury  v.  Metrop.,  etc.,  Ry.  Co.  (N.  S.),  38 
L.  J.  Ch.  249;  In  re  National,  etc.,  Co.,  10  L.  R.  Ch.  Div.  118;  Bardwell  v. 
Sheffield,  etc.,  Co.  L.  R.,  14  Eq,  Cas.  517. 
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upon  subscriptions  to  their  capital  stock  until  the  full 
amount  of  subscriptions  shall  have  been  paid  in,  or 
until  the  completion  of  the  road,  or  some  part  of  it. 
Such  arrangements  are  valid  and  enforceable.1  The 
only  effect  of  such  a  promise  is,  that  the  holders  of  the 
stock  have  a  preference  in  the  payment  of  dividends 
equal  to  the  fixed  rate  of  interest.  To  this  conclusion 
tend  all  the  decisions. 

§  601.  The  right  of  preferred  shareholders. —On  the  same 
principle  of  equal  benefit  and  protection  to  those  having 
equal  rights,  one  who  is  a  preferred  shareholder  by  the 
consent  of  the  other  members,  or  by  the  terms  of  the 
charter,  may  have  his  appropriate  remedy  in  equity  to 
-enforce  or  protect  his  rights- as  such  against  the  corpora- 
tion, the  directors  or  the  other  members.2  And  where  the 
directors  of  a  corporation  neglect  or  refuse  to  pay 
a  dividend  to  the  preferred  stockholders  when  the 
finances  of  the  corporation  justify  it,  and  the  stock- 
holders are  equitably  entitled  to  receive  it,  a  court  of 
equity  has  jurisdiction  of  a  bill  to  compel  payment 
thereof.3  The  relation  of  a  preferred  shareholder  and  his 
right  with  respect  to  dividends,  as  heretofore  defined, 


1  Milwaukee,  etc.,  R.  R.  Co.  v.  Field,  12  Wis.  340;  Racine  Co.  B'kv.  Amers, 
Id.  512;  Waterman  v.  Troy,  etc.,  R.  R.  Co.,  74  Mass.  433. 

2  Prouty  v.  Mich.  Southern,  etc.,  R.  R.  Co.,  1  Hun,  655;  Thompson  v.  Erie 
Ry.  Co.,  45  N.  T.  468;  Boardman  v.  Lake  Shore,  etc.,  Ry.  Co.,  84  N.  Y.  157, 180; 
Henry  v.  Gt.  North  Ry.  Co..  4K.  &  J.  1;  1  De  G.  &  J.;606;  Sturge  v.  Eastern 
Un.  Ry.  Co.,  7  De  G.  M.  &  G.  158;  Smith  v.  Cork,  etc.,  Ry.  Co.,  Ir.  Rep.  3  Eq. 
356;  Bailey  v.  Hannibal,  etc.,  R.  R.  Co.,  1  Dill.  174;  17  Wall.  96. 

s  Hazeltine  v.  Belfast,  etc.,  R.  Co.,  79  Me.  411;  10  A.  328.  In  Belfast, 
etc.,  R.  Co.  v.  Belfast,  77  Me.  445;  1  A.  362,  it  appeared  that  a  railroad  cor- 
poration whose  line  was  leased  at  a  specified  annual  rental  owed  a  floating  debt 
of  some  $100,000,  due  in  1885.  In  1882,  there  being  $10,863  in  the  treasury  of 
the  company,  the  preferred  stockholders  demanded  the  distribution  of  that  sum 
as  a  dividend.  It  was  held  that  they  were  not  entitled  to  it  of  right,  but  that 
good  policy  and  sound  judgment  required  its  application  to  this  debt,  and  a  court 
of  equity,  acting  under  the  same,  considerations  which  would  bind  directors  gov- 
erning for  the  best  interest  of  the  corporation,  would  order  it  to  be  so  applied.    , 

43 
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was  shown  not  to  constitute  his  claim  that  of  -debtor  to 
the  corporation.1 

No  right  in  the  corporation  to  issue  preferred  stock 
existed  at  common  law.  It  must  be  sought  for  in  the 
charter  or  statute  under  which  the  corporation  is  formed. 
But  when  so  given  to  the  corporation  and  exercised, 
it  vests  in  those  who  receive  the  preferred  stock  certain 
superior  rights  to  common  stockholders  which  will 
be  recognized  and  enforced  in  the  courts.2  Such  power 
was  once  held  to  be  included  in  the  power  to  borrow 
money  and  the  implied  right  to  authorize  it  for  that 
purpose  was  strongly  asserted.3    The  right  to  do   so 


1  Supra,  §  456. 

2  Button  v.  Scarborough,  etc.,  Co.,  4  De  G.  J.  <fc  S.  672;  Sturge  v.  Eastern,, 
etc.,  R.  R.  Co.,  7  De  G.  M.  &  G.  158;  Guinness  v.  Land  Corp.  of  Ireland,  L.  H. 
22  Ch.  Div.  349;  Moss  v.  Syers,  11  Week  Rep.  1046;  Melhado  v.  Hamilton,  28 
L.  T.  (N.  S.)  578;  Filden  v.  Lancashire,  etc.,  Ry.  Co.,  2  Dels.  &  Sm.  531. 

A  by-law  provided  that  "  dividends  on  the  preferred  stock  shall  first  be  made- 
semi-annually  from  the  net  earnings  of  said  road,  not  exceeding  6  per  centum 
per  annum;  after  which  dividend,  if  there  shall  remain  a  surplus,  a  dividend 
shall  be  made  upon  the  non-preferred  stock  up  to  a  like  per  cent,  per  annum; 
and  should  a  surplus  then  remain  of  net  earnings,  after  both  of  said  dividends,  in 
any  one  year,  the  same  shall  be  divided  pro  rata  on  all  the  stock."  It  was  held 
that  this  by-law  is  a  part  of  the  contract  between  the  company  and  its  subscribers' 
and  that  subscribers  for  preferred  stock  are  entitled-to  such  stock  according  to 
the  terms  therein  stated;  holding  also,  that  such  by-law  sufficiently  describes 
and  identifies  the  stock  on  which  dividends  are  to  be  paid.  Belfast,  etc.,  R.  Co. 
v.  Belfast,  77  Me.  445;  1  A.  362. 

Where  an  act  of  the  legislature  allowed  a  railroad  corporation,  whose  finances 
were  embarrassed  by  a  large  floating  debt  with  the  proceeds  of  second  mortgage 
bonds  to  be  thereafter  issued,  or  to  issue  preferred  stock  for  the  purpose,  and 
provided  that  the  holders  of  such  preferred  stock  should  receive  "  out  of  the  net 
earnings  "  of  the  company,  annually,  a  certain  per  cent,  on  said  stock,  arrearages 
for  any  year  to  be  paid  out  of  the  net  earnings  of  subsequent  years  before  paying 
anything  on  the  common  stock,  and  the  company  adopted  the  latter  method, 
and  issued  preferred  stock,  it  was  held,  that  dividends  on  the  preferred  stock 
were  payable  from  the  net  earnings  of  any  year  notwithstanding  an  existing  de- 
ficiency of  nearly  a  quarter  of  a  million  dollars,  and  not  withstanding  the  pro- 
vision of  the  general  statute  forbidding  any  corporation  to  declare  a  dividend 
while  its  capital  is  impaired,  said  deficiency  having  existed  prior  to  the  act  of  the 
legislature.     Cotting  v.  N.  T.  &  N.  E.  R.  Co.,  54  Conn.  156;  5  A.  851. 

3  Hazlehurst  v.  Savannah,  etc.,  R.  R.  Co.,  43  Ga.  13;  Harrison  v.  Mexican, 
etc.,  R.  R.  Co.,  19  L.  R.  Eq.  Cas.  358;  Rutland,  etc.,  R.  R.  Co.  v.  Thrall,  35- 
Vt.  536. 
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has  also  been  sustained  upon  the  ground  of  a  right 
to  raise  money  by  a  sale  of  stock.1  But  the  law  is  now 
established  in  accordance  with  the  view  here  expressed.2 
The  holders  of  common  stock  cannot  object  to  an 
amendment  to  the  charter  authorizing  an  issue  of  pre- 
ferred stock  where  it  is  also  provided  that  their  con- 
sent to  the  provision  enacted  shall  first  be  obtained, 
and  that  they  shall  be  given  the  privilege  of  taking  all 
the  preferred  stock.3 

§  602.  Action  to  prevent  wrongful  issue  of  preferred  stock. 

— The  abuse  of  the  power  when  given,  or  its  attempted 
exercise  when  not  given,  will  be  enjoined  at  the  suit  of 
a  dissenting  holder  of  common  stock  who  has  brought 
his  suit  for  the  purpose  within  a  reasonable  time.*  He 
need  not  delay  action  until  there  are  funds  to  make  a 
dividend.5  The  charter  or  amendment  must  be  consulted 
as  well  for  the  terms  upon  which  preferred  stock  may 
be  issued  as  for  the  power  to  issue  it.  The  legality  of 
the  contract  between  the  preferred  stockholder  and  the 
corporation  is  to  be  determined  by  comparing  it  with 


1  Chaffee  v.  Rutland,  etc.,  R.  R.  Co.,  55  Vt.  HO;  State  v.  Cheraw,  etc.,  R. 
R.  Co.,  16  S.  C  524. 

2  Kent  v.  Quicksilver  Min.  Co.,  78  N.  T.  159. 

3  City  of  Covington  v.  Bridge  Co.,  10  Bush.  69:  Re  The  South  Durham 
Brewery  Co.,  53  L.  T.  Rep.  (N.  S.)  928.  But  the  issue  of  preferred  stock  cannot 
be  created  by  a  by-law,  enacted  after  incorporation.  Hutton  v.  Scarborough,  - 
etc.,  Co.,  2  Dr.  &  Sm.  521 ;  Ashbury  v.  Wilson,  T.  R.  30  Ch.  D.  376.  Such  issue 
would  be  valid  under  a  by-law  however,  if  authorized  by  the  charter.  In  re 
South,  etc.,  Co.,  L.  R.  31  Ch.  D.  261.  And  under  a  power  to  increase  capital 
stock  "in  such  manner  and  with  and  subject  to  such  rules  and  regulations  and 
privileges  and  conditions  "  as  the  company  may  see  fit,  it  has  been  held  that  pre- 
ferred stock  may  be  issued.  Harrison  v.  Mex.  R.  R.  Co.,  L.  R.  19  Eq.  Cas.  358. 
Amendments  made  to  by-laws  of  corporations,  but  afterwards  repealed,  and 
agreements  afterwards  canceled,  will  not  be  considered  as  never  having  existed, 
but  will  be  regarded  as  admissions  or  expressions  of  policy  in  the  settlement  of 
disputes  between  preferred  and  common  stockholders  as  to  their  respective 
rights  to  dividends.  Belfast  &  M.  L.  R.  Co.  v.  City  of  Belfast,  77  Me.  445;  1 
A.  362. 

4  Guinn.  v.  Land  Corp.,  etc.,  L.  R.  22  Ch.  D.  349. 

6  Sturges  v.  Eastern,  etc.,  Ry.  Co.,  7  De  G.  M.  &  G.  158. 
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the  provisions  of  the  charter  or  statute  authorizing  it 
to  be  made,  as  well  as  by  reference  to  the  by-laws, 
resolutions  passed  at  corporate  meetings,  minutes  of 
the  same,  reports,  and  other  corporate  records.1 

§  603.  Actions  to  compel  payment  of  preferred  dividends. 

— The  rule  that  it  is  within  the  discretion  of  the  direc- 
tors to  declare  or  not  to  declare  dividends  does  not 
apply  to  preferred  stock.  A  court  of  equity  will  in- 
terfere and  compel  a  dividend  to  be  paid  to  preferred 
stockholders  where  there  are  surplus  earnings  not 
needed  for  payment  of  floating  debts,2  and  an  injunction 
will  be  granted  against  declaring  dividends  on  ordinary 
stock  to  the  prejudice  of  the  rights  of  the  preference 
shareholders,  and  against  paying  such  dividends  in  full, 
without  paying  in  full  the  dividends  called  for  by  the 
preferred  stock.3  The  preferred  shareholder  may  also 
sue  in  equity  to  obtain  his  pro  rata  share  of  dividends 
with  holders  of  common  stock  over  and  above  the 
preference.4 


1  Bailey  v.  Hannibal,  etc.,  K.  K.  Co.,  1  Dill.  174;  s.  c.  17  Wall.  96;  St.  John 
v.  Erie  Ry.  Co.,  22  Id.  136;  West  Chester  E.  R.  Co.  v.  Jackson,  77  Pa.  St.  321; 
Matthews  v.  Gt.  North.,  etc.,  Ry.  Co.,  28  L.  J.  Ch.  375;  Belfast,  etc.,  R.  R.  Co. 
v.  Belfast,  77  Me.  445;  1  A.  362.  See  also,  Boardman  v.  Lake  Shore,  etc.,  Ry- 
Co.,  84  N.  Y.  157;  Gordon  v.  Richmond,  etc.,  R.  R.  Co.,  78  Va.  501;  Stevens  v. 
South  Devon,  etc.,  R.  R.  Co.,  9  Hare,  313;  Corey  v.  Londonderry,  etc.,  R.  R. 
Co.,  29  Beav.  263;  Kent  v.  Quicksilver  Min.  Co.,  78  N.  T.  159.  After  preferred 
■stock  has  been  once  issued  it  is  beyond  the  power  of  the  corporation  to  limit  or 
diminish  the  right  of  the  holder  of  it  in  the  matter  of  preference.  Ashbury  v. 
Walton,  L.  R.  30  Ch.  D.  376;  Coats  v.  Nottingham,  30  Beav.  86;  West  Chester, 
■etc.,  R.  R.  Co.  v.  Jackson,  77  Pa.  St.  321. 

2  Boardman  v.  Lake  Shore,  etc.,  R.  R.  Co.,  84  N.  T.  157,  180,  181;  Henry  v. 
Gt.  North,  etc.,  Ry.  Co.,  4  Kay  &  J.  1. 

»  See  Sturges  v.  Eastern,  etc.,  Ry.  Co.,  7  De.  G.  M.  &  G.  158;  Smith  v. 
Cork,  etc.,  Ry.  Co.,  Ir.  Rep.  3  Eq.  356;  Bailey  v.  Hannibal,  etc.,  R.  R.  Co.,  I 
Dill.  174;  Prouty  v.  Mich.,  etc.,  R.  R.  Co.,  1  Hun,  655;  Thompson  v.  Erie,  etc., 
R.  R.  Co.,  45  N.  Y.  468;  Barnard  v.  Vt.,  etc.,  Co.,  89  Mass.  572. 

*  Williston  v.  Mich.,  etc.,  R.  R.  Co.,  95  Mass.  400.  But  in  West  Chester, 
etc.,  Co.  v.  Jackson,  77  Pa.  St.  321,  it  was  held  that  assumpsit  was  the  proper 
remedy  for  dividends  on  preferred  stock  which  by  the  contract  were  to  be  paid 
"  from  the  time  of  payment  for  stock."    It  was  considered  that  the  issue  of  the 
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It  was  held  by  the  United  States  supreme  court  that 
the  directors  might,  in  the  exercise  of  a  reasonable  dis- 
cretion, use  profits,  not  needed  to  pay  floating  indebted- 
ness, in  making  improvements  upon  the  corporate  prop- 
erty instead  of  paying  preferred  dividends.1  They 
undoubtedly  should  be  allowed  to  make  all  repairs  and 
improvements  which  become  necessary  for  the  preserva- 
tion and  continued  profitableness  of  the  undertaking. 
These  may  well  be  classed  among  operating  or  current 
expenses  ;  but  to  extend  the  principle  beyond  this 
would  be  to  openthedoorto  frauds  upon  preferred  stock- 
holders. It  would  be  an  easy  matter,  under  the  practi- 
cal application  of  such  a  principle,  to  reduce  preferred 
to  the  condition  of  common  stock,  and  deprive  the  hold- 
ers of  the  former  of  any  advantages  over  the  latter  with 
respect  to  dividends.  The  line  should  be  drawn  at  the 
payment  of  preferred  dividends  at  the  expense  of  credi- 
tors, and  crippling  the  corporate  enterprise.2  A  pre- 
ferred shareholder  in  one  of  two  corporations  which  are 
consolidated  may  prosecute  an  action  for  dividends 
against  the  consolidated  company.3    The  right  to  ex- 


stock  was  in  the  nature  of  a  mortgage,  and  the  case  did  not  involve  any  necessity 
for  enforcing  the  declaration  of  a  dividend.  Under  a  claim  by  the  common 
stockholders  in  a  re-organized  company,  that  the  preferred  stockholders  were  de- 
frauding them,  a  preliminary  injunction  was  refused  because  it  did  not  appear 
that  there  was  imminent  danger.  Mcintosh  v.  Flint,  etc.,  R.  R.  Co.,  32  Fed. 
Rep.  350.  See  generally  Thompson  v.  Erie  Ry.  Co.,  45  N.  Y.  468;  Chase  v. 
Vanderbilt,  37  N.  Y.  Super  Ct.  334;  s.  c.  62  K.  Y.  307;  Rutland,  etc.,  R.  R. 
Co.  v.  Thrall,  35  Vt.  536;  Richardson  v.  Vt.,  etc.,  R.  R.  Co.,  44  Vt.  613;  Bates 
■v.  Androscoggin,  etc.,  R.  R.  Co.,  49  Me.  491. 

1  N.  Y.,  etc.,  R.  R.  Co.  v.  Nicholls,  119  IT.  S.  296. 

2  See  Hazeltine  v.  Belfast,  etc.,  R.  R.  Co.,  79, Me.  411;  10  Atl.  Rep.  328; 
Chaffee  v.  Rutland,  etc.,  R.  R.  Co.,  55  Vt.  110.  A  payment  of  dividends  by  the 
issue  of  preferred  stock  is  irregular  and  invalid  for  the  reason  that  it  is  an  in- 
crease of  stock  which  does  not  add  its  par  value  to  the  capital.  Hoole  v.  Gt. 
West.  Ry.  Co.,  L.  R.  3  Ch.  262. 

3  Boardman  v.  Lake  Shore,  etc.,  R.  R.  Co.,  84  N.  Y.  157;  Chase  v.  Vander- 
bilt, 62  Id.  307.     See  Prouty  v.  Lake  Shore,  etc.,  R.  R.  Co.,  52  K  Y.  563. 
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change  common  for  preferred  stock  may  be  lost  by- 
laches.1 

§  604.  Collusive  agreements  to  escape  liability. — Grow- 
ing out  of  the  mutual  obligations  between  all  the  mem- 
bers to  share  equally  all  the  burdens  and  losses  as  well 
as  the  benefits  of  the  corporate  venture,  is  the  rule  that 
no  agreement  with  a  shareholder  or  a  class  of  share- 
holders, by  which  an  advantage  is  given  them  in  the 
matter  of  contributing  capital  not  equally  enjoyed  by 
all,  will  be  allowed  to  stand  as  against  the  other  mem- 
bers not  consenting  to  the  special  arrangement.  Such 
contracts  will  be  disregarded  and  set  aside  in  equity 
whenever  disclosed,  whether  made  with  the  managing 
agents  or  with  strangers  with  the  same  object.2 

To  the  relations  between  members  of  an  association 
applies  with  peculiar  fitness  the  maxim  that  "  equality 
is  equity; "  but  aside  from  equitable  considerations  the 
constitutional  inhibitions  against  the  impairment  of  the 
contract  each  member  makes  with  every  other  mem- 
ber coming  into  the  association  may  here  be  invoked. 


i  Holland  v.  Cheshire  Ry.  Co.,  151  Mass.  231;  24  N.  E.  206,  where  the  holder 
of  the  common  stock  had  delayed  presenting  it  for  exchange  for  thirty- three 
years. 

2  Chouteau  Ins.  Co.  v.  Flloyd,  74  Mo.  289.  No  such  collateral  secret  agree- 
ments between  part  of  a  number  of  subscribers  to  the  capital  stock  of  a  corpo- 
ration by  which  some  attempt  to  derive  an  advantage  over  others  will  be  allowed 
to  be  carried  into  effect  against  the  objection  of  the  others.  As  to  them  such 
agreement  will  be  held  fraudulent  and  invalid.  Jackman  v.  Mitchell,  13  Vesey, 
581;  Ex  parte  Sadler  and  Jackson,  15  Vesey,  52;  Leicester  v.  Rose,  4  East.  372; 
Coleman  v.  Waller,  3  Younge  &  Jer.  212;  White  Mt.  R.  Co.  v.  Eastman,  34 
N.  H.  124;  Miller  v.  Hanover  Junct.  R.,  87  Pa.  St.  95;  Robinson  v.  Pittsburgh 
&  Connellsville  R.,  32  Pa.  St.  334;  Melvin  v.  Lamar  Iron  Co.,  80  111.  446; 
Blodgett  v.  Morrill,  20  Vt.  509;  Conn.  Riv.  R.  Co.  v.  Bailey,  24  Vt.  465;  Hodge 
v.  Twitchell,  33  Minn.  389;  23  N.  547;  Sternburg  v.  Bowman,  103  Mass.  325; 
Pay  v.  Fay,  121  Mass.  561;  Oetty  v.  Devlin,  54  N.  Y.  403;  Meyer  v.  Blair,  109 
N.  Y.  600;  17  N".  E.  228.  But  a  contract  between  a  subscriber  to  the  stock  of  a 
proposed  incorporated  company  and  another  subscriber  to  the  same,  made  with- 
out the  knowledge  of  the  remaining  subscribers,  by  which  one  agrees  to  purchase 
the  stock  at  the  price  paid  for  it,  can  be  enforced  if  made  fairly  and  honestly 
and  if  untainted  with  actual  fraud.    Morgan  v.  Struthers,  131  U.  S.  246. 
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Each  member  subscribing  the  articles  of  association  has 
a  right  to  assume  that  each  other  person  whose  name 
appears  as  such  on  the  books  of  the  company  is  subject 
to  all  the  obligations  he  has  himself  assumed  and  to 
insist  that  such  obligations  shall  continue  until  released 
or  transferred  according  to  the  terms  of  subscription. 
Hence  all  secret  agreements  between  the  agents  of  the 
company  and  a  subscriber,  that  the  subscription  shall 
be  colorable  merely  and  not  binding  upon  the  subscriber, 
are  fraudulent  as  against  other  shareholders  and  credi- 
tors, and  all  such  subscriptions  are  enforceable  uncondi- 
tionally.1 

§  605.  Complicity  of  part  no  bar  to  others. — The  collat- 
eral equities  between  the  wrong-doers  and  the  non-par- 
ticipating shareholders  are  usually  adjusted  in  the  same 
suit.  But  even  if  that  should  prove  to  be  impracticable, 
it  is  clear  that  the  innocent  shareholders  ought  not  to  be 
made  to  suffer  loss  or  be  deprived  of  a  remedy  merely 
because  some  of  the  parties  may  be  put  to  the  incon- 
venience of  a  separate  action,  for  an  adjustment  of  their 
claims  against  the  fund  recovered  against  them.  In 
New  Sombrero  Phosphate  Co.  v.  Erlanger,2  it  was  con- 
tended by  the  defence  that  it  would  be  unfair  to  allow 
;  shareholders  who  had  suffered  no  damage  to  benefit  by 
a  recovery  in  the  name  of  the  corporation.  But  Sir 
George  Jessel,  M.  B.,  answering  for  the  court,  said: — 
"  If  the  argument  were  once  allowed  to  prevail,  it  would 
only  be  necessary  to  corrupt  a  single  shareholder  to 


1  Melvin  v.  Lamar  Ins.  Co.,  80  111.  446,  and  cases  cited  :  Minor  v.  Mech.  B'k, 
1  Pet.  65;  Mann  v.  Cooke,  20  Conn.  178;  Muller  v.  Hanover  Junct.,  etc.,  E.  K. 
Co.,  87  Pa.  St.  99;  White  Mts.  R.  R.  Co.  v.  Eastman,  34  N.  H.  124;  Conn., 
etc.,  R.  E.  Co.  v.  Bailey,  24  Vt.  475,  476;  Jewett  v.  Valley  Ey.  Co.,  34  O.  St. 
601;  Blodgett  v.  Morrill,  20  Vt.  509;  Pickering  v.  Templeton,  2  Mo.  App.  424; 
Bates  v.  Lewis,  3  Ohio  St.  459.     See  Davidson's   Case,  3  De  G.  &  Sm.  21; 

.  Supra,  § 

2  L.  R.  5  Ch.  D.  114. 
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prevent  the  company  from  ever  setting  the  contract 
aside.  It  may  be  said  you  give  to  the  shareholder  who 
was  a  party  to  the  fraud  a  profit,  because  he  will  take  it 
in  respect  of  his  shares,  and  since,  as  between  the  con- 
spirators there  is  no  contribution,  therefore  his  brother 
conspirators,  who  are  made  liable  for  the  fraud,  cannot 
make  him  repay  his  proportion.  But  the  doctrine  of 
this  court  has  never  been  to  hold  its  hand,  and  avoid 
justice  in  favor  of  the  innocent,  because  it  cannot 
apportion  the  punishment  fully  amongst  the  guilty." 
If,  however,  a  portion  of  the  members  have  acquiesced 
and  the  balance  subsequently,  do  so,  the  entire  cause  of 
complaint  is  gone.  The  corporation  would  itself  be 
bound  by  unanimous  sanction  of  wrong-doing  and 
barred  from  maintaining  an  action  thereon.1 

§  606.  A  case  properly  before  the  court  will  be  fully 
disposed  of. — Where  a  case  has  been  once  properly 
brought  before  the  court  by  a  shareholder  shown,  to  be 
entitled  to  temporary  relief,  jurisdiction  will  be  retained 
to  settle  all  disputes  connected  with  the  subject  matter 
in  the  suit,  whether  for  wrongs  past  or  in  presenti. 
Where  the  proper  parties  are  before  the  court  in  a 
proceeding  the  immediate  object  of  which  is  to  obtain 
an  injunction  to  which  the  plaintiff  is  found  to  be 
entitled,  the  court  will  not,  after  having  afforded  the 
immediate  relief  demanded,  turn  the  parties  out  of 
court  to  begin  new  actions  for  the  settlement  of  matters 
which  the  policy  of  preventing  multiplicity  of  suits 
forbids.  In  such  case  the  suit  should  proceed  to  a  fall 
accounting   between   the   parties  with  respect   to  all 


1  Fooks  v.  Southwestern  Ry.  Co.,  1  Si.  &  G.  142,  164;  Burt  v.  British  Assur. 
Ass'n,  4  De  G.  &  J.  158;  Samuel  v.  Holiday,  1  Woolw.  416;  Kent  v.  Quicksilver 
Min.  Co.,  78  N.  T.  159,  188;  Kitchen  v.  St.  L.,  etc.,  Ry.  Co.,  69  Mo.  224,  204; 
Watts'  App.,  78  Pa.  St.  370;  Peabody  v.  Flint,  6  Allen,  57;  Thompson  v. 
Lambert,  44  la.  239. 


§    607  ACTIONS   BETWEEN   MEMBERS.  681" 

matters  growing  out  of  the  particular  corporate  enter- 
prise. And  other  persons  and  corporations  may  be 
brought  in,  if  necessary,  to  the  complete  attainment  of 
justice,  and  they  can  properly  be  made  parties  to  the 
action  or  their  connection  with  the  parties  litigant,  and 
the  subject  matter  of  the  litigation  can  be  properly 
considered  in  the  same  action.1 

"Where  a  bill  is  brought  by  the  minority  stockholders 
of  a  corporation  to  prevent  an  asset  of  the  corporation 
from  being  appropriated  by  a  majority  stockholder 
to  his  own  use,  and  the  claim  is  sustained,  it  is  proper 
for  the  court,  at  the  further  request  of  such  petitioners, 
to  have  such  fund  distributed  under  its  supervision.2 

§  607.  Parties.— A  corporation  is  not  a  necessary  party 
to  actions  between  shareholders  which  concern  solely 


1  A  leading  case  on  this  subject  is  that  of  Russell  v.  Wakefield  Water  Wks. 
Co.,  L.  R.  20  Eq.  474,  481,  where  it  was  said : — "  When  you  have  got  the  second 
corporation  or  person  a  party  to  the  suit,  it  may  happen  that,  in  addition  to  the 
relief  that  you  are  entitled  to  as  regards  the  first,  you  are  entitled  to  as  regards 
the  second,  for  something  that  has  been  done  under  the  ultra  vires  agreement. 
Tou  may  be  entitled  to  have  money  paid  back  which  has  been  paid  under  the 
ultra  vires  agreement,  as  in  the  case  of  Salomons  v.  Laing,  12  Beav.  372,  and 
you  may  be  entitled  to  have  property  returned,  or  other  acts  done.  If  the 
detainer  or  holder  of  money  or  property,  that  is,  the  second  corporation  or  other 
person,  is  already  a  party,  and  a  necessary  party,  to  the  suit,  it  would  be  indeed 
a  lame  and  halting  conclusion  if  the  court  were  to  say  it  could  not  do  justice  to 
a  suit  framed  by  ordering  the  money  to  be  returned  or  the  property  restored. 
It  is  a  necessary  incident  to  the  first  part  of  the  relief  which  can  be  obtained  by 
individual  corporators,  and  that  has  always  been  the  practice  of  the  court. 
Therefore,  in  a  case  so  framed,  there  is  no  objection  to  a  suit  by  an  individual 
corporator  to  recover  from  another  corporator,  or  from  any  other  persons  being 
strangers  to  this  corporation,  the  money  or  property  so  improperly  obtained. 
But  this  is  not  the  only  case.  Any  other  case  in  which  the  claims  of  justice 
require  it  is  within  the  exception."  A  certificate  of  stock  "  transferable  only 
on  the  books  of  the  company,  on  the  endorsement  and  surrender  of  this  certi- 
ficate," having  been  issued  by  a  corporation  duly  authorized,  its  cancellation 
and  the  issue  of  a  new  certificate  cannot  be  decreed  by  a  court  which  does  not 
first  obtain  possession  and  control  of  the  certificate.  Joslyn  v.  St.  Paul  Distil- 
ling Co.,  44  Minn.  183;  46  N.  W.  337. 

-  Davis  v.  Gemmell  (Md.),  21  A.  712;  Gemmell  v.  Poe,  Id.;  Brydon  v.  Gem- 
niell,  Id. ;  North  Branch  Co.  v.  Same,  Id. 
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their  individual  interests.1  On  the  other  hand,  a  share- 
holder in  one  corporation  having  a  cause  of  action 
against  those  of  another,  growing  out  of  corporate 
interests  of  shareholders  in  the  latter,  should  proceed 
against  such  other  corporation  as  the  trustee  and 
holder  of  the  legal  title  of  such  interests. 

§  608.  Actions  for  contribution.— The  right  to  contribu- 
tion among  shareholders  for  indebtedness  of  the  cor- 
poration, paid  by  one  or  a  part,  is  one  of  equitable 
-cognizance  independent  of  statutory  provisions.  But 
various  provisions  on  the  subject  are  found  in  the  stat- 
utes of  most  of  the  states.  Sometimes  a  summary 
judgment  is  authorized  to  be  entered  in  the  same  action 
in  which  the  judgment  is  taken  against  the  shareholder 
•on  his  corporate  liability  ;  and  a  mutual  adjustment  of 
all  the  equities  between  the  shareholders  is  always 
proper  where  the  affairs  of  a  corporation  are  wound  up 
by  a  receiver  or  in  insolvency  proceedings.3  But  an 
action  will  generally  lie  where  no  such  provision  is 
made.4 


1  King  v.  Barnes,  109  N.  V.  267;  16  N.  E.  332,  where  the  action  was  as  to  the 
•ownership  of  certain  shares  of  stock.  Silver  Val.  Min.  Co.  v.  Baltimore,  etc., 
Co.,  99  N.  C.  445;  6  S.  E.  735. 

2  Silver  Val.  Min.  Co.  v.  Baltimore,  etc.,  Co.,  99  N.  C  445;  6  S.  E.  735. 
-  Infra,  §  996, 

4  Sayles  v.  Bates,  15  B.  I.  312;  5  A.  497,  holding  also  that  under  Pub.  Stat. 
K.  I.,  chap.  155,  sec.  26,  trustees  holding  stock  in  trust  are  liable  to  contribute 
from  the  trust  property  in  their  hands  to  the  payment  of  a  corporate  debt  for 
which  the  stockholders  are  jointly  and  severally  liable. 

A  bill  by  stockholders  who  have  been  compelled  as  such  to  pay  corporate 
debts  under  the  laws  of  the  state  where  they  are  domiciled,  and  under  which 
the  corporation  organized,  against  a  foreign  stockholder  for  contribution,  is  not 
multifarious,  for  though  the  claim  of  each  orator  is  distinct  from  that  of  the 
others,  the  grounds  of  the  suit  are  the  same.    Allen  v.  Fairbanks,  45  F.  445. 
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CHAPTER  XXIV. 

ACTIONS  BETWEEN  MEMBERS  AND  CORPORATE  AGENTS. 

§  609.  The  corporation  in  its  own  right. 

610.  Character  of  actions  explained. 

611.  The  remedy  in  equity. 

612.  Suit  by  shareholder  without  previous  demand  that  the  corporation 

shall  sue.  * 

613.  True  basis  of  jurisdiction. 

614.  Where  plaintiff  owns  shares  in  two  corporations. 

615.  Injunction  and  specific  performance,  cancellation,  etc. 

616.  Directors  may  be  enjoined.  , 

617.  Actions  to  set  aside  fraudulent  transactions  by  agents. 

618.  Where  the  adverse  character  is  representative. 

619.  An  officer  may  sue. 

620.  Test  of  agent's  liability. 

621.  Court  will  not  interfere  with  internal  management. 

622.  Motives  for  bringing  the  suit  generally  immaterial. 

623.  The  exercise  of  discretionary  powers  cannot  be  interfered  with. 

624.  Further  limitations  of  the  right. 

625.  Cases  in  which  there  should  be  no  delay. 

626.  Sale  of  essential  property  will  be  enjoined. 

627.  No  delay  where  remedy  would  be  thereby  lost. 

628.  The  right  to  defend  for  the  corporation. 

629.  When  election  will  be  set  aside. 

630.  Parties  defendant. 

631.  Equitable  owner  may  sue. 

632.  Summary  of  principles  governing  the  suit  of  shareholder. 

633.  Defences— Acquiescence  by  the  corporation. 

634.  Ratification  must  not  have  been  induced  by_  fraud. 

635.  Protection  from  anterior  acts  of  promoters. 

636.  Acquiescence  of  complaining  shareholder. 

637.  Not  barred  by  acquiescence  in  other  acts  of  wrong-doing. 

638.  The  immediate  plaintiff  must  not  be  personally  disqualified. 

639.  Amount  of  interest  immaterial. 

640.  The  rule  in  federal  courts. 

641.  The  character  of  the  tribunal  does  not  alter  that  of  the  action. 

642.  Practice— Trial. 

643.  Expense  of  suit. 

644.  Liability  for  inducing  subscriptions  through  false  publications. 

645.  Presumptions  in  case  of  false  publications. 

646.  Of  the  fraudulent  intent. 
•647.  Remedy  by  mandamus. 
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§  648.  The  remedy  in  cases  of  amotion. 

649.  Origin  of  the  remedy. 

650.  Jurisdiction  of  voluntary  associations  will  not  be  invaded. 

651.  Remedy  at  law  inadequate. 

652.  Mere  restriction  no  ground  for  interference. 

653.  To  compel  production  of  corporate  books  and  records. 

654.  To  compel  surrender  or  delivery. 

655.  Inspection  by  stockholders. 

656.  What  must  appear  to  authorize  the  writ. 

657.  Whether  definite  purpose  must  be  shown. 

658.  Discretion  of  the  court. 

659.  Does  not  generally  lie  to  compel  transfer  of  shares. 

§  609.    The   corporation   in  its   own  right.— There  is 

nothing  peculiar  in  the  relations,  rights  and  resulting 
remedies  between  a  corporation  in  the  hands  of  its 
harmonious  and  non- derelict  board  of  managers  and 
subordinate  agents  and  third  parties.  Having  defined 
and  fully  considered  these  in  another  place,1  it  remains 
only  to  be  said,  that  the  ordinary  remedies,  legal  and 
equitable,  are  available  as  in  the  case  of  other  principals 
and  agents.  It  is,  of  course,  impracticable  and  irrele- 
vant to  here  enter  into  a  discussion  of  the  principles  of 
remedial  justice  except  so  far  as  they  apply  to  the  cases 
growing  out  of  the  inability  or  refusal  of  the  constituted 
corporate  government  to  subserve  and  protect  constitu- 
ent corporate  interests. 

§  610.  Character  of  actions  explained.— The  difference 
between  an  action  by  members  against  the  corporation 
and  against  corporate  agents  is  not  very  clear  and 
requires  explanation.  There  is  great  similarity  and 
but  slight  difference.  Since  the  corporation*  is  gener- 
ally in  the  hands  of  the  wrong-doing  agents,  who  have 
power  to  prevent  the  bringing  of  the  action  by  the  cor- 
poration, it  must  be  brought  by  the  members,  joining 
the  corporation  as  a  nominal  defendant. 


1  Supra,,  Ch.  IX. 
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But  where  the  connection  of  the  defaulting  agent  has 
become  severed,  if  the  corporation  should  then  refuse* 
to  proceed,  a  member  would  still  have  a  right  of  action. 
The  corporation  would  necessarily  be  made  a  defend- 
ant ;  but  still  only  nominally  such.  In  this  respect 
the  action  differs  from  that  for  the  enforcement  of  a 
right  against  the  corporation,  as  a  real  party  defendant. 
In  the  latter  case  though  the  agents  were  necessary, 
they  would  be  only  nominal  parties  defendant. 

§  611.  The  remedy  in  equity.— A  corporation  cannot 
sue  in  equity  except  as  the  representative  of  the  stock- 
holders, and  if  they  are  without  equity,  they  cannot 
through  the  corporate  organization,  or  in  its  name, 
obtain  relief  either  for  their  individual  or  for  the  col- 
lective interest.1 

In  protecting  and  shielding  by  preventive  remedies 
against  contemplated  and  threatened  wrong,  and  by 
compulsory  accounting  by  corporate  agents  for  past 
wrongs  to  collective  rights  and  interests,  courts  of 
equity  find  the  most  frequent  occasion  for  the  exercise 
of  jurisdiction.  The  real  incentive  to,  and  jurisdic- 
tional fact  in,  resorting  to  a  court  of  equity  in  these 
cases  usually  is  the  private  interest  of  the  party  suing. 
True,  the  immediate  plaintiff  represents  not  only  his 
individual  interest,  but  he  represents  or  may  represent 
the  individual  interests  of  all  other  members  who  see 
fit  to  join  him.  Sometimes  it  has  been  said  that  he 
represents  the  aggregate  interest ;  but  this  view  is  erro- 
neous. In  a  court  of  equity  the  aggregate  membership 
interest  is  identified  with  that  of  the  corporate  entity. 
Yet  why  must  the  corporation  be  made  a  party  as  is 
uniformly  held  ?  Why  may  a  single  member  sue  all 
others  in  this  form  to  prevent  ultra  vires  acts  ?     Clearly, 


1  Arkansas  Riv.  L.  T.  &  Co.  v.  F.  L.  &  T.  Co.,  13  Col.  587;  22  P.  954. 
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because  the  interest  he  represents  is  an  individual  in- 
terest, or  an  aggregation  of  individual  interests,  which 
is  a  different  thing  from  the  unified  collective  interest. 
If  it  were  the  latter,  then  every  member  must  join  him 
to  give  him  a  standing  in  court. 

"When  the  proposition  that  the  plaintiff  represents  the 
corporation  is  advanced,- it  is  based  on  the  requirement 
that  he  must  show  the  corporation  is  unable  or  unwill- 
ing to  proceed  ;  and  -the  answer  is  that  in  this  form  of 
equitable  action  the  corporation  itself  does  not  repre- 
sent but  is  the  aggregate  body,  whose  duty  it  is  to  pro- 
tect individual  interests  and  whose  right  it  is  to  protect 
itself. 

§  612.  Suit  by  shareholder  without  previous  demand  that 
the  corporation  shall  sue.  — It  is  plain  that  while  the  cor- 
poration is  a  trustee  for  the  members,  it  is  only  techni- 
cally so.  Being  a  soulless  entity  without  will  or  con- 
science, it  can  never  act  or  exercise  a  discretion  except 
through  and  by  its  representatives. 

It  necessarily  follows  that  all  abuses  of  its  trust  or 
violations  of  the  rights  of  members  imply  a  dereliction 
of  duty  by  its  agents,  and  no  action  will  lie  by  a  share- 
holder in  a  representative  capacity  unless  there  has 
been  an  injury,  or  one  is  threatened  to  the  collective 
corporate  interest  by  and  through  the  negligence  or 
wrong  of  the  agents.  This  observation  will  apply  to 
actions  based  on  unwarranted  acts  of  a  majority  seeking 
to  benefit  themselves  at  the  expense  of  the  minority  or 
to  do  that  which  is  illegal,  oppressive,  fraudulent  or 
ultra  vires  ;  for  the  majority  acts  only  as  a  collective  or 
superior  agent  from  which  all  other  agents  of  a  corpora- 
tion derive  their  authority.  Therefore,  when  it  is  said, 
in  any  such  instance,  that  before  an  individual  share- 
holder may  sue  he  must  first  demand  that  suit  be 
brought  by  the  corporation  or  prove  its  refusal  to  sue, 
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it  is  only  meant  that  such  demand  shall  have  been  made 
upon  the  managing  agents  or  their  r3fusal  be  shown.1 

The  mere  refusal  of  the  agents  of  the  corporation  to 
bring  suit  will  not  authorize  a  shareholder  to  himself 
conduct  such  suit.  Their  refusal  must  appear  to  have 
been  wrongful,  and  to  have  been  made  by  a  majority  of 
the  board  of  directors  ;  the  refusal  of  the  president 
alone  is  not  sufficient.2 

And  where,  as  is  often  the  case,  such  managing  agents 
are  the  parties  whose  wrongful  conduct  or  default  con- 
stitutes the  cause  of  complaint,  it  is  apparent  that  a 
demand  upon  them  to  sue  themselves  would  be  absurd, 
and  might  defeat  the  object  of  the  suit.  When,  there- 
fore, the  complaint  shows  that  a  previous  demand  would, 
from  any  cause,  have  been  useless  or  unavailing,  it  is 
not  demurrable  on  the  ground  that  it  does  not  allege  a 
previous  demand  on  the  corporation  to  bring  the  suit.3 


1  M.,  etc.,  E.  Co.  v.  Wood,  88  Ala.  630;  7  So.  108. 

2  Wallace  v.  Lincoln  Sav.  B'k  (Tenn.),  15  S.  W.  448,  holding  also  that  where 
a  corporation  is  in  the  hands  of  a  trustee  in  insolvency,. and  he  declines  to  sue, 
deeming  himself  unauthorized,  a  shareholder  may  conduct  the  suit. 

3  Currier  v.  N.  V.,  etc.,  R.  E.  Co.,  85  Hun,  355;  Eobinson  v.  Smith,  3  Paige, 
222;  Peabody  v.  Flint,  6  Allen,  52;  Brewer  v.  Boston  Theatre  Co.,  104  Mass. 
378,  387;  City  of  Chicago  v.  Cameron,  120  111.  447;  11  N.  E.  899;  Mussina  v. 
Goldwaithe,  34  Tex.  125;  Nathan  v.  Tompkins,  82  Ala.  437;  2  So.  747;  Pond  v. 
Vt.  Val.  E.  R.  Co.,  12  Blatchf.  280;  Hardon  v.  Newton,  14  Blatchf.  376;  Esch- 
weiller  v.  Stowell  (Wis.),  47  N".  W.  361;  Hazard  v.  Durant,  11  R.  I.  195;  Salo- 
mons v.  Laing,  12  Beav.  377;  Heath  v.  Erie  Ey.  Co.,  8  Blatchf.  410;  Rogers  v. 
Lafayette  Agricultural  Wks.,  52Ind.  296;  Deaderickv.  Wilson,  8  Baxter  (Tenn.), 
108;  Moore  v.  Schoppert,  22  W.  Va.  282,  290.  A  demand  will  be  excused  where 
it  is  shown  that  the  corporation  is  under  the  control  of  the  defaulting  directors, 
such  demand  being  in  that  case  useless.  Moyle  v.  Landers,  78  Cal.  99;  20  P. 
241.  Where  one  corporation  acquires  a  majority  of  the  stock  of  a  rival  corpora- 
tion, and  a  bill  is  filed  by  a  stockholder  of  the  latter  company  to  enjoin  the  other 
company  from  voting  in  an  election  of  directors,  which  fails  to  allege  a  demand 
and  refusal  upon  the  part  of  the  directors  of  complainant's  company  to  bring 
the  suit  in  the  corporate  name,  such  failure  is  excused  if  the  directors  of  defend- 
ant company  had  constituted  a  majority  of  the  governing  board  of  complainant 
company.  Mack  v.  De  Bardelaben  C.  &  I.  Co.  (Ala.),  8  So.  150.  But  until  it 
is  shown  that  every  reasonable  effort  has  been  made  to  obtain  redress,  through 
the  regularly  constituted  agents  and  controlling  power  of  the  corporation,  or 
that  any  such  effort  would  be  useless,  a  shareholder  cannot  sue  in  his  own  name 
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But  in  order  to  entitle  a  stockholder  to  institute  and 
maintain  a  suit  in  equity  against  a  solvent  corpora- 
tion, to  redress  a  corporate  injury  committed  infra  vires 
in  the  full  exercise  of  its  franchises  and  in  carrying  on 
its  corporate  business,  it  must  appear  not  only  that  the 
directors  are  disabled  by  their  misconduct  to  sue,  or 
that  they  have  wrongfully  refused  to  do  so  upon  proper 
demand,  but,  when  the  matter  will  admit  of  the  neces- 
sary delay,  and  it  is  practicable  to  call  upon  the  stock- 
holders to  act,  this  must  also  be  done.1  So  if  all  the 
•directors  have  resigned  or  cannot  be  found,  a  previous 


alone,  nor  on  behalf  of  himself  and  other  stockholders.  Rathbone  v.  Gas  Co., 
-31  W.  Va.  798. 

1  Kathbone  v.  Gas.  Co.,  21  W.  Va.  798;  8  S.  E.  570;  Byers  v.  Rollins,  26  Am. 
^fc  Eng.  Cor.  Gas.  117,  n.;  Nathan  v.  Tompkins,  19  Am.  &  Eng.  Cor.  Cas..  336; 
Dunphy  v.  Trav.  Newsp.  Ass'n,  Id.  346;  Roth  well  v.  Robinson,  21  Id.  408,  n.,  to 
p.  409;  Lang  Syne  Min.  Co.  v.  Ross,  21  Id.  410;  Taylor  v.  Holmes,  21  Id.  419. 

Where  a  stockholder  of  an  insolvent  corporation  in  the  hands  of  a  receiver  de- 
sires to  sue  the  former  directors  for  a  loss  incurred  by  the  corporation  on  account 
•of  their  malfeasance,  it  is  not  enough  to  show  the  failure  or  refusal  of  the  receiver 
to  bring  the  action,  but  he  must,  as  the  representative  of  the  corporation,  be  made 
a  party  defendant  to  the  suit.  Porter  v.  Sabin,  35  Fed.  Rep.  475.  See  Ayer  v. 
.Seymour,  5N.  T.  Supp.  650,  where  injunction  was  granted  and  receiver  pendente 
lite  appointed  in  a  case  of  fraudulent  combination  and  deprivation  of  rights  of 
shareholder.  Davis  v.  Gemmell,  70  Md.  356;  demand  excused  because  officers 
themselves  guilty  of  the  wrong-doing.  Boyd  v.  Sims,  3  Pickle  (Tenn.),  771 ;  11 S. 
W.  948,  where  it  was  held  that  a  stockholder  could  not  without  a  demand  upon 
the  directors  and  their  refusal  sue  another  company  charged  with  wrongfully 
interfering  with  the  rights  of  their  company,  simply  because  a  majority  of  their 
directors  were  stockholders  to  a  larger  extent  in  the  defendant  company  than  in 
their  own,  and  a  minority  were  also  directors  in  the  defendant  company;  Alex- 
ander v.  Searcy,  81  Ga.  536;  8  S.  E.  630,  holding  that  the  minority  stockholders 
cannot  maintain  a  bill  to  prevent  a  foreclosure  of  a  mortgage  where  the  only 
ground  alleged  is  the  mismanagement  of  the  corporation  in  the  interest  of  the 
principal  bondholders  and  stockholders,  without  also  alleging  a  demand  upon 
and  refusal  by  the  directors,  and  no  excuse  for  not  so  doing  is  shown  except  that 
the  officials  were  in  collusion  with  the  persons  seeking  the  foreclosure;  East 
Rome  Town  Co.  v.  Brower,  80  Ga.  258,  where  it  was  held  that  the  complaint 
did  not  show  facts  sufficient  to  excuse  demand.  And  where  the  treasurer  held 
a  majority  of  the  stock,  that  was  held  not  to  excuse  a  demand  upon  the  directors 
to  bring  suit,  but  that  it  did  excuse  a  demand  upon  a  stockholder's  meeting. 
Dunphy  v.  Trav.  Newsp.  Ass'n,  146  Mass.  495;  16  N.  E.  426.  See  also  Roth- 
well  v.  Robinson,  39  Minn.  1 ;  38  N.  W.  772. 
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demand  is  impossible,  and  a  sufficient  reason  exists  for 
not  making  it.1 

§  613.  True  basis  of  jurisdiction — The  principle  on 
which  a  simple  shareholder  is  allowed  to  sue  in  equity- 
is,  that  there  is  no  legal  remedy  available,  and  that 
where  there  is  a  wrong  a  party  will  not  be  left  without 
a  remedy,  if  it  be  in  the  power  of  a  court  of  equity  to 
furnish  one.2  But  this  principle  cannot  be  invoked 
where  the  corporation  is  both  willing  and  able  to  pro- 
ceed ;  and  it  will  never  be  presumed  either  that  it  is 
unable  or  unwilling. 

The  primary  and  best  evidence  of  its  unwillingness  is 
proof  of  a  demand  upon  the  proper  agents  and' their  refu- 
sal. Evidence  of  the  existence  of  such  facts,  as  mentioned 
in  the  last  preceding  section,  is  but  an  excuse  for  the 
absence  of  the  demand," or  the  unwillingness  or  inability 
of  the  corporation  to  sue,  In  some  way,  it  must  be  made 
to  appear  that  the  proper  agents  or  officers  are  either 
unable  or  unwilling  to  bring  the  suit  on  behalf  of  the 
corporation.3    But  this  rule  has  been  held  not  to  apply 


i  Wilcox  v.  Bickel,  11  Neb.  154;  8  N.  436. 

2  Bill  v.  Western  Un.  Tel.  Co.,  16  Fed.  Rep.  14;  Hersey  v.  Veazie,  24  Me.  11; 
Toss  v.  Harbottle,  2  Hare,  495;  Re  London,  etc.,  Discount  Co.,  L.  R.  1  Eq.  277. 
A  stockholder  cannot  obtain  an  injunction  to  prevent  a  slander  upon  the  title 
-of  the  corporation  there  being  a  complete  legal  remedy  in  an  action  for  damages. 
Langdon  v.  Hillside  C.  &  I.  Co.,  41  F.  609.  See  also,  Thomas  v.  Mus.  Mut.  P. 
Un.,  121  N.  Y.  45;  24  N.  E.  24;  Rogers  v.  Phelps,  9  N.  Y.  S.  886;  56  Hun,  649. 

8  Hersey  v.  Veazie,  24  Me.  9;  Cogswell  v.  Bull,  39  Cal.  324;  Hodgson  v. 
Duluth  H.  &  D.  R.  Co.  (Minn.),  49  N.  W.  197  (Aug.,  1891);  Boyd  v.  Sims,  3 
Pickle  (Tenn.),  771;  11  S.  W.  948;  McMurray  v.  Northern  Ry.  Co.,  22  Grant, 
(U.  C),  Ch.  476;  Moore  v.  S.  V.  Min.  Co.,  104  N.  C.  534;  10  8.  E.  679;  Holton 
v.  New  Castle,  etc.,  R.  Co.  (Pa.),  20  A.  937;  Memphis  City  v.  Dean,  8  Wall.  73. 
To  the  same  effect  see  Greaves  v.  Gouge,  69  N.  Y.  154;  Morgan  v.  R.  R.  Co.,  1 
Woods,  15;  Newby  v.  Oregon,  etc.,  R.  Co.,  1  Sawy.  63;  Samuel  v.  Holladay,  1 
Woolw.  414;  Wilkie  v.  Rochester,  etc.,  Ry.  Co.,  12  Hun,  242;  Black  v.  Hug- 
gins,  2  Tenn.  Ch.  780;  Ware  v.  Bazemore,  58  Ga.  316;  Talbot  v.  Scripps,  31 
Mich.  268;  Lothrop  v.  Stedman,  42  Conn.  583;  Hawes  v.  Oakland,  104  U.  S. 
450,  460.  In  action  by  a  stockholder  against  a  railroad  corporation  and  its 
■directors,  the  bill  alleged  a  violation  of  agreements  between  the  corporation  and 
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where  a  remedy  is  sought,  not  for  the  corporation,  but 
for  the  shareholders  themselves,  though  it  is  difficult  to 
see  a  distinction  between  the  one  case  and  the  other.1 

"  If  the  facts,  as  alleged,  show  that  the  defendants 
charged  with  the  wrong-doing,  or  some  of  them,  consti- 
tute a  majority  of  the  directors  or  managing  body  at  the 
time  of  commencing  the  suit,  or  that  the  directors,  or  a 
majority  thereof,  are  still  under  the  control  of  the  wrong- 
doing defendants,  so  that  a  refusal  of  the  managing 
body,  if  requested  to  bring  a  suit  in  the  name  of  the 
corporation,  may  be  inferred  with  reasonable  certainty, 
then  an  action  by  a  stockholder  may  be  maintained 
without  alleging  or  proving  any  notice,  request,  demand 
or  express  refusal.  In  like  manner,  if  the  plaintiffs 
pleading  discloses  any  other  condition  of  fact  which 
renders  it  reasonably  certain  that  a  suit  by  the  corpora- 
tion would  be  impossible,  and  that  a  demand  therefor 
would  be  nugatory,  the  action  may  be  maintained  with- 
out averring  a  demand,  or  any  other  similar  proceeding 
on  the  part  of  the  stockholder  plaintiff."2 


others,  the  use  of  its  credit  for  unauthorized  purposes,  the  wasting  and  diver- 
sion of  its  assets  from  their  proper  purpose,  and  the  aiding  in  the  construction 
of  a  competitive  line.  It  was  averred  that  protests  were  made  against  such 
action,  but  it  was  not  alleged  that  they  were  made  by  or  on  behalf  of  complain- 
ant or  other  stockholder.  It  was  held  that  the  action  being  founded  on  rights 
which  the  corporation  might  properly  assert,  a  preliminary  injunction  would 
not  be  granted,  since  it  did  not  appear  what  particular  efforts  had  been  made  by 
complainant  to  secure  action  by  the  directors  in  respect  to  the  matters  com- 
plained of,  nor  the  causes  for  his  failure  to  obtain  relief  from  them.  Weiden- 
feld  v.  Alleghany  &  K.  R.  Co.,  47  P.  11  (Oct.,  1891). 

1  Barry  v.  Plate-Glass  Co.,  40  P.  412;  Myers  v.  Scott,  7  N.  V.  S.  753;  50  Hun,. 
60S. 

2  Pomeroy's  Equity  Jurisprudence,  sec.  1075,  and  cases  cited  in  note.  See 
also,  Averill  v.  Barber,  6  N.  Y.  S.  255;  53 Hun,  636;  Ashton  v.  Dashaway  Ass'n, 
84  Cal.  61;  22  P.  660;  23  P.  1091;  Ives  v.  Smith,  8  N.  T.  S.  46;  55  Hun,  606. 
The  principle  governing  in  such  cases  has  been  thus  clearly  expressed : — "An 
application  by  plaintiff  to  them  (the  agents)  to  prosecute  the  wrong  would  be  an 
application  to  bring  suit  against  themselves  in  the  name  of  the  corporation. 
So  absurd  a  requirement  cannot  be  imposed  on  plaintiff  as  a  condition  of  afford- 
ing relief  for  so  clear  a  wrong."  Rothwell  v.  Itobinson,  39  Minn.  1;  38  N.  W. 
772,  per  Gilfiiaan,  Oh.  J.    See  also,  Mussina  v.  Goldwaithe,  34  Tex.  125; 
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§  614.  Where  plaintiff  owns  shares  in  two  corporations.— 

This  principle  has  an  important  application  where  the 
same  persons  are  stockholders  in  two  separate  and  dis- 
tinct corporations .  Stockholders  of  one  cannot  maintain 
a  suit  against  the  other  for  an  alleged  injury  to  their  own 
company  unless  the  latter  has  been  asked  to  sue  and 
refused  or  failed  to  do  so.  If  this  were  not  the  rule 
corporation  A  might  be  sued  by  any  or  every  stock- 
holder of  corporation  B,  who  considered  that  the 
latter  was  aggrieved  by  the  acts  of  the  former.1 

§  615.  Injunction  and  specific  performance.— Cancellation, 
etc. — An  injunction  will  always  be  granted  at  the  suit 
of  members  or  shareholders  of  a  corporation,  to  restrain 
its  officers  and  agents  from  doing  ultra  vires  or  illegal 
acts  whereby  an  injury  is  threatened  to  their  interest 
in  the  corporate  enterprise,  no  matter  in  what  the 
unwarranted  attempt  consists.  But  a  clear  excess  of 
corporate  power  must  be  shown,  and  an  attempt  to  carry 
out  an  enterprise  foreign  to  the  purposes  for  which  the 
corporation  was  formed,  and  which  if  consummated 


March  v.  Eastern  E.  E.  Co.,  40  N.  H.  548.  "Where  the  corporate  affairs  are 
mismanaged  by  a  majority  of  the  directors  conspiring  together,  a  stockholder 
need  not  demand  that  the  directors  bring  suit  against  the  conspirators  before 
suing  therefor  in  his  own  name."  Wayne  Pike  Co.  v.  Hammons  (Ind.),  27  N. 
E.  4S7. 

1  Boyd  v.  Sims,  26  Am.  &  Eng.  Cor.  Cas.  109;  3  Pickle,  771;  11  S.  W.  94S; 
Botts  v.  S.  &  B.  C  Tp.  Co.  (Ky.),  10  S.  W.  134.  See  also,  Huntington  v.  Pal- 
mer, 104  IT.  S.  482;  Memphis,  etc.,  Gas  Co.  v.  Williamson,  9  Heisk.  (Tenn.) 
314,  338.  The  stockholders  of  a  corporation  sued  the  officers  of  the  company, 
the  company  itself,  and  another  company,  with  which  it  had  been  consolidated 
by  the  officers,  praying  for  the  appointment  of  a  receiver,  and  a  recovery  in  their 
own  behalf  as  stockholders.  The  petition  alleged  the  misappropriation  of  the 
corporate  funds  by  the  president  and  directors,  and  the  fraudulent  transfer  of 
the  stock  and  property  to  another  corporation,  and  that  one  of  plaintiffs  de- 
manded of  the  president  and  officers  that  the  property  be  restored  to  the  corpo- 
ration, and  the  business  of  the  company  be  placed  on  its  former  footing.  Held, 
that  it  sufficiently  showed  that  plaiptiffs  made  a  proper  effort  to  obtain  redress 
within  the  corporation  before  bringing  the  suit.  Becker  v.  Directors  of  Gulf 
City  St.  Ey.  &  Eeal-Estate  Co.  (Tex.),  15  S.  W.  1094. 
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will  affect  prejudicially  a  substantial  right  of  the  share- 
holder as  such.1 

If  the  circumstances  will  justify  a  court  in  holding 
an  ultra  vires  contract  valid,  for  any  purpose,  the 
specific  performance  thereof  will  be  decreed  as  in  other 
cases  where  the  party  seeking  it  has  no  other  adequate 
remedy.2  And  where  it  would  have  interfered  at  the 
suit  of  a  stockholder  to  prevent  the  unlawful  or  fraud- 
ulent act,  before  its  consummation,  it  will,  upon  his  ap- 
plication, afterwards  interpose  and,  if  it  will  not  work 
injury  to  innocent  third  parties,  cancel  bonds,  set  aside 
conveyances,  and,  in  short,  give  whatever  relief  its 
jurisdiction  and  powers  warrant.3 

§  616o  Directors  may  be  enjoined.— It  follows  that  if  the 
directors  issue  shares  of  any  description  not  authorized 
by  the  constating  instruments,  or  declare  falsely  that 
shares  are  fully  paid  up,  such  shares  may  be  repudi- 
ated by  the  company  while  in  the  hands  of  the  party  to 
whom  issued  in  the  first  instance.  But  certificates  of 
stock  have,  to  a  certain  extent,  a  negotiable  character; 
and  a  bona  fide  purchaser  of  such  certificate  would  have 
a  right  to  hold  the  corporation  bound  by  the  statements 
therein,  as  in  the  case  of  commercial  paper,  without 
being  affected  by  its  false  and  fraudulent  character  as 
between  the  original  parties.  This  being  the  case,  and 
the  corporation  being  threatened  with  irreparable  injury, 
would  have  the  right  to  an  injunction  restraining  its 
transfer,  and  also  to  have  it  delivered  up  for  can- 
cellation. A  shareholder  under  these  circumstances 
co  aid  sue  for  the  protection  of  his  equitable  rights  as 
in  other  cases  if  the  corporation  were  unable  to  protect 
him.4 


1  Infra,  §623. 

2  Infra,  §  766. 

3  City  of  Chicago  v.  Cameron,  120  111.  447;  11  N.  E.  899. 

«  Supra,  §  580. 
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His  right  to  protect  his  interests,  by  suing  either  in 
a  representative  or  individual  character,  would  extend 
to  all  cases  of  unauthorized  issues  of  stock  subject  to 
the  conditions  and  qualifications  which  would  affect  him 
in  other  cases  of  abuse  of  trust  and  dereliction  of  duty 
by  corporate  agents.1  And  though  the  act  may  be  an 
over-issue  of  stock  amounting  to  an  attempt  to  increase 
the  capital  stock,  in  violation  of  a  statutory  prohibition, 
if  it  is  unanimously  ratified  or  authorized  by  the  share- 
holders, neither  any  of  the  then  existing  or  subsequent 
owners  of  the  stock  can  maintain  any  action  on  account 
of  it.2 

§  617.  Actions  to  set  aside  fraudulent  transactions  by 
agents. — Conveyances  by  which  directors  seek  to  obtain 
a  common  law  -preference  over  the  other  creditors  are 
acts  which  will  be  viewed  with  jealousy  and  set  aside 
upon  slight  grounds.3  But  an  action  by  a  mere  creditor 
will  not  lie  against  a  director  for  misfeasance  or  fraud  in 


1  Schenck  v.  Andrews,  57  N.  Y.  150,  per  Reynolds,  C. ;  Burrall  v.  Bush- 
wick  R.  K.  Co.,  75  N.  T.  16,  per  Folger,  J.;  Williams  v.  West.  Un.  Tel.  Co., 
93  N.  T.  162,  189;  per  Eabl,  J. ;  Sturges  v.  Stetson,  1  Biss.  246.  Where  a  cor- 
poration adopted  a  resolution  to  issue  $50,000  of  stock  and  $60,000  of  bonds  to 
raise  money  for  the  purchase  of  property  of  one  of  its  trustees  worth  $ 05,000 
while  the  stock  was  above  par  in  the  market,  an  injunction  was  issued  to  restrain 
the  carrying  out  of  the  resolution,  although  a  majority  of  the  stockholders  had 
consented  to  the  arrangement.  Gamble  v.  Queens  County  Water  Co.,  52  Hun, 
166;  5  K  Y.  S.  124. 

The  purchase  by  the  president  and  directors  of  a  turnpike  company  of  a  new 
turnpike  road,  the  stock  of  which  has  no  market  value,  paying  for  it  in  the  stock 
of  their  own  company,  which  is  very  valuable,  can  only  have  the  effect  to  lessen 
the  dividends,  and  is  ultra  vires,  even  though  sanctioned  by  legislative  enact- 
ment, if  the  rights  of  stockholders  are  not  protected;  and,  at  the  instance  of  an 
objecting  stockholder,  such  purchase  will  be  enjoined.  Shaw  v.  Campbell 
Tump.  Co.'  (Ky.),  5  S.  W.  245. 

2  Union  Pac.  R.  R.  Co.  v.  Credit  Mobilier,  135  Mass.  367;  Scoville  v.  Thayer, 
105  IT.  S.  143,  153;  Parsons  v.  Hayes,  14  Abb.  N.  C.  419;  S.  C.  50  K  Y.  Sup. 
Ct.,  29;  Langdon  v.  Fogg,  18  Fed.  Rep.  5.  To  the  same  effect,  see  Re  Ambrose 
Lake,  etc.,  Mining  Co.,  L.  R.  14  Ch.  D.  390;  Re  Gold  Co.  L.  R.  11  Ch.  D.  701. 
But  see  Re  British,  etc.,  Box  Co.,  L.  R.  17  Ch.  L.  467. 

»  Twin  Lick  Oil  Co.  v.  Marbury,  91  U.  S.  587;  Hallam  v.  Indianola  Hotel 
Co.,  56  la.  178;  9  N.  111. 
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the  management  of  the  corporate  fund  before  insol- 
vency.1 

The  date  when  a  tort  or  injury  was  committed  and 
not  tharb  of  the  judgment  for  the  cause  of  action  arising 
thereon  determines  the  status  of  the  injured  party  as  a 
creditor  in  such  case.2 

§  618.    Where  the  adverse  character  is  representative.— 

There  is  a  distinction  between  transactions  in  which 
directors  engage  with  themselves  in  their  individual 
capacities,  with  respect  to  corporate  property,  and  such 

i  Zinnv.  Mendel,  8  W.  Va.  580;  Branch  v.  Roberts,  50  Barb.  435;  French 
Bank  Case,  53  Cal.  495.  Where  an  action  was  brought  against  a  corporation  for 
injuries  resulting  from  the  negligence  of  the  corporation,  and  pending  the  action 
the  corporation,  then  insolvent,  mortgaged  its  property  to  its  directors  for  money 
advanced,  and  the  plaintiff  in  the  action  levied  his  execution  after  judgment  upon 
the  mortgaged  property,  it  was  held  that  he  was  entitled  to  have  the  mortgage  de- 
clared void  as  against  himself.  Olney  v.  Conn.  Land.  Co.  (R.  I.),  5  L.  E.  An.  361. 

2  Miller  v.  Dayton,  47  la.  312;  Evans  v.  Lewis,  30  Ohio  St.  11;  Ford  v. 
Johnson,  7  Hun,  563.  In  Olney  v.  Conn.  Land  Co.,  supra,  the  court,  per 
Stiness,  J.,  said:—"  The  vital  question  is  whether  a  director  of  an  insolvent  cor- 
poration is  to  be  regarded  as  a  trustee  for  its  creditors.  If  he  is  so,  the  duty 
of  a  trustee  to  a.  cestui  que  trust  is  plain.  For  a  trustee  to  collect  his  own 
debt  to  the  detriment  of  his  cestui  que  trustent  is  a  clear  breach  of  fidelity.  .  .  . 
They  do  not  have  in  themselves  the  title  to  property  which  they  hold  for  the 
benefit  of  others;  and  certainly  as  to  creditors  they  are  under  no  express  trust. 
.  .  .  While  the  decisions  in  regard  to  this  relation  are  not  harmonious  it  has 
been  generally  agreed  that  directors  are  trustees'  for  the  stockholders.  This 
being  established,  we  think  it  follows  naturally  that  when  the  corporation 
becomes  insolvent  and  the  stockholders  have  no  longer  a  substantial  interest  in 
the  property,  the  corporation  directors  should  be  regarded  as  trustees  of  the 
creditors  to  whom  the  property  of  the  corporation  must  go." 

In  a  case  where  the  renewal  of  two  notes  was  ordered  in  the  same  resolution, 
in  Only  one  of  which  a  director  voting  for  the  resolution  was  interested,  it  was 
held  that  the  validity  of  the  other  was  affected  by  such  interest,  and  that  the  vote 
of  such  director  being  necessary  to  constitute  a  majority  of  those  voting  for  the 
resolution  the  note  of  the  other  party  could  not  be  recovered  against  the  cor- 
poration. Smith  v.  L.  A.  Immigration  Ac.  Ass'n,  7S  Cal.  289;  20  P.  677.  A 
sale  by  several  directors  of  a  railroad  corporation  of  its  property  to  one  who  has 
been  a  director,  but  resigns  in  order  to  make  the  purchase,  is  voidable  onlyi 
and  not  void  per  se.  Town  of  Searcy  v.  Tarnell,  47  Ark.  209;  1 S.  W.  319.  But 
it  was  otherwise  where  four  persons  who  were  common  directors  in  two  different 
railroad  corporations  became  the  assignees  of  a  construction  contract,  made  by 
one  of  the  companies,  by  which  they  became  entitled  to  receive  its  stocks  and 
bonds  and  by  which  they  made  a  large  profit.  Barr  v.  N.  Y.  L.  E.  &  W.  R.  Co., 
52  Hun,  555;  5  N.  T.  S.  623. 
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as  involve  only  a  representative  character  which  they 
have  lawfully  assumed.  The  latter  class  are  neither 
void  nor  voidable  unless  actually  fraudulent  or  some 
advantage  is  taken  of  the  situation  and  relation.1 

§  619.  An  officer  may  sue.— A  director  or  other  officer 
may  maintain  an  action  for  an  accounting  and  an  in- 
junction in  the  name  of  the  corporation  without  the 
authority  of  the  board  of  trustees,  or  against  its  express 
direction  to  a  similar  effect  as  other  stockholders.2 

§  620.  Test  of  agents  liability.— In  the  management  of 
the  corporation's  affairs,  directors  are  only  bound  to 
keep  within  the  limits  of  the  powers  conferred  upon 
them,  and  to  exercise  reasonable  diligence,  good  faith 
and  honesty.3  A  mere  error  of  judgment  will  not 
subject  a  director  to  personal  liability  therefor.4 

1  Where  the  directors  of  a  corporation  sold  its  property  to  another  corporation, 
•of  which  they  were  also  directors,  for  the  purpose  of  paying  its  debts,  and  the 
corporation  whose  property  was  sold  realized  more  than  it  was  worth,  it  was 
lield  that  after  the  selling  corporation  had  received  the  full  benefit  of  the  trans- 
action, its  stockholders  could  not  complain.  Manfrs.'  Sav.  B'k  v.  O'Reilly,  97 
Mo.  38;  10  S.  W.  865;  Kitchen  v.  St.  L.  K.  C,  etc.,  R.  Co.,  69  Mo.  224. 

2  So  held  in  a  case  where  a  majority  of  the  directors  were  shown  to  have 
wrongfully  converted  corporate  funds  and  threatened  to  convert  others,  and  where 
the  neglect  of  the  board  to  sue  and  its  resolution  to  discontinue  the  suit  already 
brought  were  simply  acts  in  furtherance  of  an  unlawful  design.  Recamier  Mfg. 
Co.  v.  Seymour,  24  N.  Y.  St.  R.  54;  5  N.  Y.  Supp.  648. 

a  Hodges  v.  N.  E.  Screw  Co.,  1  R.  I.  312;  Gilbert's  Case,  Law  R.  Ch.  559. 
The  president  and  directors  of  a  turnpike  company  authorized  by  statute  to  re- 
move any  of  its  gates  as  they  may  deem  right,  and  for  the  interest  of  the  road, 
cannot,  as  long  as  they  act  in  good  faith,  be  restrained  from  the  exercise  of  the 
power,  and  the  sale  of  the  abandoned  toll-houses,  at  the  suit  of  the  stockholders. 
Bardstown  &  G.  R.  Turnpk.  Co.  v.  Rodman  (Ky.),  13  S.  W.  917.  In  a  suit  by 
a  stockholder  against  the  officers  and  directors  of  a  corporation,  for  an  account- 
ing, the  bill  is  demurrable  if  it  merely  alleges ,  that  fees  were  paid  to  attorneys 
who  were  employed,  not  in  good  faith,  but  merely  for  the  purpose  of  resisting 
complainant's  efforts  to  redress  the  wrongs  committed  against  her  by  defendants, 
but  does  not  set  forth  facts  to  show  the  mala  fides.  Perry  v.  Tuscaloosa  Cot- 
ton Seed  Oil  Mill  Co.,  9  So.  217.  (April  30,  1891.)  Before  the  directors  of  a 
bank  can  be  held  liable,  in  case  of  almost  total  inattention  to  its  management, 
for  losses  from  loans  made  by  the  cashier  without  their  knowledge  or  consent,  it 
must  be  shown  that  the  cashier  did  not  exercise  reasonable  skill,  diligence,  and 
prudence  in  making  the  loans.  Wallace  v.  Lincoln  Sav.  Bank  (Tenn.),  15  S. 
W.  448. 

4  Sperling's  App.,  71  Pa.  St.  11;  Smith  v.  Prattville  Mfg.  Co.,  29  Ala.  503, 
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But  he  is  responsible  to  stockholders  for  all  losses 
resulting  from  gross  neglect,  fraud,  embezzlement,  wil- 
ful misconduct,  and  breaches  of  trust.1  They  are  not 
liable  for  mistakes  of  judgment  when  they  have  acted 
honestly  and  with  due  diligence  within  the  scope  of 
the  powers  and  discretion  confided  to  them.2 

But  a  director  is  liable  to  the  injured  party  for  dam- 
ages resulting  from  his  assent  to  the  payment  of  a 
dividend  amounting  to  more  than  the  profits,  inde- 
pendent of  statutes.3 

§  621.  Court  will  not  interfere  with  internal  manage- 
ment.—The  jurisdiction  of  the  court  in  no  case  will 
extend  to  interference  with  the  legitimate  internal 
management  of  the  corporation.4     The  court  will  not 


supra,  §  429.  In  an  action  by  a  stockholder  to  restrain  the  corporation  from  consoli- 
dating with  another  corporation,  brought  on  the  ground  that  the  proposed  con- 
solidation is  unlawful,  and  that  defendant's  property  will  be  confused  with  other 
property,  causing  loss  and  confusion,  an  injunction  pendente  Zite  will  be  granted. 
Young  v.  Kondout  &  K.  Gas-Light  Co.,  15  N.  Y.  S.  443. 

1  Shattuck  v.  Oakland,  S.  &  E.  Co.,  58  Cal.  550.  See  Marshall  v.  Fleece,  etc., 
Co.,  16  Nev.  157,  supra. 

2  Scott  v.  De  Peyster,  1  Edw.  Ch.  513;  Sperling's  App.,  71  Pa.  St.  11;  Cates- 
v.  Sparkman,  73  Tex.  619;  11  S.  W.  846.  See  also  note  to  sec.  152,  Wood's  Field 
on  Corporations,  and  Green's  Brice's Ultra  Vires,  408  et  seq.,  supra. 

8  Hill  v.  Frazer,  22  Pa.  St.  320. 

4  The  stockholders  of  a  corporation  financially  embarrassed,  authorized  the 
trustees  to  sell  property  to  pay  debts.  At  a  sale  duly  advertised,  of  which  the 
stockholders  had  notice,  and  at  which  many  were  present,  the  property  was 
struck  off  to  the  secretary,  who  was  also  one  of  the.  trustees,  and  bought  in  the 
interest  of  a  combination  of  stockholders  formed  in  good  faith,  for  their  own 
protection,  after  it  seemed  probable  that  the  property  would  not  sell  except  at  a, 
great  sacrifice.  It  appeared  to  have  been  sold  for  all  that  it  was  worth,  and  the 
purchase  by  the  secretary  was  approved  by  all  the  stockholders  except  complain- 
ant. It  was  held  that  the  action  of  the  majority  was  not  oppressive  nor  in  bad 
faith,  and  that  the  sale  would  not  be  set  aside.  Hayden  v.  Official  Hotel,  E.  B. 
&  D.  Co.,  42  F.  875.  See  also  Ban-  v.  N.  Y.  L.  E.  &  W.  E.  Co.  (N.  Y.),  26  N. 
E.  145.  An  injunction  will  not  be  granted  to  restrain  a  produce  exchange  from 
investigating  charges  brought  by  one  of  its  members  against  another,  under  a 
by-law  conferring  the  power  to  investigate  inter  alia,  "  proceedings  inconsistent 
with  just  and  equitable  principles  of  trade,"  plaintiff  having  refused  to  pay  a 
demand  for  which  an  action  is  pending  against  him  in  the  courts.  Danporth, 
Eapallo,  and  Finch,  JJ.,  dissenting.  Hurst  v.  New  York  Produce  Exchange, 
100  ST.  Y.  605;  3  1ST.  E.  42. 
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remove  officers  and  agents  appointed  by  the  corpo- 
ration for  the  conduct  and  management  of  its  business, 
that  power  being  vested  by  law  in  the  members  ;  it  can 
only  hold  them  to  a  personal  account  to  the  complain- 
ing shareholder  and  his  associates  for  breaches  of  trust 
and  derelictions  of  duty.  It  will  not  appoint  a  receiver 
to  take  charge  of  the  business  and  wind  up  the  affairs 
of  the  corporation,  except  in  certain  cases  elsewhere 
discussed,  for  that  would  be  virtually  dissolving  the 
corporation  indirectly,  which  the  court  cannot  do  at  all 
in  such  action.1  Nor  will  a  bill  for  an  injunction  be 
maintainable  for  the  purpose  of  determining  the  ques- 
tion of  a  contested  election  for  directors.2 

§  622.  Motives  for  bringing  the  suit  generally  immaterial. 

— The  motives  for  bringing  the  suit  are  immaterial 
provided  the  plaintiff  has  a  real  interest  entitled  to  the 
protection  of  the  court,  and  is  not  acting  collusively  as 
a  mere  figurehead  for  others  having  evil  designs  against 
the  success  of  the  corporate  enterprises.3 


1  Neal  v.  Hill,  16  Cal.  145;  French.  Bank  Case,  53  Cal.  495;  Leslie  v.  Loril- 
lard,  110  N.  Y.  519;  18  N.  E.  363;  Mills  v.  Hurd,  29  F.  410;  Sawyer  v.  Print- 
ing Co.,  77  la.  242;  42  N.  W.  300. 

3  New  England,  etc.,  Ins.  Co.  v.  Philips,  141  Mass.  535;  6  N.  E.  534.  A  rail- 
road company  in  financial  difficulties,  with  a  view  to  compromise,  placed  credi- 
tors' securities  and  stockholders'  certificates  under  control  of  a  "reconstruction 
board  "  which  was  to  act  with  the  advice  and  consent  of  a  body  designated  as  a 
"  voting  trust,"  this  latter  body  consisting  of  four  persons  named  by  syndicates 
representing  different  interests.  This  "voting  trust"  was  to  hold  the  legal 
title  to  the  stock,  and  to  give  those  who  had  surrendered  their  stock  certificates 
that  the  beneficial  interest  was  in  them,  devoid  of  the  right  to  vote.  The  holder 
of  such  a  certificate  sought  an  injunction  to  stay  or  regulate  an  election,  on  the 
ground  that  so  much  of  the  scheme  as  vested  the  legal  title  in  the  voting  trust 
was  void,  as  placing  the  railroad  under  the  control  of  men  having  no  interest  in 
its  fortunes,  and  not  the  real  owners  of  the  stock.  It  was  held  that  a  prelimi- 
nary injunction  which  might  prevent  an  election  should  not  issue.  Shelmerdine 
v.  Welsh,  8  Pa.  Co.  Ct.  Rep.  330. 

a  Colman  v.  Eastern  Counties  Ry.  Co.,  lOBeav.  1;  Forest  v.  Manchester,  etc., 
Ry.  Co.,  4  De  G.  F.  &  J.  131;  Ramsey  v.  Gould,  57  Barb.  39S;  Occum  Co.  v. 
Sprague  Mfg.  Co.,  34  Conn.  529;  Cent.  R.  R.  Co.  v.  Collins,  40  Ga.  582;  Cam- 
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If  the  suit  be  brought  to  aid  the  schemes  of  others, 
desiring  the  failure  rather  than  the  success  of  the 
business  in  which  the  corporation  is  engaged,  it  is  an 
imposition  on  the  court  and  the  action  will  be  dismissed 
without  regard  to  the  rights  of  bona  fide  shareholders.1 

§  623.  The  exercise  of  discretionary  powers  cannot  be 
interfered  with — Individual  stockholders  have  no  right 
to  appeal  to  the  courts  to  decide  the  line  of  policy  to 
be  pursued  by  the  corporation,  or  to  interfere  with  the 
management  of  the  corporation  so  long  as  its  regular 
agents  are  acting  honestly,  within  the  discretionary 
powers  entrusted  to  them,  and  within  the  powers  con- 
ferred in  the  charter.2 


den,  etc.,  R.  R.  Co.  v.  Elkins,  37  N.  J.  Eq.  273;  Pender  v.  Lushington,  L.  R.  6 
Ch.  D.  70. 

1  Belmont  v.  Erie  Ry.  Co.,  52  Barb.  637;  Waterbury  v.  Mer.,  etc.,  Exp.  Co., 
50  Barb.  168;  Robson  v.  Dodds,  L.  R.  8  Eq.  301;  Ffooks  v.  Southwestern  Ry. 
Co.,  1  Sm.  &  G.  142;  Burt  v.  British,  etc.,  Assur.  Ass'n,  4  De  G.  &  J.  158; 
Filder  v.  London,  etc.,  Ry.  Co.,  1  H.  &  M.  489;  Forest  v.  Manchester,  etc.,  Ry. 
Co.,  4  De  G.  F.  &  J.  126;  Sparhawk  v.  Un.  Pass.  Ry.  Co.,  54  Pa.  St.  401. 

2  Lord  v.  Copper  Miners'  Co.,  2  Phil.  751;  People  v.  Chicago  Board  of  Trade, 
80111.  134;  Durfee  v.  Old  Colony,  etc.,  R.  R.  Co.,  5  Allen,  231;  Treadwell  v. 
Salisbury  Mfg.  Co.,  7  Gray,  393;  Gernsheim  v.  Olcott,  56  Hun,  644;  10  N.  Y.  S. 
438;  Rogers  v.  Phelps,  56  Hun,  649;  9  N.  Y.  S.  886;  Fareira  v.  Riter,  15  Phil. 
-58;  East  Tenn.,  etc.,  R.  R.  Co.  v.  Gammon,  5  Sneed.  567;  Bailey  v.  Power 

Street,  etc.,  Church,  6R.  I.  491.  See  also  Teachout  v.  Ry.  Co.,  75  la.  722;  38 
N.  W.  145;  Burnham  v.  Mfg.  Co.,  76  Cal.  24;  17  P.  940. 

The  fact  that  large  amounts  of  assets  were  invested  in  realty,  causing  great 
losses  from  depreciation,  is  not  a  wrongful  diversion,  where  it  appears  that  the 
realty  was  bought  in  on  sales  under  foreclosure  of  mortgages  given  to  secure 
debts,  to  prevent  a  sacrifice.    Wallace  v.  Lincoln  Sav.  Bank  (Tenn.),  15  S.  W.  44S. 

A  proposed  reorganization  of  a  railroad  company,  to  be  effected  in  connection 
with  a  foreclosure  sale  under  certain  mortgages,  by  which  the  bonded  indebt- 
edness is  refunded  on  longer  time  and  at  reduced  interest,  and  which  allows  each 
stockholder  to  retain  his  stock  on  the  payment  of  his  pro  rata  share  of  the 
floating  debt,  is  not  a  fraud  on  the  stockholders,  and  will  not  be  enjoined  at  the 
suit  of  some  of  them,  who  do  not  suggest  any  other  method  by  which  the 
financial  embarrassments  of  the  company  can  be  met.  Carey  v.  Houston  &  T. 
C.  Ry.  Co.,  45  F.  438. 

In  1866,  the  Cedar  Falls  Railroad  Company  leased  its  road  to  the  Dubuque 
Company  for  the  term  of  40  years.  A  year  later  the  Dubuque  Company  leased 
its  own  road  to  the  Illinois  Central  Railroad  Company  for  20  years,  with  the 
option  to  retain  it  in  perpetuity,  and  the  latter  company  agreed  to  assume  the 
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This  discretion  should  be  allowed  to  the  management 
in  determining  the  propriety  of  involving  the  corpora- 
tion in  litigation  as  in  other  matters.  It  is  not  always 
expedient  for  a  corporation  to  seek  redress  in  the  courts 
for  infringements  of  its  rights  any  more  than  it  would 
be  for  an  individual  to  resort  to  lawsuits  for  trivial 
grievances.  A  shareholder  will  not  be  allowed  to  usurp 
this  any  more  than  other  discretionary  powers,  and 
the  mere  fact  that  the  managing  agents  of  the  corpora- 
tion have,  in  good  faith,  refused  to  bring  a  suit  in  he 
name  of  the  corporation  will  not  alone  justify  an  inter- 
ference by  the  courts.1 


lease  made  between  the  Dubuque  and  the  Cedar  Falls  Railroads.  Held,  that 
the  fact  that  the  directors  of  the  Dubuque  Company  failed  to  make  the  con- 
tinuance of  the  lease  of  the  Cedar  Falls  road  dependent  on  construction  of  roads 
in  Minnesota  that  would  connect  that  road  with  St.  Paul  or  Minneapolis,  which 
was  the  expectation  when  the  lease  was  executed,  but  which  expectation  was 
never  realized,  will  not  warrant  the  presumption  that  the  directors  of  the  Du- 
buque Company  were  guilty  of  actual  fraud  towards  that  company  in  executing 
the  lease.  Neither  will  the  court  indulge  the  presumption  of  fraud  against  the 
•directors  of  the  Dubuque  Company  because  the  rent  stipulated  for  in  the  lease 
turned  out  to  be  larger  than  the  business  over  the  Cedar  Falls  road  really  justified, 
■where  such  rent  was  fixed  in  accordance  with  the  report  of  competent  and  dis- 
interested experts,  to  whom  that  question  had  been  referred.  Jesup  v.  Illinois 
Cent.  R.  Co.,  43  F.  483;  Dubuque  &  S.  C.  R  Co.  v.  Jesup,  Id. 

A  board  of  directors  which,  in  furtherance  of  the  vote  of  the  required  major- 
ity, directs  a  total  cessation  of  the  business  of  the  corporation  and  a  liquidation 
of  its  affairs,  acts  within  the  sphere  of  its  lawful  authority,  and  is  not  chargeable 
with  any  loss  which  the  measure,  in  its  execution,  may  entail  on  the  minority. 
Trisconi  v.  Winship  (La.),  9  So.  29. 

i  Samuel  v.  Holladay,  1  Woolw.  (U.  S.  C.  Ct.)  400.  In  this  case  Justice 
Milleb  said:  ' '  It  would  be  a  doctrine  attended  with  very  serious  consequences, 
if  every  individual  shareholder,  assuming  the  place  of  the  corporation,  could 
decide  for  it,  when  action  should  be  brought  to  vindicate  its  supposed  right. 
Each  one  of  the  shareholders  might  elect  to  claim  a  remedy,  and  resort  to  a  tri- 
bunal different  from  those  chosen  by  every  other,  and  use  the  court  of  equity  to 
enforce  his  views  regardless  of  its  duly  constituted  officers  and  all  other  parties 
having  interests,  rights  and  powers  equal  to  his  own.  In  such  a  struggle,  the 
real  interests  of  the  corporation  might  be  entirely  sacrificed,  If  such  a  doctrine 
should  obtain,  it  would  be  dangerous  to  deal  with  a  corporation,  for,  whatever 
the  understanding  had  with  its  lawful  representatives,  no  one  could  be  protected 
from  the  individual  shareholders.  If  a  stockholder  is  aggrieved  by  the  refusal 
of  the  board  of  directors  to  accept  his  views,  his  remedy  is  to  unite  with  other 
stockholders  and  change  those  directors." 
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But  if  irreparable  mischief  to  his  interests  may  ensue 
in  the  meantime,  equity  will  administer  preventive 
justice  until  such  time  as  the  will  of  the  body  of  stock- 
holders can  be  ascertained. 

§  624.  Further  limitations  of  the  right.— When  a  suit 
by  a  shareholder  is  not  based  upon  some  breach  of 
trust  of  the  managing  agents  themselves,  nor  upon  an 
act  by  them  in  excess  of  the  powers  conferred  by  the 
charter,  it  is  open  to  the  objection  that  the  act  com- 
plained of,  though  unauthorized,  is  subject  to  subsequent 
ratification.  In  such  a  case  as  that  above  supposed 
something  more  must  be  shown,  in  order  to  set  the 
remedial  powers  of  the  court  in  motion,  than  the  mere 
excess  or  abuse  of  authority  by  an  agent  and  the 
refusal  of  the  corporation  to  bring  suit. 

The  additional  facts  which  must  be  alleged  and  proven  r 
fully  appears  from  the  language  of  the  court  in  a  leading 
case  where  the  directors  had  purchased  their  own  land 
of  themselves  for  the  use  of  the  company  at  an*  exorbi- 
tant price  which  they  had  taken  to  themselves  out  of 
the  fund  of  the  company. 

The  court  held  the  transaction  unauthorized  ;  but  as 
a  reason  for  refusing  to  interfere  and  set  it  aside,  said  : 
— "  Whilst  the  court  may  be  declaring  the  acts  com- 
plained of  to  be  void  at  the  suit  of  the  presenf  plaintiffs, 
who,  in  fact,  may  be  the  only  proprietors,  they  may  de- 
feat the  decree  by  lawfully  resolving  upon  the  confirma- 
tion of  the  very  acts  which  are  the  subject  of  the  suit. 
The  very  fact  that  the  governing  body  of  proprietors, 
assembled  at  the  special  general  meeting,  may  so  bind 
even  a  reluctant  minority,  is  decisive  to  show  that  the 
frame  of  this  suit  cannot  be  sustained  whilst  that  body 
restrains  its  functions.  In  order,  then,  that  this  suit 
may  be  sustained,  it  must  be  shown,  either  that  there  is 
no  such  power  as  I  have  supposed  remaining  in  the  pro- 
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prietors,  or,  at  least,  that  all  means  have  been  resorted 
•to  and  found  ineffectual  to  set  that  body  in  motion."  * 
But  the  rule  of  this  case  would  never  apply  to  acts 
the   doing  of  which  cannot  be  ratified  by  less  than 
unanimity. 

§  625.  Cases  in  which  there  should  be  no  delay.  —It  does 
not  apply  to  any  acts  wholly  unauthorized  by  the  char- 
ter of  the  corporation,  nor  any  misappropriation  or 
diversion  of  funds  to  objects  not  contemplated  in  the' 
agreement  of  association.  All  such  transactions  would 
be  ultra  vires  in  the  extreme  sense  of  that  term,  and  in- 
capable of  ratification  against  the  will  of  a  single  mem- 
ber.    Indeed  unanimity  would  not  legalise  such  acts.2 

Nor  does  the  rule  in  the  case  of  Foss  v.  Harbottle 3 
.apply  to  cases  of  threatened  wrongs  by  the  agents  or 
•other  stockholders  of  the  corporation.  The  mere  fact 
that  the  injury  about  to  be  inflicted  to  the  corporate  in- 
terests may  subsequently  be  adopted  by  the  majority  as 
its  act  will  not  stand  in  the  way  of  the  court  furnishing 
a  preventive  remedy  against  the  commission  of  the 
prejudicial  act.4 

§  626.  Sale  of  essential  property  will  be  enjoined. — A  dis- 
senting stockholder  may  prevent  the  sale,  by  the  direc- 


1  Foss  v.  Harbottle,  %  Hare,  493,  494. 

"-  Heath  v.  Erie  Ry.  Co.,  8  Blatchf.  406;  Bagshaw  v.  Eastern  Union  Ry.  Co., 
7  Hare,  130;  Salomons  v.  Laing,  12  Beav.  377;  Atwool  v.  Merryweather,  L.  R. 
5  Eq.  464,  n.,  468;  Ives  v.  Smith,  3  N.  Y.  S.  645;  Hoole^v.  Gt.  West  Ry.  Co.  h. 
R.,  3  Ch.  274;  Hazard  v.  Durant,  11  R.  I.  207;  Brewer  v.  Boston  Theatre  Co., 
104  Mass.  394-397.     Infra,  §  774,  775. 

3  Supra. 

*  Ry.  Co.  v.  Allerton,  18  Wall.  233;  Exeter,  etc.,  Ry.  Co.  v.  Buller,  5  Eng. 
Ry.  Cas.  211;  Re  London,  etc.,  Discount  Co.,  L.  R.  1  Eq.  277.  The  owners  of 
a  majority  of  the  stock  of  a  corporation,  who  persuade  their  "  implements  and 
representatives  "  on  the  board  of  directors  to  convey  to  them  the  property  of 
the  corporation  for  a  grossly  inadequate  consideration,  in  fraud  of  the  minority 
stockholders,  must  be  held  to  have  participated  in  the  fraud  of  the  directors. 
Woodroof  v.  Howes  (Cal.),  26  P.  111. 
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tors,  or  e-wen  by  the  majority  of  the  stockholders,  of  the 
corporate  property  which  is  essential  to  the  continuance 
of  the  business  of  the  corporation,  unless  such  sale  is 
made  with  a  view  to  a  dissolution  of  the  corporation  or 
the  payment  of  the  corporate  debts.1 

The  rules  that  the  general  right  of  control  and  power 
of  disposing  of  the  corporate  property  is  vested  in  the 
chosen  officers  and  managers,  and  that  the  majority  rule 
should  be  respected,  have  no  application  to  such  a  case. 
The  property  can  only  be  disposed  of  in  due  course  of 
business,  to  effect  the  legitimate  objects  of  the  corpora- 
tion, and  not  for  any  ulterior  purpose,  to  allow  which 
would  be  a  breach  of  trust  as  to  the  stockholders  and  a 
fraud  upon  creditors.2 

The  court  will  not  leave  a  shareholder  at  the  mercy 
of  the  agents  in  such  case,  merely  because  the  mem- 
bers may  possibly  assemble*  at  a  subsequent  date  and 
sanction  the  threatened  wrong.  Besides,  it  is  the  right 
and  privilege  of  each  member  that  the  majority  shall 
be  consulted  in  advance,  and  an  agent  cannot  assume 
the  exercise  of  powers  not  conferred  upon  him  in  the 
first  instance.  The  suing  shareholder  should  not  be 
relegated  to  his  primary  remedy  for  inter  se  wrongs,  and 
there  should  be  no  postponement  or  delay  where  pre- 
judice would  result  to  the  right  of  the  plaintiff. 


1  Smith  v.  N.  T.  Consol.  Stage  Co.,  18  Abb.  Pr.  419,  435;  Robbins  v.  Clay,  33 
Me.  132;  Sheldon  H.  B.  Co.  v.  Eickmeyer  H.  B.  Co.,  56  How.  Pr.  78;  Barclay 
v.  Quicksilver  Min.  Co.,  9  Abb.  Pr.  N.  S.  284;  Myers  v.  Scott,  2  IT.  T.  S.  753; 
50  Hun,  603;  Copeland  v.  Citizens'  Gas-Light  Co.,  61  Barb.  60;  Conroy  v.  Port 
Henry  I.  Co.,  12  Barb.  27;  Adriance  v.  Rome,  52  Barb.  399;  Brady  v.  Mayor, 
16  How.  Pr.  432;  Middlesex  R.  Co.  v.  Boston,  etc.,  R.  Co.,  115  Mass.  347:  Dana 
v.  B'k  of  U.  S.,  5  Watts  &  S.  247;  Un.  B'k  v.  Ellicott,  6  Gill.  &  J.  (Md.)  3fi3; 
Kean  v.  Johnson,  9  K.  J.  Eq.  401.' 

2  Boston  &  P.  R.  Corp.  v.  1ST.  T.  &  N.  E.  R.  R.  Co.,  13  R.  I.  260;  Balliett  v. 
Brown,  103  Pa.  St.  546;  Gray  v.  N.  Y.  &  V.  Steamship  Co.,  5  Thomp.,  <fcc.  (N. 
Y.)  224.    Compare  Hutchinson  v.  Green,  91  Mo.  367;  1  S.  W.  853. 

3  Tuscaloosa  Mfg.  Co.  v.  Cox,  68  Ala.  71;  Mozley  v.  Alston,  1  Phil.  800; 
Baker  v.  Backus's  Adm.,  32  111.  101-108;  Gray  v.  Lewis,  L.  R.  8  Ch.  1050; 
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A  refusal  in  view  of  possible  subsequent  ratification 
by  the  corporation  is  only  proper  in  occasional  in- 
stances of  wrongful  acts  already  done.  And  the  reason 
for  delay,  on  the  ground  that  the  stockholders  should 
have  an  opportunity  to  act  in  the  matter,  fails  when  it 
is  shown  that,  from  any  cause,  they  are  either  unable 
or  unwilling  to  act.  There  is,  in  such  case,  not  only 
no  reason  for  delay,  but  a  very  strong  one  for  giving 
immediate  relief.  It  frequently  happens  that  the 
wrongful  acts  of  the  majority  are  the  very  matters 
complained  of,  or  that  the  wrong  doers  are  in  collusion 
with  the  majority  with  the  object  of  preventing  action, 
or  that  the  derelict  agents  have  constituted  themselves 
a  majority  by  obtaining  control  of  the  shares.1 

§  627.  No  delay  where  remedy  would  be  thereby  lost. — 

If  it  appear  that  delay  until  a  shareholders'  meeting 
could  be  called  would  enable  the  consummation  of  a 
threatened  injury  or  render  the  suit  when  brought  by 
authority  from  such  meeting,  on  account  of  an  act 
already  done,  unavailing,  the  court  will  grant  whatever 
temporary  relief  the  exigencies  demand,  and  having 
acquired  jurisdiction  for  that  purpose,  will  proceed  to  a 
full  adjudication  of  all  the  matters  involved  in  the  pro- 
ceeding. For  instance,  the  managing  agents  might  re- 
fuse to  defend  suits  against  the  corporation,  and  no 
more  dangerous  dereliction  of  duty  than  this  can  be 


Kussell  v.  Wakefield  W.  W.  Co.,  Law  B.  20  Eq.  474;  McMurray  v.  Northern  Ey. 
Co.,  22  Grant  (IX.  S.),  Ch.  476;  Samuel  v.  Holladay,  1  Woolw.  (U.  S.  C  Ct.)  21 J ; 
Hawes  v.  Oakland,  104  U.  S;  450;  Karnes  v.  Eochester,  etc.,  E.  E.  Co.,  4  Abb. 
Pr.  (X.  S.)  Ill,  112. 

1  Atwool  v.  Merry  weather,  L.  E.  5  Eq.  464,  note,  468;  Eussell  v.  Wakefield 
W.  W.  Co.,  L.  E.  20  Eq.  482;  Cannon  v.  Trask,  L.  E.  20  Eq.  669;  Menier  v. 
Hooper's  Tel.  Wks.,  L.  E.  9  Ch.  350;  Davidson  v.  Grange  (U.  C),  Ch.  377; 
Neallv.  Hill,  16  Cal.  151;  Wright  v.  Oroville  Min.  Co.,  40  Cal.  20;  Taylor  v. 
Miami  Exp.  Co.,  5  Ohio  St.  162;  Sears  v.  Hotchkins,  25  Conn.  171;  Brewer  v. 
Boston  Theatre  Co.,  104  Mass.  378;  Neall  v.  Hill,  16  Cal.  145. 
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imagined.  In  this  way,  the  soundest  institution  may 
be  rendered  insolvent,  and  the  property  interests  of  the 
shareholders  be  totally  destroyed. 

Delays  for  the  purpose  of  calling  and  holding  a  share- 
holders' meeting,  would,  in  most  cases,  subject  a  cor- 
poration to  judgment  by  default,  and  for  this  reason 
alone  the  court  would  grant  immediate  relief.1 

It  may,  in  all  cases,  be  safely  assumed  that  what- 
ever would  be  an  irreparable  injury  to  the  corporation 
would  be  such  to  the  shareholders  who  compose  it.2 

§  628.    The  right  to  defend  for  the  corporation. — The 

same  equity  which  allows  suit  to  be  brought  by  the 
stockholder  on  behalf  of  the  corporation  allows  him, 
under  like  circumstances,  to  come  in  and  make  defence. 
In  a  late  important  case  the  rule  by  which  a  stock- 
holder's right  to  defend  in  behalf  of  a  corporation  was 
considered  arid  applied  in  an  action  brought  by  a 
plaintiff  against  a  corporation  of  which  he  claimed  to 
be  the  president.  He  had  caused  the  summons  upon 
it  to  be  served  upon  himself  as  such  president  and 
upon  another  person  as  its  secretary.  After  the  cor- 
poration was  in  default  for  want  of  an  answer,  stock- 


1  Bronson  v.  La  Crosse  R.  R.  Co.,  2  Wall.  802;  Dodge  v.  Woolsey,  18  How. 
331;  City  of  Wheeling  v.  Mayor,  1  Hughes,  90,  95.  A  stockholder  of  the  corpo- 
ration is  entitled  to  intervene  in  a  foreclosure  suit  when  it  is  shown  that  the  trustee 
is  not  acting  in  good  faith,  and  that  the  litigation  is  being  conducted  on  a  false 
and  fraudulent  basis.    Henry  v.  Traveler's  Ins.  Co.  (Colo  ),  26  P.  318. 

2  Bloxam  v.  Metrop.  Ry.  Co.,  L.  R.  3  Ch.  337;  Mandersonv.  Commercial  B'k, 
28  Pa.  St.  379;  Dodge  v.  Woolsey,  18  How.  331;  Fraser  v.  Whalley,  2  H.  &  M. 
10;  Lyde  v.  Eastern  Bengal  Ry.  Co.,  36  Beav.  10;  Pickering  v.  Stephenson,  L. 
R.  14  Eq.  322;  Leo  v.  Un.  Pac.  Ry.  Co.,  17  Fed.  Rep.  273.  Stockholders  have 
standing  in  court  on  a  proper  complaint,  to  prevent  the  holders  of  a  majority  of 
the  stock  from  infringing  the  law  of  a  state  by  holding  such  stock  in  the  name 

•  of  a  rival  company,  and  to  prevent  such  rival  company  from  voting  it.  M.  & 
C.  R.  R.  Co.  v.  Woods  (Ala.),  7  L.  Rep.  An.  605.  See  also,  Millbank  v.  N.  Y.  L. 
E.  &  W.  R.  Co.,  64  How.  Pr.  20;  Nathan  v.  Tompkins,  82  Ala.  437;  2  So.  747; 
Cent.  R.  R.  Co.  v.  Collins,  40  Ga.  582;  Hinckley  v.  Gildersleeve,  19  Grant  Ch. 
212;  Langson  v.  Branch,  37  Fed.  Rep.  449;  Chambers  v.  Falkner,  65  Ala.  448; 
Hafer  v.  N.  Y.  L.  E.  &  W.  R.  R.  Co.,  19  Abb.  N.  C.  456. 
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holders  who  had  also  been  made  defendants  in  the 
action,  but  who  had  not  been  served  until  long  after  the 
corporation  had  defaulted,  made  application  to  defend 
in  its  behalf.  Their  proposed  answer  disclosed  a  mer- 
itorious defence  on  the  part  of  the  corporation  which 
had  defaulted  through  the  inexcusable  neglect  of  its 
officers.  The  court  considered  the  case  presented  by 
these  facts  to  clearly  entitle  the  stockholder  to  make 
the  defence  for  the  corporation.1 

§  629.  When  election  will  be  set  aside. — An  action  to 
set  aside  an  election  of  officers  of  a  corporation  be- 
cause not  made  in  conformity  with  law  is  within  the 
jurisdiction  of  a  court  of  equity,  though  such  jurisdiction 
has  not  been  conferred  by  statute.2  The  corporation, 
as  the  party  beneficially  interested,  should  bring  the 
action,3  when  not  in  the  hands  of  the  usurping 
agents ;  and  when  that  is  the  case  members  may  sue  in 
its  name,  making  the  corporation  a  party  defendant  as 
in  other  like  cases.  "Where,  at  an  election  of  directors, 
votes  wrongfully  rejected  would  not  have  given  the 
person  for  whom  such  votes  were  tendered  a  major- 
ity of  the  votes  offered,  the  election  will  not  be  set 
aside,  and  a  new  one  ordered.  But  where  the  persons 
for  whom  the  votes  wrongfully  rejected  were  tendered 
would  with  such  votes  have  had  the  votes  of  a  majority 
of  all  the  shares  of  the  capital  stock  of  the  company, 
the  court  will  set  aside  the  election  certified  and  order 
the  admission  of  those  persons  who  would  have  been 
elected  if  such  votes  had  been  received.4 


1  Manill  v.  Little  Falls  Mfg.  Co.  (Minn.),  48  N.  W.  1124  (June,  1891),  citing 
authorities. 

2  Wright  v.  Cent.  Cal.  W.  Co.,  8  P.  70,  holding  also  that  an  action  to  set 
aside  an  election  may  he  instituted  by  a  stockholder,  although  he  has  not  had 
the  stock  standing  in  his  name  long  enough  to  entitle  him  to  vote  at  such 
election. 

»  Chollar  Min.  Co.  v.  Wilson,  66  Cal.  6*74;  5  P.  670. 

*  In  re  Cape  May  &  D.  B.  N.  Co.,  16  Atl.  Rep.  (N.  J.)  191;  In  re  Steamboat 

45 
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All  the  shareholders  may,  if  they  choose,  join  a 
plaintiff ;  but  a  single  shareholder  is  entitled  to  sue  for 
the  protection  of  his  interest.1  He  should  state  that 
he  sues  on  behalf  of  himself  and  all  others  similarly 
interested.2  But  it  has  been  held  that  this  allegation 
is  not  indispensable,  as  the  benefits  of  a  suit  to  protect 
corporate  interests  or  to  enforce  corporate  rights  must 
necessarily  inure  equally  to  the  benefit  of  all  the  share- 
holders.3 

§  630.  Parties  defendant.— The  corporation  is  a  neces- 
sary party  defendant,4  as  are  any  officers  or  agents  or 
other  shareholders  who  have  participated  in  the  wrongs 
complained  of.5     In  some  cases  the  corporation  has 


Co.,  44  N.  J.  L.  529, 536.  See  also,  Ex  parte  Desdoity,  1  Wend.  98;  In  re  L.  I.  R. 
R.  Co.,  19  Wend.  37;  Downing  v.  Potts,  3  Zab.  66. 

1  Seaton  v.  Grant,  L.  R.  2  Ch.  462;  Dodge  v.  Woolsey,  18  How.  331;  Beman 
v.  Hufford,  1  Sim.  N.  S.  564;  Zabriskie  v.  Cleveland,  etc.,  R.  R.  Co.,  23  How. 
395  ;  Samuel  v.  Holladay,  1  Woolw.  400 ;  Kean  v.  Johnson,  1  Stockt.  401  ; 
Elkins  v.  Camden,  etc.,  R.  R.  Co.,  36  N.  J.  Eq.  514;  Rogers  v.  Lafayette  Agr. 
Wks.,  52  Ind.  304;  Armstrong  v.  Church,  1  Grant  (U.  S.),  556. 

2  Zabriskie  v.  Cleveland,  etc.,  R.  R.   Co.,  23  How.  395  ;  Mozley  v.  Alston, 

I  Phil.  798;  Whitney  v.  Mayo,  15  111.  251;  Robinson  v.  Smith,  3  Paige,  22; 
White  v.  Caermathen,  etc.,  Ry.  Co.,  1  H.  &  M.  786;  Smith  v.  Swormstedt,  16 
How.  302;  March  v.  Eastern  R.  R.  J0o.,  40  N.  H.  548;  Peabody  v.  Flint,  6 
Allen,  56;  Clinch  v.  Financial  Co.,  L.  R.  4  Ch.  117.  See  Edwards  v.  Shrews- 
bury, etc.,  Ry.  Co.,  2  De  G.  &  Sm.  537;  Bailey  v.  Birkenhead,  etc.,  Ry.  Co.,  12 
Beav.  433. 

3  Hoole  v.  Gt.  West.  Ry.  Co.,  L.  R.  3  Ch.  272;  Russell  v.  Wakefield  W.  W. 
Co.,  L.  R.  20  Eq.  474,  481;  Simpson  v.  Westminster  Hotel  Co.,  8  H.  L.  C.  712. 

4  Greaves  v.  Gouge,  69  N.  Y.  154;  Cunningham  v.  Pell,  5  Paige,  613;  Daven- 
port v.  Dows,  18  Wall.  626;  Samuel  v.  Holladay,  1  Woolv.  414;  Stromeyer  v. 
Combs,  2  N.  T.  S.  232;  IS  N.  J.  L.  154;  Shawhan  v.  Zim,  79  Ky.  300;  Hersey 
v.  Veazie,  24  Me.  9;  Cicotte  v.  Anciaux,  53  Mich.  228;  18  N.  793;  Beach  v. 
Cooper,  72  Cal.  99;  13  P.  161;  Charleston  Ins.  Co.  v.  Sebring,  5  Rich.  Eq.  312; 
Byers  v.  Rollins,  13  Colo.  22;  21  P.. 894;  Black  v.  Huggins,  2  Tenn.  Ch.  780; 
Camp  v.  Taylor  (N.  J.),  19  A.  968;  Robinson  v.  Smith,  3  Paige,  232.  Compare 
Smith  v.  Hurd,  12  Mete.  (Mass.)  371;  Wilkins  v.  Thorn,  60  Md.  253.  The 
rule  is  the  same  in  the  federal  courts.  Porter  v.  Sabin,  36  F.  475;  Meyer  v.  D. 
T.  &  Ft.  W.  R.  Co.,  38  F.  197. 

6  Taylor  v.  Miami  Exp.  Co.,  5  Ohio,  162;  Preston  v.  Grand  Collier  Dock  Co.r 

II  Sim.  327,-  Slatterly  v.  St.  L.  &  N.  O.  Transp.  Co.,  91  Mo.  217;  4  S.  W.  79^ 
Burt  v.  British,  etc.,  Ass'n,  4  De  G.  &  J.  158.  See  Bailey's  App.,  96  Pa.  St.  252; 
Becher  v.  Wells  Flouring  Mill  Co.,  1  McCreary,  62.     It  is  not  sufficient  reason 
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been  held  to  be  the  only  necessary  party  defendant. 
Where,  for  instance,  the  majority  were  about  to  divert 
corporate  funds  to  purposes  not  authorized  by  the 
charter,  or  the  agents  were  attempting  to  use  the  cor- 
porate name  for  unauthorized  purposes,  restraining 
process  directed  against  the  corporation  would  be  bind- 
ing upon  all  parties  professing  to  act  in  its  behalf. 
But  in  all  these  cases,  though  the  immediate  wrong- 
doers be  not  necessary,  they  are,  at  least,  proper 
parties  defendant.1 

But  in  an  action  by  minority  stockholders  of  a 
corporation  for  relief  against  certain  transactions  by 
the  company  with  the  majority  stockholders,  where 
the  directors  of  the  corporation  were  only  defendants' 
"  implements  and  representatives,"  and  it  was  not 
shown  that  they  received  or  had  any  interest  in  the 
fruits  of  defendants'  transactions,  it  was  held  not  nec- 
essary to  join  them  as  defendants.2 

Where  the  corporation  is  in  the  hands  of  a  receiver, 
he  should  be  made  a  party  defendant ;  and  where  he 
has  refused  to  bring  the  suit  upon  the  request  of 
plaintiff,  the  latter  may  dismiss  the  action  without  his 
consent.3     Arid  in  all  cases  involving  acts  by  agents  on 


for  bringing  a  suit  in  the  name  of  some  of  the  stockholders  in  behalf  of  a  cor- 
poration to  recover  its  property  that  the  corporation  is  extinguished  by  limi- 
tation in  its  charter  where  by  the  laws  of  the  state  its  existence  was  continued 
thereafter  for  the  purpose  of  winding  up  its  business;  nor  that  many  of  its 
directors  are  dead  where  part  of  them  have  survived,  and  no  application  has 
been  made  to  them  to  bring  the  suit,  and  no  effort  been  made  to  call  the  stock- 
holders together  to  elect  directors  or  to  obtain  united  action.  Taylor  v.  Holmes, 
127  U.  S.  489. 

i  Winch  v.  Birkenhead,  etc.,  Ry.  Co.,  5  De  G.  &  Sm.  562;  Hatch  v.  Chicago, 
etc.,  R.  R.  Co.,  6  Blatchf.  105;  Heath  v.  Erie  Rj;  Co.,  8  Id.  412;  People  v. 
Sturtevant,  9  N.  T.  263,  affirming  Davis  v.  Mayor,  1  Duer,  451,  484. 

2  Woodroof  v.  Howes  (Cal.),  26  P.  111. 

a  Beadleston  v.  Alley,  7  ST.  T.  S.  747;  59  Hun,  605.  A  stockholder  in  an 
insolvent  national  bank  for  which  a  receiver  has  been  appointed  cannot  sue 
its  directors  to  make  them  personally  liable  for  the  mismanagement  of  the  bank, 
as  the  right  of  action  is  in  the  receiver,  and  not  in  the  individual  stockholder. 
Howe  v.  Barney,  45  F.  668. 
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their  own  behalf,  whether  past,  present  or  contemplated, 
with  which  it  is  sought  to  charge  them,  they-  are  nec- 
essary parties  to  the  suit. 

§  631.  Equitable  owner  may  sue. — One  having  the  benefi- 
cial interest  in  shares  standing  in  the  name  of  a  trustee 
can  maintain  an  action  to  protect  such  interest,  but  the 
trustee  is  a  necessary  party  to  the  proceeding.1  If,  in 
such  case,  the  consent  of  the  trustee  cannot  be  obtained, 
he  may  be  made  a  party  defendant;  the  reason  of  his 
non- joinder  as   plaintiff  being  alleged. 

Any  party  entitled  to  a  transfer  of  shares  on  the  books 
of  the  corporation  may  sue  if  in  a  position  to  enforce 
specific  performance  of  his  contract.2 

A  trustee  would  undoubtedly  have  a  right  to  resort 
to  an  action  to  protect  the  interest  of  his  cestui  que  trust 
in  shares  held  by  the  former.  It  seems  that  a  mere 
pledgee  of  stock  cannot  maintain  a  suit  against  delin- 
quent directors  in  the  name  of  the  corporation,  but 
may  sue  them  in  their  fiduciary  character  as  such  for 
any  breach  of  trust  affecting  his  interest.3 


i  Baldwin  v.  Canfield,  26  Minn.  43;  IN.  W.  261;  Gt.  West.  Ry.  Co.  v.  Rushout, 
5  De  G.  &  S.  290.  Compare  Mayer  v.  Denver  T.  &  Ft.  W.  R.  Co.,  38  Fed.  Rep. 
197. 

2  Bagshaw  v.  Eastern  Un.  Ry.  Co.,  7  Hare,  130;  Baldwin  v.  Canfield,  26  Minn. 
43;  1  N.  W.  261.  But  see  Walker  v.  Devereaux,  4  Paige,  229;  Busey  v.  Hooper, 
35  Md.  15;   Mills  v.  North.  Ry.  Co.,  L.  R.  5  Ch.  621. 

3  In  Baldwin  v.  Canfield,  26  Minn.  43;  IN.  W.  261,  a  certificate  to  shares  of 
stock  in  a  corporation  had  been  assigned  to  plaintiff  by  a  shareholder  as  security 
for  a  loan.  No  transfer  was  made  upon  the  books  of  the  corporation  at  the  time 
or  subsequently.  He  brought  his  aclion  against  the  directors,  the  corporation 
and  the  grantee  in  the  deed,  jointly,  but  failed  to  obtain  service  on  the  corpora- 
tion. It  was  alleged  in  the  complaint  and  proven  on  the  trial  to  the  satisfaction 
of  the  court  that  the  defendant  directors  had  in  the  nature  of  the  corporation 
fraudulently  deeded  away  certain  real  estate  of  the  corporation.  He  sought 
to  have  the  conveyance  set  aside  and  the  deed  cancelled. 

It  appeared  that  at  the  time  that  the  conveyance  was  made,  the  parties  mak- 
ing it  were  the  owners  of  all  the  stock.  Berry,  J.,  said:  "  It  is  also  contended 
by  defendants'  counsel  that  the  plaintiffs  have  no  standing  in  court,  because  a 
stockholder  as  such  could  not  sustain  an  action  of  this  kind.  It  is  an  answer  to 
this  to  say,  that  the  plaintiffs,  though  they  hold  the  stock,  are  not  stockholders 
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§  632.  Summary  of  principles  governing  the  suits  of  share- 
holders.—It  may  be  stated  as  a  general  rule,  deducible 
from  what  has  proceeded,  that  a  court  of  equity  will 
entertain  jurisdiction  at  the  suit  of  a  stockholder  in  a 
corporation,  to  restrain  the  corporation  and  those  who 
have  the  control  and  management  thereof  from  acts 
tending  to  a  destruction  of  its  franchises,  from  violations 
of  the  charter,  from  misuse  or  misappropriation  of  the 
corporate  powers  or  property,  and  from  other  acts 
prejudicial  to  the  stockholders  amounting  to  a  breach 
of  trust. 

And  it  is  equally  plain  that  appropriate  relief  or  re- 
dress will  be  granted  in  any  case,  whether  it  is  asked 
against  the  management  or  others,  for  such  acts,  where 
it  is  shown  that  the  corporation  is,  from  any  cause, 
unable  or  unwilling  to  proceed  on  its  own  behalf  and 
that  the  collective  interests  of  the  shareholders  are  in- 
volved.1 

To  enumerate  all  the  wrongs  and  abuses  and  short- 
comings of  corporate  officers  and  agents,  which  will  en- 
title a  shareholder  to  invoke  the  exercise  of  equitable 
powers  by  courts,  would  be  unnecessary  even  if  possible. 
But  it  may  be  stated  generally  that  equitable  relief  will 
be  granted  for  any  infringement  of  the  equitable  rights 


but  pledgees  merely,  and  therefore  they  cannot  exercise  the  control  over  the  as- 
sociation which  stockholders  can.  What  the  stockholders  may  compel  the 
association  to  do,  they  cannot  compel  it  to  do.  They  cannot  therefore  be  com- 
pelled to  act  through  the  association,  but  may  bring  an  action  on  their  own  ac- 
count and  in  their  own  names  to  protect  their  rights  and  interests  as  pledgees." 

1  See  Underwood  v.  N.  Y.,  etc.,  R.  R.  Co.,  17  How.  Pr.  537;  Cent.  R.  R.  Co. 
T.  Collins,  40Ga.582,  617;  Terwilliger  v.  Gt.  West.  Tel.  Co.,  59111.  249;  Hazard 
v.  Durant,  11  R.  I.  195;  Dodge  v.  Woolsey,  18  How.  331;  Chetlain  v.  Republic 
Life  Ins.  Co.,  86  111.  220,  222;  March  v.  Eastern  R.  R.  Co.,  40 N.  H.  567;  Ives  v. 
Smith,  8  N".  Y.  S.  645;  19  N.  Y.  S.  556;  43  ST.  H.  532;  Pratt  v.  Pratt,  33  Conn. 
446;  Brewer  v.  Boston  Theatre  Co.,  104  Mass.  378;  Plattville  v.  Galena,  etc.,  R. 
R.  Co.,  43  Wis.  493;  Kelley  v.  Mariposa  Land  Co.,  4  Hun,  632;  Tipton  Fire  Co. 
v.  Barnheisel,  92  Ind.  88;  Winch  v.  Birkenhead,  etc.,  Ry.  Co.,  5  DeG.  &  Sm.  562; 
Colman  v.  Eastern  Counties  Ry.  Co.,  10  Beav.  1;  Pickering  v.  Stephenson,  L.  R. 
11  Eq.  322. 
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or  injuries  to  the  collective  beneficial  interest  of  a 
member  arising  from  or  incident  to  his  connection 
with  the  corporation,  provided  the  conditions  heretofore 
enumerated  are  shown  to  exist,  and  provided,  further, 
there  is  no  laches  or  acquiescence  on  his  part,  or  some 
ulterior  legal  or  equitable  defence  to  his  right  to  the 
remedy  asked.1 

§  633.  Defences— Acquiescence  by  the  corporation. — A 

shareholder  occupying  the  status  of  representative 
plaintiff  in  an  action  to  protect  the  common  corporate 
interest  stands  in  the  place  and  right  of  the  corpora- 
tion. It  follows  that  whatever  would  constitute  a  bar 
to  an  action  by  the  corporation,  if  suing  for  itself,  will 
defeat  the  shareholder's  claim  for  relief  as  against 
agents  or  others  inimical  to  the  aggregate  corporate 
interests.  And  since  the  shareholder  only  has  such 
right  to  sue  as  the  corporation  possesses,  if  the  latter 
has  barred  itself  by  acquiescence  in  or  ratification  of 
thfc  act  complained  of,  the  action  by  the  shareholder 
must  fail.2 


1  See  Neall  v.  Hill,  16  Cal.  145;  Wright  v.  Oroville  G.  M.  Co.,  40Cal.  20;  Par- 
rott  v.  Byers,  40  Id.  614;  Cogswell  v.  Ball,  39  Cal.  320;  Bacon  v.  Irwin,  70  Cal. 
222;  11  P.  646.  In  a  bill  to  charge  all  the  managers  of  a  bank  for  negligence  in 
permitting  acts  on  the  part  of  some  of  the  managers  which  resulted  in  loss, 
allegations  that  the  managers  had  applied  to  a  court  of  equity  for  aid,  and 
had  agreed  to  run  on  under  the  court's  directions,  and,  contrary  to" such 
agreement,  had  repeatedly  made  illegal  loans,  which  did  not  result  in  any 
loss,  but  of  which  all  the  managers  ought  to  have  had  knowledge,  and  that 
thereafter  an  illegal  loan  was  made  which  did  result  in  loss,  are  pertinent  to  the 
cause,  as  tending  to  full  knowledge  of  the  situation.  Dodd  v.  Wilkinson,  42  N. 
J.  Eq.  647;  9  A.  685. 

2  Scott  v.  De  Peyster,  1  Edw.  Ch.  513,  536;  Kent  v.  Quicksilver  Min.  Co.,  78 
N.  Y.  159,  184-186;  Terry  v.  Eagle  Lock  Co.,  47  Conn.  141;  Watts'  App.,  78  Pa. 
St.  370;  McDermot  v.  Harrison,  9  N.  Y.  S.  184;  30  N.  T.  S.  324;  Samuel  v.  Hol- 
laday,  1  Woolw.  416;  Kitchen  v.  St.  Louis,  etc.,  Ey.  Co.,  69  Mo.  224,  2(34;  Miner's 
Ditch  Co.  v.  Zellerbach,  37  Cal.  543;  Gray  v.  Chaplin,  2  Russ.  126;  Zabriskie  v. 
Hackensack,  etc.,  R.  R.  Co.,  18  N.  J.  Eq.  178,  194.  The  last  is  a  clear  and 
thoroughly  discussed  case  in  which  a  corporation  was  held  to  be  barred  by  ac- 
quiescence. Stettawer  v.  N.  Y.  &  S.  Const.  Co. ,  42  N.  J.  Eq.  46 ;  6  A .  303.  It  was 
held  that  where  a  corporation  had  ceased  to  do  business,  and  its  officers  had 
wound  up  its  affairs,  and  tendered  the  stockholders  the  respective  amounts  due 


§  634  AND  CORPORATE  AGENTS.  711 

It  is  obvious  that  a  defence  of  this  nature  would  only 
be  available  in  rare  and  exceptional  cases.  It  wouM 
avail  where  the  right  of  ratification  rested  with  a  bare 
majority,  and  no  step  had  been  taken  to  repudiate  the 
unauthorized  acts  of  the  agents  until  the  rights  of  third 
parties  had  become  involved  or  the  agent's  position  was 
altered  to  an  extent  entitling  him  or  them  to  claim  the 
benefit  of  an  equitable  estoppel. 

If  the  act  complained  of  were  beyond  the  powers  of 
the  corporation,  under  any  and  all  circumstances,  or  was 
in  its  nature  a  fraud  upon  the  minority,1  no  ratification 
would  validate  the  agent's  act  in  favor  of  the  agent,  un- 
less by  unanimous  vote  ;  and  if  the  complaining  share- 
holder had  voted  to  ratify  it  or  had  become  barred  by 
laches,  the  defence  could  not,  in  that  case,  be  said  to  have 
been  acquiescence  by  the  corporation  but  by  the  plaintiff 
personally.  Of  course,  if  previous  authority  has  pro- 
ceeded from  the  whole  body  of  shareholders,  to  transact 
business  unauthorized  by  the  charter,  the  defence  would 
rest  on  principles  too  familiar  to  require  their  being 
stated.2 

§  634.  Ratification  must  not  have  been  induced  by  frand. 

— Where  previous  authority  or  subsequent  ratification 
by  those  having  the  right  ordinarily  to  authorize  or  ratify, 
is  set  up  as  defence  to  the  action,  it  will  not  avail  the 
defendants  if  it  appear  that  undue  advantage  was  taken 
of  the  shareholder,  or  that  fraud  was  perpetrated  upon 
him  in  the  transaction,  either  in  violation  of  his  rights 
as  a  shareholder,  or  in  inducing  him  to  take  stock  in 
the  company.     He  will  not  be  deprived  of  his  remedy 


them,  equityhas  no  jurisdiction  to  compel  the  officers  to  submit  the  books  of 
the  corporation  to  an  expert  accountant  employed  by  a  stockholder  who  alleges 
lio  fraud,  but  that  the  dividend  set  off  to  him  is  not  correct. 

i  Woodroof  v.  Howes  (Cal.),  26  P.  111. 

2  See  Hotel  Co.  v.  Wade,  97  IT.  S.  13. 


712  ACTIONS  BETWEEN  MEMBERS  §  635 

against  the  wrongdoers,  when  their  action  was  fraudu- 
lent, and  done  collusively  with  the  promoters  of  the 
corporate  enterprise,  although  the  plaintiff  was  not  a 
member  at  the  time,  if  the  facts  were  not  fully  disclosed 
to  him  at  the  time  he  became  a  member.1 

The  rule  applied  in  such  cases  is,  that  money  or  prop- 
erty obtained  fraudulently  or  otherwise,  to  which  the 
party  receiving  it  is  not  equitably  entitled,  becomes  a 
resulting  trust  in  favor  of  the  equitable  owner. 

§  635.  Protection  from  anterior  acts  of  promoters. — Per- 
sons who  come  forward  in  the  capacity  of  corporators 
or  promoters  of  a  company  assume  a  duty  of  good  faith; 
and  all  they  do  in  the  prosecution  of  the  enterprise, 
although  the  company  be  not  yet  established,  must  be 
done  with  fidelity  and  a  due  regard  to  the  rights  and 
interests  of  those  for  whom  they  profess  to  act,  and  who 
will  subsequently  be  affected  by  their  conduct.  They 
are  not  exempt  from  this  duty  because  of  the  fact  that 
the  stockholders  have  not  yet  come  in.  If  the  acts  af- 
fect the  interest  of  the  prospective  stockholders,  these 
acts  must  be  done  honestly  ;  because  the  circumstance 
that  they  are  absent  increases  rather  than  diminishes 


i  Hill  v.  Glasgow  B.  Co.,  41  F.  610;  Carson  v.  Gas-Light  Co.,  80  la.  638  ; 
45  N.  W.  1068.  The  case  of  New  Sombrero  Phosphate  Co.  v.  Erlanger,  L.  K. 
5  Ch.  D.  73;  aff'd  L.  B.  5  App.  Cas.  1213,  comes  within  this  principle.  In 
that  case  members  of  the  company,  when  the  facts  became  known  to  them, 
elected  a  new  board  of  directors  who  proceeded  in  the  name  of  the  corpo- 
ration against  those  who  had  set  the  company  on  foot  and  used  the  former 
directors  as  mere  tools  through  which  to  consummate  a  sale  of  their 
property  to  it  at  a  price  far  in  excess  of  its  real  value.  The  relief  asked  for 
and  granted  was  that  the  sale  be  set  aside,  and  for  repayment  to  the  com- 
pany of  the  money  paid  to  the  promoters  upon  a  restoration  to  them  of  the 
property  conveyed. 

For  other  applications  of  the  principle  of  this  case,  see  Simd"ns  v.  Vulcan- 
Oil  Co.,  61  Pa.  St.  202 ;  Bagnall  v.  Carlton,  L.  B.  6  Ch.  D.  371 ;  Phosphate- 
Sewerage  Co.  v.  Hartmont,  L.  B.  5  Ch.  D.  395 ;  Beck  v.  Kantorwicz,  3  K.  <fe 
J.  230;  Mason  v.  Harris,  11  Ch.  D.  97;  Lindsay  Petroleum  Co.  v.  Hurd,  L. 
B.  5  P.  C.  221.  Compare  Albion  Steel,  etc.,  Co.  v.  Martin,  1  Ch.  580. 
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the  obligation  to  be  careful  of  the  interest  of  persons 
who,  from  the  nature  of  the  case,  are  not  in  a  position  to 
take  care  of  themselves.1 

§  636.  Acquiescence  of  complaining  shareholder. — Sim- 
ple acquiescence  in  the  general  sense  of  non-action  by 
individual  shareholders  constitutes  no  defence  to  an 
action  by  them  for  breaches  of  trust,  gross  dereliction 
of  duty,  misapplication  of  corporate  funds  or  other 
wrongs  not  within  the  power  of  a  mere  majority  to 
ratify  or  authorize. 

It  is  the  highest  .and  most  beneficial  function  of  the 
corporation  to  proceed  against  the  delinquents  in  such 
cases  to  obtain  redress  for  the  wrongs  done  to  the  min- 
ority, and  the  will  of  no  majority  short  of  unanimity 
should  stand  in  the  way.2 

But  a  different  rule  would  apply  where  a  shareholder 
voluntarily  and  overtly  acquiesced  in  or  condoned  the 
wrong,  though  he  might  derive  a  benefit  from  a  suit  by 
the  corporation  on  account  of  it.3  But  in  order  to  estop 
them  on  the  ground  of  ratification,  it  must  appear  that 
their  consent  was  obtained  fairly  and  with  full  notice 
of  all  the  material  facts  of  which  it  was  their  right  to 
be  informed.4  And  a  member  cannot  be  bound  by 
acquiescence  or  even  by  ratification,  if  there  have  been 
any  fraudulent  concealments  on  the  part  of  the  directors,, 
or  others  who  had  a  hand  in  bringing  it  about.5 


i  Simons  v.  Vulcan  Oil,  etc.,  Co.,  61  Pa.  St.  202.     Infra,  Ch.  XXV. 

2  See  Bagshaw  v.  Eastern  TJn.  Ry.  Co.,  7  Hare,  130 ;  Salomons  v.  Lalng,  12 
Beav.  377.  See  also,  Atwoolv.  Merryweather,  L.  E.  5Eq.  464,  n.,  468;  Heath 
v.  Erie  Ry.  Co.,  8  Blatchf.  406;  Hoole  v.  Gt.  West.  Ey.  Co.,  L.  E.  3  Ch.  274; 
Hazard  v.  Durant,  11  E.  I.  207.  But  see  Brewster  v.  Boston  Theatre  Co., 
104  Mass.  394-397. 

3  Pitcher  v.  Board  of  Trade,  121  111.  412 ;  13  N.  E.  187 ;  Berry  v.  Broach, 
65  Miss.  450 ;  4  So.  117 ;  Dunphy  v.  Trav.  Newsp.  Ass'n,  146  Mass.  495 ;  16 
N.  E.  426 ;  App.  of  Shaeber  (Pa.),  17  A.  209. 

♦  Ives  v.  Smith,  3  N.  Y.  S.  645;  19  N.  Y.  S.  Eep.  556. 

6  In  Grayson  v.  Willoughby  (la.),  4  L.  R.  An.  365,  it  was  held  that  a 
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§  637.  Not  barred  by  acquiescence  in  other  acts  of  wrong- 
doing.— The  acquiescence  of  a  shareholder  in  one  act  of 
injury  to  the  corporation,  or  in  a  series  of  injuries,  con- 
stitutes no  bar  to  an  action  to  prevent  or  recover  for 
other  violations  of  his  rights  by  the  same  or  other 
parties. 

Where  the  acts  of  the  directors  are  positively  illegal, 
the  fact  of  being  cognizant  of  them,  or  even  of  deriving 
benefit  from  them,  does  not  prevent  a  member  from 
afterwards  objecting. 

And  if  such  acquiescence  by  an  original  holder  does 
not  bind  him,  with  much  less  reason  could  it  be  held 
that  his  acquiescence  would  bind  a  subsequent  holder 
•of  the  stock.1 

# 

Indeed,  it  is  doubtful  if  a  shareholder  should,  in  any 
case,  be  bound  by  acquiescence  in  a  transaction  which 


member  of  a  mutual  insurance  company  may  recover  from  its  directors  the 
amount  which  he  has  paid  into  the  association  in  case  he  has  lost  his 
insurance  by  their  acts  in  consolidating  with  another  company  to  which 
they  have  attempted  to  turn  over  all  its  insurance,  but  which  refuses  to 
permit  him  to  transfer  his  membership  to  it  on  the  ground  that  he  has  con- 
tracted a  disease  which  makes  him  uninsurable,  where  they  have  received 
large  sums  of  money  by  reason  of  the  consolidation;  and  that  his  applica- 
tion to  the  new  company  for  a  transfer  was  no  ratification  of  the  consolida- 
tion such  as  will  estop  him  from  maintaining  the  action.  The  decision  was 
based  upon  the  fact  that  such  consolidation  was  a  fraud  upon  plaintiff,  and 
the  principle  that  when  fraud  enters  into  a  transaction  there  is  neither 
ratification  nor  estoppel.  The  entire  assets  of  an  insurance  company  were 
transferred  to  another  company,  in  violation  of  law,  and  a  consolidation 
effected.  Held,  that  the  fact  that  the  policy-holders  of  the  original  company 
received  dividends  on  their  policies  from  the  consolidated  company  does 
not  estop  them,  or  the  receiver  representing  them,  from  maintaining  an 
action  against  the  directors  of  the  original  company  for  wasting  its  assets 
by  the  consolidation.     Pierson  v.  Cronk,  13  N.  Y.  S.  845. 

In  the  same  case  it  was  held  that  evidence  that  the  illegal  consolidation 
of  two  companies  resulted  in  taking  from  the  consolidated  treasuries  an 
amount  largely  in  excess  of  the  outstanding  obligations  of  one  of  the  orig- 
inal companies,  and  that  the  deficiency  continued  until  the  company,  unable 
to  meet  its  obligations,  passed  into  the  hands  of  a  receiver,  is  sufficient  to 
show  that  the  deficiency  resulted  from  the  consolidation.  See  also  Story 
on  Agency,  sees.  242-3. 

1  Bloxam  v.  Metropolitan  Ry.  Co.,  L.  R.  3  Co.  337. 
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is  clearly  illegal.  If  he  has  acted  as  one  of  a  majority, 
attempting  to  legalize  an  ultra  vires  act,  he  should  be  at 
liberty  to  withdraw  his  assent  on  further  consideration 
and  prevent  its  consummation.  If  an  act  or  a  course 
of  business  not  authorized  by  the  charter  has  been  de- 
termined upon  by  the  body  of  shareholders,  which  the 
agents  of  the  corporation  believe  would  render  its  fran- 
chise liable  to  forfeiture  by  the  state,  it  is  clearly  their 
duty  to  refuse  performance. 

Courts  have  exercised  a  liberal  discretion  in  such 
cases,  and  have  granted  preventive  relief  to  share- 
holders who  have  formally  acquiesced,  if  by  so  doing 
the  rights  of  third  parties  would  not  be  sacrificed.1 

§  638.  The  immediate  plaintiff  must  not  be  personally 
disqualified.— Any  personal  disqualification  of  the  plaint- 
iff will  be  ground  for  refusing  relief,  whatever  be  the 
equities  of  others,  and  whether  it  arises  from  his  laches 
or  his  own  acquiescence  or  that  of  the  original  holder 
from  whom  he  purchased,  if  he  had  notice  of  it,  It  is 
a  general  principle,  founded  upon  the  law  of  contract, 
that  the  directors  and  the  majority  of  a  company  may 
be  restrained  from  employing  money  subscribed  for 
•one  purpose  in  the  prosecution  of  another,  however 
•advantageous  ;  but,  like  other  general  principles,  it  is 
subject  to  many  qualifications  in  its  application.  So  one 
entitled  to  an  equitable  remedy  may  so  conduct  himself 
as  to  give  rise  to  a  new  equity  against  himself  and  bar 
his  right  to  the  remedy. 

One  entitled  to  sue  on  behalf  of  the  corporation 
should  come  with  diligence  to  assert  the  right.  Like 
many  others,  it  may  be  lost  by  delay.2 


i  Ffooks  v.  Southwestern  Ry.  Co.,  1  Sm.  &  G.  142, 164;  Graham  v.  Birken- 
head, etc.,  Ry.  Co.,  2  McN.  &  G.  146;  Leo  v.  Union  Pacific  Railway  Co.,  19 
Fed.  Rep.  283. 

2  Ffooks  v.  Southwestern  Ry.  Co.,  1  Sm.  &  G.  142,  164;  Burt  v.  British 
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"  As,  on  the  other  hand,  a  plaintiff,  who  has  a  right  to 
complain  of  an  act  done  to  a  numerous  society  of  which 
he  is  a  member,  is  entitled  to  effectually  sue  on  behalf  of 
himself  and  all  others  similarly  interested,  though  no 
other  may  wish  to  sue,  so,  although  there  are  a  hundred 
who  wish  to  institute  a  suit  and  are  entitled  to  sue, 
still  if  they  sue  by  a  plaintiff  who  has  personally  pre- 
cluded himself  from  suing,  that  suit  cannot  proceed."1 

§  639.  Amount  of  interest  immaterial. — Neither  the 
motives  with  which  the  plaintiff  purchased  his  interest, 
nor -the  smallness  of  that  interest,  is  a  reason  for  refus- 
ing relief  in  a  meritorious  case  properly  brought  before 
the  court.2 

Such  is  the  settled  rule  ;  but  if  a  bill  in  equity  is 
brought  on  behalf  of  a  plaintiff  and  such  others  as  may 
come  in  to  prosecute  the  suit,  and  no  others  come  in, 
the  plaintiff,  in  order  to  maintain  his  bill,  must  show 
that  he  himself  is  entitled  to  equitable  relief.3 

And  if  it  appears  that  other  persons  whose  interests 


Assur.  Ass'n,  4  De  G.  &  J.  158,  174 ;  Taylor  v.  Holmes,  8  S.  Ct.  1192 ;  Bel- 
mont v.  Erie  By.  Co.,  52  Barb.  663;  Hubbel  v.  Warren,  8  Allen,  173;  Cent. 
E.  B.  Co.  v.  Collins,  40  Ga.  616. 

1  Burt  v.  British  Assur.  Ass'n,  4  De  G.  &  J.  158.  Supra,  §  Where  it  was 
shown  that  the  complaining  shareholders  had  postponed  taking  any  action 
for  redress  of  the  grievances  complained  of,  for  from  seven  to  fifteen  years, 
it  was  held  that  they  had  thereby  forfeited  their  right  to  equitable  relief. 
Alexander  v.  Searcy,  81  Ga.  536  ;  8  S.  E.  630.  See  also,  Taylor  v.  South,  etc., 
By.  Co.,  4  Woods,  575;  Houldsworth  v.  Evans,  L.  B.  3  H.  L.  263;  Stewart 
v.  Erie,  etc.,  Transp.  Co.,  17  Minn.  372;  Peabody  v.  Flint,  88  Mass.  54.  In 
this  case  a  delay  of  three  and  a  half  years  was  held  to  be  a  bar.  In  Gregory 
v.  Patchett,  33  Beav.  595,  six  years  were  held  to  be  a  bar ;  and  in  Ashurst's 
App.,  60  Pa.  St.  290,  seven  years. 

2  See  Colman  v.  Eastern  Counties  Ry  Co.,  10  Beav.  1;  Ramsey  v.  Gould,  57 
Barb.  39S;  s.  c.  8  Abb.  Pr.  N.  S.  174;  Camblos  v.  Phil.,  etc.,  R.  R.  Co.,  4  Brew- 
ster, 563,  591,  592;.  Sanford  v.  R.  R.  Co.,  24  Pa.  St.  378.  All  share  in  the  re- 
sults of  the  suit  in  proportion  to  interest.  The  shareholder  bringing  the  suit  ob- 
tains priority  or  preference.  Wallace  v.  Lincoln  Sav.  B'k  (Tenn.),  15  S.  W. 
448. 

»  Hubbell  v.  Warren,  8  Allen  (Mass.),  173;  Moore  v.  S.  V.  Min.  Co.,  104  N. 
C.  534;  10  S.  E.  679. 
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are  hostile  to  those  of  the  company  have  agreed  with 
the  plaintiff  to  bear  and  pay  the  expenses  of  the  litiga- 
tion, relief,  especially  upon  interlocutory  motion,  will  be 
refused.1 

§  640.  The  rule  in  federal  courts.— A  qualification  of 
the  general  right  of  a  shareholder  to  sue  is  found  in 
the  practice  of  the  United  States  circuit  courts.  By 
act  of  Congress,  March  3,  1875,  these  courts  are  au- 
thorized to  dismiss  any  suit  in  which  it  appears  that 
the  parties  have  been  improperly  or  collusively  made 
or  joined  as  defendants  for  the,  purpose  of  giving  the 
court  jurisdiction  under  that  act.2 

§  641.  The  character  of  the  tribunal  does  not  alter  that  of 
the  action.— The  fact  that  a  court  of  equity  is  the  proper 
tribunal  in  which  to  bring  actions  for  relief  against 
corporate  agents,  does  not  change  their  character  from 
legal  to  equitable,  or  vice  versa.3 


1  Belmont  v.  Erie,  Ry.  Co.,  52  Barb.  663.  But  see  Ramsey  v.  Gould,  57  Barb. 
-398. 

2  The  court,  in  pursuance  of  that  authority,  subsequently  formulated  the  fol- 
lowing equity  rule,  No.  94 :  "  Every  bill  brought  by  one  or  more  stockholders  in 
a  corporation  against  the  corporation  and  other  parties,  founded  on  rights  which 
may  properly  be  asserted  by  the  corporation,  must  be  verified  by  oath,  and  must 
contain  an  allegation  that  the  plaintiff  was  a  shareholder  at  the  time  of  the 
transaction  of  which  he  complains,  or  that  his  share  had  devolved  upon  him 
since  by  operation  of  law;  and  that  the  suit  is  not  a  collusive  one,  to  confer 
on  a  court  of  the  United  States  jurisdiction  of  a  case  of  which  it  would  not 
otherwise  have  cognizance.  It  must  also  set  forth  with  particularity  the  efforts 
of  the  plaintiff  to  secure  such  action  as  he  desires  on  the  part  of  the  managing 
directors  or  trustees,  and,  if  necessary,  of  the  shareholders,  and  the  causes  of 
his  failure  to  obtain  such  action."  Effect  was  given  to  that  rule  in  Hawes  v. 
Oakland,  104  U.  S.  450  460;  Detroit  v.  Dean,  106  U.  S.  537;  Dimpfell  v.  Rail- 
road Co.,  110  U.  S.  209;  and  in  Squair  v.  Lookout  Mt.  Co.,  42  F.  729;  and  the 
abuses  which  led  to  its  enactment  were  stated  by  Justice  Miller.  The  decision 
in  that  case  is  therefore  generally  inapplicable  to  cases  brought  in  state  courts. 
An  averment  that  protests  were  made  against  the  diversion  of  corporate  funds 
and  other  abuses  of  trust,  though  it  was  not  alleged  that  such  protests  were  made 
by  or  on  behalf  of  complainant  or  any  other  stockholder,  was  held  to  bring  the 
case  within  the  spirit  of  equity  rule  94,  and  entitle  complainant  to  sue.  Weiden- 
feld  v.  Alleghany  &  K.  R.  Co.  et  al.,  47  F.  11. 

3  Where  the  action  was  brought  for  a  cancellation  of  certificates  of  stock  al- 
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Where  a  state  court  refuses  to  permit  the  receiver 
appointed  by  it  either  to  sue  or  to  be  made  a  party- 
defendant,  the  jurisdiction  of  the  federal  court  fails.1 

§  642.  Practice— Trial.— The  complaint  in  such  action  is 
not  rendered  defective  by  its  failure  to  allege  that  the 
corporation  has  paid  out  any  money  or  sustained  any 
damage  by  defendant's  failure  to  perform  their  agree- 
ment to  pay  the  deferred  purchase  price  of  the  land,  as' 
such  payment  is  essential  to  the  protection  of  the  cor- 
poration's right  to  the  property.2  The  acts  complained 
of  in  such  action  being  within  the  knowledge  of  the- 
defendants,  denial  should  not  be  upon  information  and 
belief.  An  answer  so  framed  may  be  disregarded  by 
plaintiff  and  a  judgment  had  upon  the  pleadings.3  The 
action  being  purely  equitable,  the  defendants  are  not 
entitled,  as  a  matter  of  right,  to  a  trial  of  the  whole 
issues  by  a  jury.  But  it  is  proper  in  such  action  to 
frame  issues  to  be  tried  by  a  jury.4     In  such  actions  by 


leged  to  have  been  illegally  issued,  the  equitable  relief  could  not  be  granted  be- 
cause no  offer  had  been  made  to  return  the  purchase  money  and  rescind  the 
contract.  And  it  was  held  that  such  being  the  case,  the  legal  action  for  damage 
was  barred  because  not  brought  within  six  years.  Pierson,  Receiver,  etc.,  v. 
McCurdy,  33  Hun,  520.  In  Jewett  v.  Bradford  Sav.  Bank  &  Trust  Co.,  45  F. 
801  (April,  1891),  it  was  held  that  a  proceeding  in  equity  to  compel  the  transfer 
upon  the  books  of  a  corporation  of  corporate  stock  which  the  complainant  had 
purchased  from  a  third  person,  is  not  a  suit  "  to  recover  the  contents  of  any 
promissory  note  or  other  chose  in  action  in  favor  of  any  assignee ' '  of  which  juris- 
diction is  excluded  from  the  federal  courts  by  Act  Cong.  1888,  sec.  1. 

1  Porter  v.  8abin,  36  F.  475.  Where  a  suit  is  brought  against  a  corporation 
and  its  officers  by  a  stockholder  merely  for  the  purpose  of  obtaining  an  account- 
ing and  the  appointment  of  a  receiver,  it  is  error  to  decree  that  the  corporate 
property  be  sold,  and  the  proceeds  divided  among  the  stockholders.  Wayne  Pike 
Co.  v.  Hammons  (Ind.),  27  N-  E.  487. 

2  Woodroof  v.  Howes  (Cal.),  26  P.  111. 

3  Loveland  v.  Garner,  79  Cal.  317;  21  P.  766. 

*  Brinkerhoff  v.  Bostwick,  105  N.  Y.  567;  12  N.  E.  58.  See  Hun  v.  Cary,  82 
N.  Y.  65;  Bradley  v.  Aldrich,  40  Id.  504;  Davidson  v.  Associates  of  Jersey  Co., 
71  N.  Y.  333,  340.  The  complaint  should  be  sufficiently  specific  to  clearly  show 
the  ultra  vires  nature  of  the  transaction.  Thompson  v.  Moxey  (N.  J.),  20  A. 
854.  ' 
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shareholders  against  directors,  to  recover  alleged  losses 
caused  by  their  inattention  and  mismanagement,  the 
burden  is  on  complainant,  not  only  to  prove  the  losses, 
but  that  such  losses  were  the  consequence  of  defend- 
ants' negligence.1 

§  643.  Expenses  of  suit.— The  owner  of  stock  in  a  cor- 
poration who  sues  for  himself  and  all  other  share- 
holders successfully,  for  a  wrong  done  to  the  corpora- 
tion, is  entitled  to  be  reimbursed,  his  actual  and  neces- 
sary expenses  and  expenditures  including  attorney's 
fees  out  of  the  corporate  fund.2 

§  644.  Liability  for  inducing  subscriptions  through  false 
publications.— The  general  public  is  so  at  the  mercy  of 
company  promoters,  sometimes  over-sanguine,  oftener 
dishonest,  that  it  requires  all  the  protection  that  the 
law  can  give  it.  If  persons  take  upon  themselves  to 
make  false  assertions  as  to  which  they  are  ignorant, 
whether  they  are  true  or  not,  they  must,  in  a  civil  point 
of  view,  be  held  responsible  to  the  same  extent  as  if 
they  had  asserted  that  which  they  knew  to  be  untrue. 

The  general  result  of  all  the  decisions  may  be  thus 
stated  :  Directors  and  promoters  are  not  liable  for  injur- 
ies and  losses  resulting  from  false  statements  published 
by  them  which  they  believed  to  be  true,  though  they  be 
guilty  of  a  slight  dereliction  of  duty  in  not  ascertaining 
the  reasonableness  or  unreasonableness  of  their  belief.3 


1  Wallace  v.  Lincoln  Sav.  Bank  (Tenn.),  15  S?  W.  448;  holding  also  that  a 
director,  in  a  suit  between  himself  and  the  corporation,  or  those  suing  upon  the 
corporate  right  of  action  for  losses  resulting  from  his  alleged  negligence,  is  not 
presumed  to  have  knowledge  of  all  that  is  shown  by  the  books  of  the  company. 
Such  presumption  applies  only  to  suits  between  the  bank  and  a  stranger. 

2  Winthrop  v.  Meeker  Iron  Co.,  17  Feb.  Rep.  48. 

8  Thus  the  directors  of  a  tramway  company  issued  a  prospectus  in  which  they 
stated  that  they  were  authorized  to  use  steam  power,  and  by  this  means  a  great 
saving  in  working  would  be  effected,  but  at  the  time  of  making  this  statement 
they  had  not  in  fact  obtained  authority  to  use  steam  power,  though  they  honestly 
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But  they  are  liable  when  they  make  statements  to 
he  acted  upon  by  others  :  1.  If  false,  and  known  to 
be  false  ;  2.  If  made  recklessly,  or  without  care  whether 
they  are  true  or  false  ;  3.  Where  they  are  guilty  of 
gross  negligence  itself  amounting  to  legal  fraud  in  not 
availing  themselves  of  the  means  within  their  reach 
of  ascertaining  the  truth  or  falsity  of  such  statements  ; 
4.  "Where  the  nature  of  such  false  statements,  the 
manner  of  making  them,  and  the  circumstances  under 
which  they  are  made  amount  to  a  warranty  of  their 
truth,  however  honestly  they  were  made. 

§  645.  Presumption  in  cases  of  false  publications. — It  has 

become  well  settled  both  in  England  and  in  this  coun- 
try that  where  a  false  statement  is  published  or  uttered 
publicly  in  such  a  way  that  it  may  reach  an  indefinite 


believed  that  they  would  as  a  matter  of  course.  It  was  held  that  they  were  not 
liable  in  an  action  of  deceit  brought  by  a  shareholder  to  apply  for  shares  by  the 
statement  in  the  prospectus.  Dewey  v.  Peck,  H.  of  L.  26;  Am.  &  Eng.  Cor. 
Cas.  341.  See  also,  Arnison  v.  Smith,  L.  E.  41  Ch.  D.  348;  Nelles  v.  Ontario 
Inv.  Ass'n,  Am.  &  Eng.  Cor.  Cas.  82.  The  whole  law  and  many  cases  on  the 
-subject  may  be  found  in  the  notes  to  Chandelor  v.  Lopus,  1  Smith  Leading  Cas. 
165  &  2  Id.  74.  In  Arnison  v.  Smith,  supra,  persons  had  taken  debenture  stock 
in  a  company  in  reliance  on  a  statement  in  a  prospectus  issued  by  the  directors 
that  $200,000  of  share  capital  had  been  subscribed,  when  in  fact  it  had  only  been 
allotted  in  fully  paid  up  shares  to  the  contractor..  After  allotment  the  directors 
sent  to  all  the  allotters  of  shares,  along  with  their  stock  certificates,  a  circular 
which,  amid  statements  about  other  matters,  stated  the  truth  as  to  the  matter 
misrepresented,  but  did  not  admit  the  misrepresentation  nor  inform  the  allotters 
they  could  retire  and  get  back  their  money.  The  concern  proving  a  failure,  some 
-of  those  who  had  subscribed  on  the  faith  of  the  misrepresentation,  and  completed 
payment  of  all  the  installments,  sued  the  directors  for  damages.  It  was  held 
that  the  untrue  statement  in  the  prospectus  was  to  be  taken  as  inducing  the 
allottees  to  enter  into  the  contract  and  entitled  them  to  damages ;  and  that  its 
effect  was  not  done  away  with  by  the  circular,  and  that  those  who  went  on  to 
pay  up  in  full,  after  receiving  the  circular,  could  recover  damages  for  the  loss  of 
the  money  paid  by  them  after  receiving  it  as  well  as  in  respect  to  what  they  had 
paid  at  first.  Kekewich,  J.,  said:  "  It  is  not  possible  to  analyze  the  different 
motives  which  actuated  the  applicants  for  this  stock.  The  whole  passage  in 
which  this  sentence  occurs  is  an  exposition  of  the  answer  to  be  made  to  this 
defence,  showing  that  as  long  as  the  statement  in  the  prospectus  was  a  mate- 
rial inducement  the  other  motives  which  may  also  have  induced  the  parties  to 
make  applications  are  of  no  value." 
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number,  the  presumption  arises  that  all  who  have  acted 
upon  it  saw  it  or  heard  it  and  relied  upon  and  were  de- 
ceived by  it. 

This  principle  is  often  applied  to  statements  contained 
in  reports  of  corporate  officers  to  stockholders  and  to 
prospectuses  and  advertisements  published  by  them.1 
In  Peek  v.  Ghierney  2  the  court  said :  "  The  report, 
though  originally  made  to  the  shareholders,  was  in- 
tended for  the  information  of  all  persons  who  were 
disposed  to  deal  in  shares  ;  and  the  representation 
must  be  regarded  as  having  been  made  not  indirectly, 
but  directly  to  each  person  who  obtained  the  report 
from  the  bank  where  it  was  publicly  announced  it  was 
to  be  bought,  in  the  same  manner  as  if  it  had  been 
personally  delivered  to  him  by  the  director."3 

The  doctrine  thus  established  in  England,  and  since 
followed,  was  recognized  and  adopted  in  Cross  v.  Sack- 


1  In  Davidson  v.  Talloch,  6  Jur.  (N.  S.)  543,  it  was  held  that  in  such  case 
no  privity  need  be  shown  between  the  officer  issuing  or  publishing  the  false 
statements  and  the  purchaser.  One  acting  upon  it  in  the  purchase  of  stock 
has  his  remedy  against  all  who  participate  in  making  or  issuing  the  report. 
But  the  superior  court  of  Massachusetts  has  recently  decided  (Sept.,  1891), 
and  apparently  contrary  to  principle  and  the  weight  of  authority,  that  no 
liability  is  incurred  by  corporate  officers  where  notes  of  the  corporation  are 
induced  to  be  taken  by  false  and  fraudulent  representations  as  to  the  amount 
of  its  paid,  up  capital  stock  contained  in  their  statement  filed  with  the  state  cor- 
poration commissioner  as  required  by  statute.  The  reason  assigned  by  the  court 
was  that  such  a  statement  is  not  addressed  to  nor  intended  for  the  public.  Hun- 
newell  v.  Duxbury  (Mass.),  28  N.  E.  267.  It  might  be  pertinent  to  inquire 
"  For  whom  were  the  statements  intended  if  not  for  the  public  ?" 

2  L.  E.  6  H.  L.,  citing  and  commenting  upon  Scott  v.  Dixon,  29  L.  J.  (Ex.)  62. 

3  See  also  Gerhard  v.  Bates,  20  Eng.  L.  &  Eq.  129.  In  Cullan  v.  Thompson, 
■6  L.  T.  (N.  S.)  870,  where  directors  had  issued  false  reports,  and  the  manager 
and  secretary  supplied  detailed  statements  for  said  reports  knowing  them  to  be 
false,  and  that  they  were  to  be  used  for  the  fraudulent  purpose  of  misleading 
and  deceiving  third  parties  acting  on  the  report  in  the  purchase  of  shares;  that 
each  of  the  officers  of  the  company  who  knowingly  assisted  in  the  fraud  was 
personally  liable  to  third  parties  for  the  loss  caused  by  such  misrepresentation 
in  the  report,  though  the  report  was  signed  only  by  the  directors  and  not  by  the 
subordinate  officers. 

46 
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ett,1  where  the  court  say  :  "  When  an  instrument  is 
made  to  deceive  the  public  generally,  and  is  adopted 
as  well  as  intended  to  deceive  some  portion  of  the  pub- 
lic, and  as  well  one  person  as  another,  and  was  used  as 
it  was  designed  it  should  be,  and  fraudulently  induces 
some  one  to  act  to  his  prejudice  by  acting  in  the  mode 
it  was  intended  to  influence  them  to  act,  who  might  be 
deceived  by  it,  the  person  who  made  the  instrument 
and  caused  it  to  be  thus  fraudulently  used  is  liable  to 
the  person  who  has  been  defrauded  by  it." 

And  in  another  case  : 2  "It  is  not  essential  that  the 
reference  should  be  addressed  directly  to  the  plaintiff  - 
if  it  were  made  with  the  intent  of  its  influencing  every 
one  to  whom  it  might  be  communicated,  or  who  might 
read  or  hear  of  it,  the  latter  class  of  persons  would  be 
in  the  same  position  as  those  to  whom  it  was  directly 
communicated." 

But  the  corporation  is  not  held  liable  to  the  party 
defendant  in  such  cases  ;3  nor  are  those  who  are  really 
partners  in  what  was  supposed  to  be  a  corporation  where 
they  do  not  participate  in  making  the  false  report  or 
publication.4  The  same  rule  applies  in  this  country  to 
false  and  fraudulent  statements  contained  in  prospec- 
tuses as  where  they  are  contained  in  reports.5 


i  16  How.  Pr.  62. 

2  Cazeaux  v.  Mali,  25  Barb.  578.  To  same  effect,  see  Morse  v.  Swits,  19  How. 
Pr.  275. 

a  Prosser  v.  B'k,  106  N.  V.  677;  13  N.  E.  287;  Finedo  v.  Germania,  etc.,  Co. 
N.  Y.  Daily  Reg.  1885. 

*  Perry  v.  Hale,  143  (Mass.)  540;  10  ST.  E.  174. 

6  In  Morgan  v.  Skiddy,  62  N.  V.  319,  it  was  held  that  where  stock  was  pur- 
chased upon  reliance  upon  the  truth  of  false  statements  in  a  prospectus,  the  pur- 
chaser hste  a  right  of  action  for  deceit  against  the  persons  who,  with  knowledge 
of  the  fraud  and  with  intent  to  deceive,  put  it  in  circulation,  the  court  saying: 
"  The  representation  was  made  to  each  person  comprehended  within  the  class 
of  persons  who  were  designed  to  be  influenced  by  the  prospectus;  and  when  a 
prospectus  of  this  character  has  been  issued,  no  other  relation  or  privity  between 
the  parties  need  be  shown  except  that  created  by  the  wrongful  and  fraudulent 
acts  of  the  defendants  in  issuing  or  circulating  the  prospectus,  and  the  resulting 
injury  to  the  plaintiff." 
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Formerly  in  England  a  distinction  was  taken  between 
statements  made  in  reports  officially  made,  and  those 
made  in  prospectuses.  The  rule  prevailing  there  until 
recently  with  respect  to  the  latter  is  thus  stated  : 
"  The  purchaser  of  a  share  in  the  market,  upon  the 
faith  of  a  prospectus  which  he  has  not  received  from, 
those  who  are  answerable  for  it,  cannot,  by  action  upon 
it,  so  connect  himself  with  them  as  to  render  them 
liable  to  him  for  the  misrepresentation  contained  in  it 
as  if  it  had  been  addressed  personally  to  himself." 1 

§  646.  Of  the  fraudulent  intent. — It  is  not  always 
necessary  in  equity  to  show  a  fraudulent  intent  ;  and 
where  necessary  it  may  be  established  from  circum- 
stances. Where  the  action  is  brought  for  rescission, 
proof  of  innocent  acts  and  representations  if  false, 
though  insufficient  to  sustain  an  action  for  deceit,  will 
entitle  a  party  to  relief.2 

Kescission  in  equity  has  been  said  to  be  the  only 
remedy  of  one  who  has  been  induced  to  enter  a  joint- 
stock  company  through  fraud.3  In  order  to  justify  a 
rescission  against  the  corporation,  the  transaction  must 
have  been  an  original  purchase.     On  like  principle  the 


1  Peek  v.  Guerney,  L.  K.  6  H.  L.  377.  In  a  later  ease  Bellairs  v.  Tucker,  L. 
R.  13  Q.  B.  D.  563,  a  rule  similar  to  the  American  view  was  adhered  to,  and  the 
court  held  the  making  of  false  statements  in  prospectuses  equally  reprehensible 
with  other  methods  of  perpetrating  fraud.  See  also  the  still  more  recent  case 
of  Derry  v.  Peek,  H.  of  h.  26  Am.  &  Eng.  Corp.  Cas.  341.  The  rule  as  to  the 
intent  which  must  be  shown  in  order  to  recover  for  damages  and  losses  resulting 
from  misrepresentations  in  sale  of  stock  is  thus  stated  in  Wakeman  v.  Dalley, 
51  N.  T.  27:  "  The  action  cannot  be  maintained  in  the  absence  of  proof  that  he 
believed,  or  had  reason  to  believe  at  the  time  he  made  them,  that  the  represen- 
tations made  by  him  were  false,  and  that  they  were  for  that  reason  fraudulently 
made,  or  that  he  assumed  or  intended  to  convey  the  impression  that  he  had 
actual  knowledge  of  their  truth,  though  conscious  that  he  had  no  such  knowl- 
edge." See  also,  Clark  v.  Edgar,  80  Mo.  106;  Schwenck  v.  Naylor,  102  N.  Y. 
683;  7  N.  E.  788;  Gee  v.  Moss  (Iowa);  Nelson  v.  Luling,  4  N.  T.  Sup.  Ct. 
544;  aff' d  62  N.  T.  645. 

2  Arkwright  v.  Newhold,  L.  R.  17  Ch.  D.  30. 
8  Benj.  on  Sales  (4th  Ed.),  sec.  467  a. 
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contract  of  an  innocent  vendor  of  shares  cannot  be  re- 
scinded on  account  of  the  false  representations  of  the 
corporate  agents  by  means  of  which  his  vendee  was 
induced  to  purchase.1  The  complainant  must  tender 
back  the  stock  upon  discovering  the  fraud.2 

The  fraud  cannot  be  set  up  by  the  vendor  as  a 
defence  to  an  action  for  specific  performance.  Where 
the  representations  amount  to  warranties,  equity  will 
compel  specific  performance  accordingly.3 

§  647.  Remedy  by  mandamus. — The  fact  that  the  re- 
fusal or  neglect  to  perform  duties  which  entitles  a 
shareholder  to  compel  performance  by  writ  of  manda- 
mus is  in  reality  that  of  an  agent,  an*d  only  nominally 
that  of  the  corporation,  is  sufficient  reason  for  consider- 
ing the  subject  in  this  connection  ;  and  the  writ  should 
in  all  cases  be  directed  to  some  officer  or  agent.  This 
is  true,  although  he  may  be  a  mere  ministerial  officer, 
as  a  cashier  of  a  bank  acting  under  the  direction  of  the 
directors.4 


i  Moffat  v.  Winslow,  7  Paige,  124. 

2  Francis  v.  N.  Y.  &B.  El.  R,  R.  Co.,  108  N.  Y.  93;  15  N.  E.  192;  17  Abb. 
N.  C  1.  The  action  in  equity  cannot  be  maintained  where  the  purchaser 
has  sold  part  of  the  stock.  He  can  in  that  case  only  have  the  remedy  at 
law  for  damages.  White  v.  Boyce,  21  Fed.  Rep.  228.  His  right  of  rescission 
is  barred  by  using  the  stock  in  another  transaction.  Bridge  v.  Penniman, 
105  N.  Y.  642 ;  12  N.  E.  19.  But  it  has  been  held  that  the  right  of  rescission 
is  not  lost  by  forfeiture  of  the  shares,  such  forfeiture  being  known  to  the 
vendor.  Maturin  v.  Trediniok,  4  New.  Rep.  15.  But  the  right  is  waived 
by  taking  an  indemnity  bond  against  liability  on  the  sale  after  discovery  of 
the  fraud.    Bridge  v.  Penniman,  51  Superior  Ct.  105  N.  Y.  642,  183. 

»  See  Jones  v.  Bowles,  9  Wall.  364,  where  the  vendor  was  enjoined  from 
enforcing  a  lien  which  he  held  on  the  property,  whioh  in  selling  the  stock  he 
represented  to  be  unencumbered. 

*  Where  a  director  has  been  excluded  from  the  privilege  of  inspection  of 
the  books  by  vote  of  the  other  directors,  it  was  held  that  there  was  no  im- 
propriety in  directing  the  writ  to  them  as  well  as  to  the  custodian  who  had 
followed  their  directions  in  refusing  to  allow  inspection.  People  v.  Throop, 
12  Wend.  182. 
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§  648.  The  remedy  in  case  of  amotion. — Mandamus  is 
the  most  appropriate  remedy  to  restore  or  induct  one 
into  the  enjoyment  of  the  rights  and  privileges  of  an 
incorporated  association  of  which  he  is  unlawfully  and 
unreasonably  deprived.1 

But  it  will  be  refused  if  it  appear  that  upon  admis- 
sion under  command  of  the  writ  the  petitioner  would 
be  immediately  expelled.2  There  is  a  disinclination 
on  the  part  of  courts  to  issue  process  of  any  kind  in 
the  face  of  power  in  the  hands  of  those  against  whom 
it  is  issued  to  render  it  nugatory. 

It  -is  well  established  that  courts  will  not,  in  cases  of 
mandamus,  try  the  title  to  an  office  or  franchise,  already 
held  by  color  of  right ;  yet  where  no  claim  is  set  up 
against  that  of  the  petitioner  to  an  office  in  a  private 
corporation,  the  writ  will  be  granted  to  compel  his 
admittance  to  the  office.3 

§  649.  Origin  of  the  remedy. — The  use  of  the  remedy 
by  mandamus  to  restore  members  of  corporations  to 
their  rights  and  privileges  of  membership,  in  case  of 
their  amotion,  is  of  very  ancient  origin  in  England, 
being  one  of  the  earliest  uses  of  the  writ  in  the  reign 
of  Edward  II.4 

§  650.  Jurisdiction  of  voluntary  associations  will  not  be  in- 
valid. — It  is  a  general  rule  that  courts  do  not  interfere 
by  mandamus  in  the  enforcement  of  the  by-laws  of 
merely  voluntary  associations  created  for  the  advance- 
ment of  religious,  moral  and  social  principles,  or  merely 
for  amusement.5 


i  People  v.  Med.  Soc.  of  Erie,  32  N.  Y.  187 ;  State  v.  White,  82  Ind.  278. 

a  Ex  parte  Paine,  1  Hill,  665. 

8  Curtis  v.  MeCullough,  3  Nev.  202. 

*  Dr.  Widrington's  Case,  1  Law,  153. 

«  The  Board  of  Trade  of  Chicago,  though  incorporated  by  act  of  Assem- 
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The  bringing  of  an  action  for  damages  for  expulsion 
from  a  society  organized  for  benevolent  purposes  is  a 
waiver  of  the  right  to  a  writ  of  mandamus.1 

A  member  cannot  be  deprived  of  any  right  or  privilege 
as  such  by  the  enactment  of  a  by-law  which  conflicts 
with  the  laws  of  the  state,  and  is  not  germane  to  the 
purposes  of  its  charter  ;  and  if  the  enforcements  of  such 
illegal  by-law  inflict  a  wrong  upon  him  for  the  redress 
of  which  no  adequate  means  are  afforded  by  action  at 
law,  a  mandamus  will  lie,  directing  that  he  be  restored 
to  his  rights.2 

But  where  a  minister  was  subsequently  disqualified 


bly,  was  held  to  be  merely  a  voluntary  organization,  and  having  adopted 
by-laws  and  a  form  for  their  enforcement,  and  having,  under  such  by-laws, 
through  the  exercise  of  its  powers  by  such  form,  expelled  a  member,  the 
court  properly  refused  to  award  a  writ  of  mandamus  to  compel  the  board  to 
admit  him  again  to  membership.  People  v.  Chicago  Board  of  Trade,  80  111. 
134;  State  v.  Milwaukee  Chamber  of  Commerce,  47  Wis.  670;  3  N.  760; 
Society,  etc.,  v.  Com.,  3  Pa;  St.  123;  Foram  v.  Howard  Ben.  Ass'n,  4  Barr. 
379 :  Franklin  v.  Com.,  10  Barr.  357. 

1  State  v.  Lipa,  28  Ohio  St.  665.  A  medical  society  incorporated  to 
promote  and  disseminate  learning  in  the  medical  profession,  and  to  give 
opportunities  for  the  interchange  of  knowledge  among  its  members,  is  a 
private  civil  corporation  in  whose  franchisa'the  incorporators  have  a  prop- 
erty interest.  If  a  member  of  such  corporation  has  a  clear  right  therein  of 
which  he  is  illegally  deprived,  the  proper  court  will  award  a  peremptory 
mandamus  commanding  and  compelling  the  society  to  restore  him  to  all  his 
rights  and  privileges  as  a  corporator.     State  v.  Waring,  38  Ga.  608. 

,  2  People  v.  Mech.  Aid  Soc,  22  Mich.  86;  Com.  v.  German  Soc,  15  Pa.  St. 
251;  People  v.  Med.  Soc,  etc.,  24  Barb.  570;  State  v.  Carteret  Club,  40  N. 
J.  L.  295.  The  same  principle  was  applied  to  the  ease  of  an  unwarranted 
removal  of  a  member  of  a  university  from  doctor's  degrees  where  he  had 
been  degraded  arbitrarily  and  for  a  cause  not  recognized  at  law,  as  furnish- 
ing any  ground  for  such  action,  and  mandamus  was  granted  to  compel  his 
restoration.  The  court  said  that  it  was  a  mistake  to  say  that  the  degrees 
of  which  it  had  been  sought  to  deprive  him  were  purely  honorary,  for  they 
were  blended  with  a  temporal  right  so  far  as  to  deserve  a  mandamus  to 
restore  the  party  degraded.  King  v.  University  of  Cambridge,  8  Mod.  Rep. 
148.  A  minister  who  had  been  improperly  deposed  from  the  charge  assigned 
to  him,  or  to  which  he  has  been  regularly  elected  and  commissioned,  has  his 

remedy  by  mandamus,  provided  there  are  endowments  or  emoluments  of  a 

temporal  nature  connected  with  the  position.     Runkel  v.  Winermiller,  4 

Har.  McHen.  429;  Weber  v.  Zimmerman,  22  Md.  156. 
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from  pursuing  his  calling  by  the  regularly  constituted 
authorities  in  the  association,  it  was,  considered  good 
■cause  for  quashing  the  writ.1 

The  same  principle  applies  to  business  and  benevolent 
•or  religious  associations  with  respect  to  the  removal  of 
members.  If  the  expulsion  has  taken  place  by  the 
regularly  constituted  authority  in  pursuance  of  the 
methods  provided  in  the  by-laws  which  have  been  sub- 
scribed by  the  members  and  become  a  part  of  his  con- 
tract of  membership,  a  court  will  not  interfere  by  manda- 
mus unless  it  appear  that  the  tribunal  designated  by  the 
•corporation  has  exceeded  its  authority,  or  that  the  by- 
law giving  such  authority  is  invalid  because  in  conflict 
with  the  general  law  or  the  charter,  or  for  other  reason.2 

§  651.  Remedy  at  law  inadequate. — Another  ground 
which  generally  operates  to  justify  a  refusal  of  the  writ 
in  such  case  is  the  existence  of  an  adequate  remedy 
at  law  in  a  suit  for  damages.  And  in  the  case  of  a  re- 
ligious society,  the  church  authorities,  to  which  the  ap- 
plicant for  this  species  of  relief  has  voluntarily  submit- 
ted himself  by  becoming  a  member,  have  the  best  means 
of  judging  of  the  propriety  of  such  member's  conduct, 
and  of  the  sufficiency  of  the  reasons  for  his  expulsion  ; 
and  after  such  authorities  have  acted,  courts  will  gen- 
erally decline  to  interfere  unless  some  property  right 
is  involved,  or  some  pecuniary  loss  will  ensue,  or  such 
authority  has  been  exceeded  or  used  as  a  'cloak  for 
fraud  and  oppression.  Even  under  these  circumstances, 
it  must  appear  in  order  to  obtain  redress  by  mandamus 
that  an  action  at  law  would  be  unavailing  for  the 
purpose. 

1  Weber  v.  Zimmerman,  22  Md.  256. 

2  People  v.  St.  Stephen's  Ch.,  53  N.  T.  103;  State  v.  Hebrew  Cong.,  31  La. 
Ann.  205;  People  v.  Aushei  Chesed  Cong.,  37  Mich.  542;  People  v.  Mus.  Mut. 
Protec.  Un.,   118  N.  T.  101;  23  N.  E.  129;  German  Ref.  Ch.  v.  Seibert,  3  Pa. 

St.  282. 


728  ACTIONS   BETWEEN   MEMBERS  §§  652-65£ 

§   652.  Mere   restriction  no  ground  for  interference. — 

Mere  restriction  upon  the  exercise  of  the  rights  of  mem- 
bership in  a  corporation,  short  of  absolute  denial  of  all 
participation  in  its  affairs,  has  been  held  not  sufficient 
ground  for  interference  by  mandamus} 

"Whether  the  mandamus  will  lie  to  restore  one  to  the 
benefits  of  membership,  who  has  been  temporarily  sus- 
pended arbitrarily  and  without  cause,  depends  upon  the 
question  whether  the  benefits  of  which  he  is  thereby 
deprived  are  susceptible  of  computation  so  as  to  con- 
stitute a  fair  measure  of  damages  in  an  action  at  law.2 

§  653.  To  compel  production  of  corporate  books  and  rec- 
ords.—One  of  the  most  common  cases  calling  for  em- 
ployment of  the  remedy  is  where  parties  entitled  to  the 
possession  of  the  books  and  documents  belonging  to  the 
corporation  are  denied  possession,  or  their  production 
for  the  purpose  of  inspection  is  refused.  It  is  the 
peculiar  and  appropriate  remedy  in  such  cases.  It  would, 
in  a  majority  of  such  cases,  be  difficult  if  not  impossible 
for  the  aggrieved  party  to  obtain  any  adequate  relief  in 
an  ordinary  action  at  law.  The  old  rule  undoubtedly 
was,  that  it  was  only  to  be  issued  incases  of  public  in- 
terest or  having  some  relation  to  public  offices  or  rights  ;. 
but  in  the  time  of  Lord  Mansfield  a  more  liberal  doc- 
trine was  established,  and  the  writ  was  used  more  freely. 
Its  use  is  now  by  no  means  confined  to  public  corpora- 
tions.3 

§  654.    To  compel  surrender  or  delivery.— One  of  the 

first  cases  in  which  it  was  employed  in  the  case  of  a 


1  Crocker  v.  Old  South  Society,  106  Mass.  489. 

2  King  v.  Company  of  Free  Fishers,  East,  353.  It  was  granted  in  the  case  of 
a  member  of  a  chamber  of  commerce  against  the  board  of  directors,  to  prevent 
them  from  depriving  him  of  the  benefits  of  his  connection  with  it.  State  v. 
Chamber  of  Commerce,  20  Wis.  63. 

3  Schrivener's  Case,  2  Stra.  832;  Rex  v.  Wildman,  Id.  879. 
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private  corporation  in  this  country,  was  to  compel  the 
surrender  of  books  illegally  withheld,  where  the  clerk 
and  treasurer  of  a  religious  society,  whose  terms  of 
office  had  expired,  refused  to  deliver  the  records  and 
papers  of  the  society  to  their  successors  in  office.1 

It  was  granted  for  the  same  purpose,  under  like  cir- 
cumstances, to  a  private  manufacturing  company.2  The 
fact  that  the  books  were  purchased  by  the  officer  with- 
holding them,  with  his  own  private  funds,  does  not 
constitute  a  sufficient  excuse,  since  his  possession  is 
that  of  the  corporation.3 

Where,  however,  the  object  of  the  petition  presented 
by  a  stockholder  was  to  compel  the  company  to  keep 
its  books  of  account  at  its  principal  place  of  business, 
and  he  failed  to  show  any  injury  by  their  not  being 
kept  there,  the  writ  was  refused.4 

§  655.  Inspection  by  stockholders.— The  right  to  have 
inspection  of  the  books  of  account,  of  membership,  of 
minutes  and  other  books  kept  as  records  of  proceedings 
and  transactions,  is  one  of  the  clearest  rights  of  mem- 
bers of  corporations,  generally  so  declared  by  statute. 
Mandamus  is  the  appropriate  remedy  to  compel  the 
custodians  of  such  books  and  records  to  give  reasonable 
opportunity  for  inspection  and  examination  by  those 
entitled  to  the  privilege.  Nor  is  it  sufficient  ground  for 
a  refusal  of  the  writ  that  they  are  kept  in  a  particular 
way,  or  that  they  contain,  along  with  the  information 
to  which  the  petitioner  is  entitled,  other  information 
which  he  has  no  right  to  demand.  If  the  books  which 
the  statutes  prescribe  are  not  kept,  it  is  the  duty  of 
the  corporation  to  permit  an  inspection  of  such  as  they 


1  Proprs.  of  St.  Luke  Church,  etc.,  v.  Ruggles,  7  Cush.  226. 

2  American  Ry.  Frog  Co.  V.  Haven,  101  Mass.  398. 

3  State  v.  Gabel,  3  Vroom,  285. 

*  Pratt  v.  Meridan  Cutlery  Co.,  35  Com.  36. 
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do  keep  for  the  purpose  of  recording  the  transactions, 
concerning  which  the  stockholders  have  a  right  to 
be  informed.1  The  right  of  inspection  and  to  manda- 
mus to  enforce  it  given  by  state  law  was  held  to  apply- 
to  shareholders  in  national  banks,  and  not  to  be  cur- 
tailed by,  nor  to  be  in  conflict  with,  the  national  bank 
act.2 

If  a  statute  giving  to  stockholders  a  right  of  inspec- 
tion does  not  specifically  name  the  books  to  be  exhib- 
ited, but  refers  to  the  entries  which  they  must  contain, 
a  mention  at  the  time  of  the  request  to  inspect  the 
stock  book  and  record  book  sufficiently  indicates  the 
books  referred  to  in  the  statute,  and  which  it  is  the 
duty  of  the  company  to  keep.3 

§  656.  What  must  appear  to  authorise  the  writ. — In  order 

to  entitle  a  party  to  the  writ  he  must  make  it  appear 
that  some  substantial  interest  is  involved,  as  it  will  not 
"be  granted  to  gratify  idle  curiosity  or  to  enforce  a  mere 
naked  right.4  But  if  the  petition  show  a, prima  facie 
case  of  fraud,  and  the  inspection  is  desired  by  the 
stockholder  to  enable  him  to  obtain  information  for  the 


}  People  v.  Pac.  Mail  S.  S.  Co.,  50  Barb.  2S0.  A  right  to  inspect  the  books 
of  account  of  the  business  of  the  company  does  not  include  a  right  to  inspect 
the  stock  ledger  in  which  the  transfers  of  stock  are  entered,  nor  vice  versa.  Lyon 
v.  Am.  Screw  Co.  (R.  I.),  17  Atl.  Rep.  61.  See  also  State  v.  Bergenthal,  72 
Wis.  314;  39  N.  W.  566. 

2  Winter  v.  Baldwin,  89  Ala.  483;  7  So.  734. 

8  Kelsey  v.  Pfaundler,  etc.,  Co.,  3  N.  Y.  S.  723;  51  Hun,  636.  And  where 
the  statute  imposes  a  penalty  upon  the  corporation  for  denying  the  request,  the 
fact  that  an  inspection  was  allowed  and  had  subsequently  and  that  no  injury 
resulted  to  the  party  does  not  bar  a  recovery  of  the  penalty.  Id.  Under  the  Wis- 
consin statute  the  right  of  inspection  is  not  limited  to  the  stock  books, but  extends 
to  those  containing  the  general  account.  State  v.  Bergenthal,  72  Wis.  314;  39 
N.  W.  566.  A  denial  by  respondent  corporation  of  sufficient  knowledge  con- 
cerning plaintiffs'  ownership  of  stock  to  form  a  belief  does  not  put  in  issue  the 
positive  allegations  of  the  bill.    People  v.  Paton,  20  Abb.  N.  C.  195. 

4  People  v.  Walker,  9  Mich.  32S;  Hatchby  v.  City  B'k  of  New  Orleans,  1 
Rob.  La.  470;  Phoenix  Iron  Co.  v.  Com.,  113  Pa.  St.  563;  6  A.  75;  King  v. 
Merchant  Tailors'  Co.,  2  Barn.  &  Ad.  115. 
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purpose  of  obtaining  relief  against  the  fraud,  he  will  be 
entitled  to  the  writ.1 

The  principal  facts  required  to  be  shown  are,  that 
the  petitioner  has  a  clear  legal  right  to  make  the  exam- 
ination and  inspection;  that  he  has  some  beneficial 
interest  and  object  in  view ;  that  the  law  affords  him  no 
adequate  redress  for  the  injury  resulting  from  the 
refusal ;  and  that  he  has  made  a  proper  demand  upon 
the  proper  parties  having  the  records  in  custody.  Such 
demand  must  be  made  at  a  fitting  time  and  place.2 

§  657.  Whether  definite  purpose  must  be  shown. — There 
is  a  lack  of  harmony,  or  rather  of  definiteness,  in  the 
authorities  with  respect  to  a  stockholder's  right  to  in- 
spect the  books  of  the  corporation — whether  the  right  is 
absolute  so  as  to  entitle  him  to  exercise  it  at  all  times 
without  explaining  his  purpose  to  those  in  charge,  or 
dependent  upon  the  existence  of  a  proper  and  definite 
purpose.  In  case  of  refusal  to  allow  an  inspection,  the 
right  to  the  writ  may  often  depend  upon  the  view 
which  the  court  takes  of  this  question.  In  several 
cases  it  is  held  that  the  right  to  inspect  is  absolute,  and 
that  the  custodian  of  the  books  has  no  right  to  refuse 
unless  there  is  an  improper  motive  for  the  demanded 
inspection  known  to  him.  In  an  Alabama  case,  the 
court  reasoned  that  "  the  shareholder  is  not  required 
to  show  any  reason  or  occasion  rendering  an  exami- 


1  Phoenix  Iron  Co.  v.  Com.,  113  Pa.  St.  563. 

2  People  v.  Walker,  9  Mich.  328;  King  v.  Wilts  Canal  Co.,  3  Ad.  &  E.  477. 
It  was  held  that  a  demand  by  plaintiff's  attorney  was  not  sufficient.  People  v. 
U.  S.  Mer.  Rep.  Co.,  20  Abb.  N.  C  192.  When  it  is  uncertain  which  of  two 
agents  is  the  transfer  agent,  plaintiff  is  entitled  to  the  writ  against  both.  People 
v.  Paton,  30  Abb.  N".  C.  195.  An  answer  offering  to  buy  the  stock  of  the  relator 
is  entirely  irrelevant.  State  v.  St.  L.  &  S.  F.  Ry.  Co.,  29  Mo.  App.  301.  An 
answer  admitting  that  plaintiff  is  the  owner  of  the  shares  but,  denying  that  he 
was  entitled  to  possession  of  the  certificate,  held  to  be  evasive,  and  that  it  did  not 
controvert  the  positive  allegation  in  petitioner's  affidavit  as  to  his  ownership  of 
stock.     Martin  v.  William  J.  Johnson  Co.,  12  N.  T.  S.  844. 
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nation  opportune  and  proper,  or  a  definite  or  legitimate 
purpose.  The  custodian  of  the  books  and  papers  can 
not  question  or  inquire  into  his  motives  and  purposes. 
If  he  has  reason  to  believe  that  they  are  improper  or 
illegitimate  and  refuses  the  inspection  on  this  ground, 
he  assumes  the  burden  to  prove  them  as  such.  If  it  be 
said  this  construction  of  the  statute  places  it  in  the 
power  of  a  single  shareholder  to  greatly  injure  and  im- 
pede the  business,  the  answer  is,  the  legislature  regarded 
his  interests  in  the  successful  promotion  of  the  objects 
of  the  corporation  a  sufficient  protection  against  un- 
necessary or  injurious  interference."1 

The  inconvenience  and  abuses  which  might  result 
from  a  general  recognition  of  the  view  that  the  right  is 
absolute  and  may  be  exercised  arbitrarily  are  many. 
For  instance,  a  principal  shareholder  in  a  rival  com- 
pany might  become  a  shareholder  for  the  very  purpose 
of  becoming  informed  of  the  condition  financially  and 
otherwise  of  a  corporation,  and  use  the  information  thu& 
acquired  greatly  to  his  interest  and  its  prejudice.  It  is 
said  in  some  of  the  cases  that  the  possession  of  the 
right  of  inspection  is  necessary  to  enable  a  stockholder 
to  vote  understandingly.  But  great  inconvenience 
would  necessarily  result  where  the  stockholders  are 
numerous  if  each  of  them  were  entitled  to  a  mandamus 
to  enforce  his  right  of  inspection  for  the  mere  purpose 
of  qualifying  him  to  vote. 

Both  reason  and  the  weight  of  authority  are  in  sup- 
port of  the  proposition  that  a  shareholder  is  entitled  to 
mandamus  to  compel  the  custodian  of  books  and  papers 
to  allow  him  an  inspection  and  copies  of  them  in  case 
of  refusal  only  at  reasonable  times  and  for  definite 
proper  purposes.     Within  these  terms  should  be  held 


1  Poster  v.  White,  86  Ala.  467;  6  So.  88.     See  also,  State  v.  St.  L.  &  S.  F. 
Ry.  Co.,  29  Mo.  App.  301;  State  v.  Sportsman's  P.,  etc.,  Ass'n,  Id.  326. 
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to  come  a  purpose  to  become  informed  of  the  financial 
condition  and  the  progress  of  the  business  where  the 
desired  information  is  withheld  from  any  improper 
cause.1 

§  658.  Discretion  of  the  court— The  application  is 
addressed  to  the  sound  discretion  of  the  court,  and 
should  be  refused  unless  the  right  is  made  clear.  The 
power  of  the  court  should  not  be  wielded  so  as  to  cause 
frequent  annoyance  and  prejudice  to  the  agents  of  the 
corporation  and  other  stockholders.2  A  reference  may 
be  had  to  ascertain  the  truth  of  the  facts  alleged  in  the 
•affidavits  upon  which  the  application  is  based.3 

A  mere  suspicion  of  wrongdoing  by  the  agents  is  not 
sufficient,  though  the  petition  allege  an  intention  to 
bring  suit.4  The  inspection  must  be  necessary  to  set- 
tle some  property  right,  or  some  existing  controversy, 
or  to  determine  some  question  of  vital  interest.  The 
controversy  upon  which  light  is  sought  need  not  neces- 
sarily be  with  the  corporation  itself  or  its  officers,  but 
may  be  with  a  third  party.6 


1  Com.  v.  Phoenix  Iron  Co.,  105  Pa.  St.  Ill;  citing  King  v.  Merchant  Tailors' 
Co.,  2  Barn.  &  Aid.  115;  Keg.  v.  Maraquita  Min.  Co.,  1  El.  &  El.  289;  People 
v.  R.  R.  Co.,  50  N.  T.  Sup.  Ct.  456;  Rosenfeld  v.  Einstein,  46  N.  J.  Law,  479; 
In  re  Burton  &  Sadlers'  Co.,  31  Law  J.  Q.  B.  62;  People  v.  Pac.  M.  S.  S.  Co., 
50  Barb.  280;  Cockburn  v.  Un.  B'k,  13  La.  An.  289.  All  these  cases  except  the 
last  hold  that  something  more  must  be  shown  than  the  mere  benefit  of  general 
knowledge  to  be  derived  from  the  books  as  to  the  proper  conduct  of  the  busi- 
ness. See  also,  Lyon  v.  Am.  Screw  Co.  (R.  I.),  26  Am.  &  Eng.  Corp.  Cas.  132, 
n.;  17  Atl.  61;  App.  of  Empire  Pass.  By.  Co.,  7  Ry.  &  Corp.  L.  J.  470;  Buck 
v.  Collins,  51  Ga.  391;  Webber  v.  Townley,  43  Mich.  34;  5  N.  971;  Bean  v. 
People,  7  Col.  200;  2  P.  909. 

2  Re  Sage,  70  N.  T.  220;  People  ex  rel.  Field  v.  Northern  Pac.  R.  R.  Co., 
50  N.  T.  Sup.  Ct.  456;  s.  c.  18  Fed.  Rep.  471;  Reg.  v.  Wilts  &  Berks.  Canal 
Nav.  Co.,  29  L.  T.  922. 

8  People  v.  St.  L.,  etc,  R.  Co.,  44  Hun,  552. 

1  Cent.  R.  R.  Co.  v.  Ry.  Co.,  53  How.  Pr.  45. 

6  Mayor,  etc.,  v.  Graves,  8  T.  R.  590;  Rex  v.  Newcastle,  2  Str.  1223.  It  was 
■granted  to  allow  an  inspection  of  the  discount  book,  though  there  was  neither  a 
.suit  pending  nor  an  intention  to  bring  suit.    Cockburn  v.  Un.  B'k,  13  La,  Ann. 
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There  is  a  distinction  made  between  cases  where  the 
inspection  is  sought  of  the  ordinary  books  and  records 
of  the  corporation,  and  those  where  an  inspection  of  the 
minutes  of  a  directors'  meeting  is  demanded.  A  much 
stronger  and  plainer  showing  must  be  made  in  the  latter 
than  in  the  former  case.  The  reason  for  this  distinction 
is  the  fact  that  what  directors  resolve  upon  in  conduct- 
ing the  affairs  of  the  corporation  often  requires  secrecy, 
and  their  most  important  plans  might  be  thwarted  if, 
upon  slight  grounds,  any  stockholder  had  the  power  to 
make  them  public. 

§  659.  Does  not  generally  lie  to  compel  transfer  of  shares, 

— As  shares  of  stock  in  a  trading  corporation  are  sup- 
posed to  possess  a  market  value,  which  may  be  made  the 
basis  for  calculating  the  measure  of  damages  for  any 
losses  resulting  from  a  failure  or  refusal  to  enter  their 
transfer  on  the  registry  of  the  corporation,  it  is  not 
usual  to  grant  relief  by  mandamus  in  such  cases.2  Be- 
sides his  legal  remedy  in  damages,  he  may  sue  in  equity 


289.  To  discover  frauds  of  the  existence  of  which  there  was  a  well  founded  belief. 
Huylar  v.  Craigin  Cattle  Co.,  42  N.  J.Eq.  392,  the  court  saying: — "  Stockholders 
are  entitled  to  inspect  the  books  of  the  company  for  proper  purposes  at  proper 
times,  and  they  are  entitled  to  such  inspection  though  their  only  object  is  to 
ascertain  whether  their  affairs  have  been  properly  conducted  by  the  directors  or 
managers.  Such  a  right  is  necessary  to  their  protection."  To  enable  a  stock- 
holder to  ascertain  whether  a  by-law  exists  entitling  him  to  an  office.  Reg.  v. 
The  Sadlers'  Co.,  10  W.  R.  77.  The  extent  of  the  petitioner's  interest  must  be 
shown.  Hatch  v.  City  B'k  of  K.  O.,  1  Rob.  (La.)  470;  State  v.  Bienville  Oil 
Wks.,  28  La.  Ann.  204.  An  allegation  of  a  general  purpose  of  ascertaining  the 
condition  of  the  company  is  insufficient.  People  v.  Walker,  9  Mich.  328.  The 
writ  will  be  refused  the  owner  of  a  small  interest  whose  application  is  based 
upon  the  non-payment  of  dividends  for  a  long  period,  no  mismanagement  being 
alleged.    Lyon  v.  Am.  Screw  Co.  (R.  I.),  17  A.  61. 

1  See  A.  &  F.  R.  Co.  v.  Rowley,  9  Fla.  508;  Queen  v.  Marquita  Min.  Co.,  1 
El.  &  E.  289. 

3  Tobey  v.  Hakes,  54  Conn.  274;  7  A.  551;  Burnsville  Tp.  Co.  v.  State,  119 
Ind.  382;  20  N.  E.  421;  holding  also  that  the  writ  will  not  lie  to  one  possessing 
only  an  equitable  title  to  the  stock;  Law  Guar.  Tr.  Soe.  v.  Bank  of  England,  24 
Q.  B.  D.  406;  Tobey  v.  Hakes,  54  Conn.  274;  7  A.  551. 
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for  specific  performance  by  having  a  transfer  decreed.1 
There  is  an  exception  to  this  general  rule,  however, 
where  it  is  by  statute  made  the  plain  ministerial  duty 
of  the  corporation  to  make  the  proper  entries  of  transfer 
after  sale  of  shares  under  execution  against  the  original 
shareholders.  In  such  cases  the  sheriff  does  not  put 
the  purchaser  in  possession,  but  the  proper  officer  of 
the  corporation  is  pro  hoc  vicea  public  officer  and  if  he 
refuses  to  do  it  mandamus  is  the  proper  remedy  to  com- 
pel the  proper  entry  to  be  made.2  It  is  obvious  that 
the  purchaser  can  have  the  specific  relief  which  he 
seeks  in  no  other  way.3 


i  Morehead  v.  Western  N.  C.  K.  Co.,  96  N.  C.  362;  2  S.  E.  24".  In  such 
action  the  corporation  is  not  a  necessary  party.  Gould  v.  Head,  41  F.  240.  But 
the  administrator  must  be  made  a  party  to  an  action  to  compel  a  corporation  to 
issue  to  a  person  claiming  title  thereto  new  certificates  of  stock  standing  in  the 
name  of  a  deceased  person.  Baltimore  Retort,  etc..  Co.  v.  Mali,  65  Md.  39;  3. 
A.  286. 

*  Bailey  v.  Strohecker,  38  Ga.  259. 

8  Memphis  Appel.  Put.  Co.  v.  Pike,  9  Eeisk.  698. 
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CHAPTER  XXY. 

ACTION  BETWEEN  THE  COBPOBATION  AND  PBOMOTEBS. 

§  660.  When  action  will  lie. 

661.  Meaning  of  the  term  "promoter." 

662.  Promoters  entitled  to  profit  fairly  earned. 
■663.  Bights  of  the  corporation  herein. 

664.  When  agreements  between  incorporators  enforced. 

665.  Personal  liability  of  promoters. 
■  666.    Liability  to  account. 

€67.    Parties. 

§  660.  When  action  will  lie.— Analogous  to  the  action 
which  a  member  may  maintain  against  officers  of  the 
■corporation,  for  wrongs  perpetrated  by  them,  while 
acting  officially  for  the  corporation,  is  that  given  them 
in  the  name  of  the  corporation  against  promoters  for 
fraud  practiced  upon  collective  rights  anterior  to  and 
pending  the  formation  of  the  corporation.  And,  of 
course,  the  corporation  may  sue  in  its  own  name  and 
right. 

§  661.  Meaning  of  the  term  "promoter."— By  the  term 
"  promoter "  is  meant  one  who  undertakes  to  form  a 
company  with  reference  to  a  given  project  and  to  set  it 
going,  and  who  takes  the  necessary  steps  to  get  it 
going.1    When  used  in  connection  with  corporations,  it 


1  Twycross  v.  Grant,  L.  B.  2  C.  P.  Div.  469,  541.  To  constitute  a  person  a 
promoter  of  a  railroad  corporation,  it  must  affirmatively  appear  that  he  was  act- 
ing for  and  in  behalf  of  the  proposed  incorporation,  or  that  he  assumed  so  to  act, 
and  that  on  the  strength  of  this  authority  or  assumption  the  party  complaining 
so  dealt  with  him.  St.  Louis  F.  S.  &  W.  R.  Co.  v.  Tiernan,  37  Kan.  606;  15  P. 
544;  39  Am.  &  Eng.  B.  Cas.  525. 
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describes  one  who  gets  up  and  starts  a  company,  or 
"floats  it."  The  use  of  the  term  implies  some  duty 
towards  the  company  imposed  by  or  arising  from  the 
position  which  the  so-called  promoter  assumes  towards 
it.1  The  term  is  not  necessarily  confined  to  those  who 
participate  in  getting  up  and  acting  for  a  future  corpo- 
ration, but  includes  those  who,  by  the  sanction  of  the 
managing  agents,  continue  to  act  for  it  after  its  organ- 
ization. So  long  as  others  than  the  authorized  agents 
are  permitted  by  the  directors  to  carry  on  the  work  of 
formation  with  the  consent  of  the  latter,  what  is  done 
by  such  persons  is  done  as  promoters.  Nor  is  it  nec- 
essary, in  order  to  make  out  a  case  against  promoters  to 
show  that  at  the  time  the  acts  complained  of  were  done 
the  organization  of  a  company  was  actually  contem- 
plated ; 2  but  it  is  necessary  to  show  a  fraud  in  injury  to 
the  company.  For  instance,  where  the  charge  is  that 
property  was  disposed  of  to  the  company  at  an  exorbi- 
tant price,  it  must  be  shown  that  the  price  was  swollen 
and  exaggerated  purposely  and  fraudulently  with  the 
view  of  making  the  company  pay  promotion  money  in 
addition  to  the  real  purchase  money,  as  understood 
between  the  parties.3 

§  662.  Promoters  entitled  to  profit  fairly  earned.— It  must 
not  be  understood  that  promoters  are  to  be  held  to  the 
,;strict  accountability  of  trustees  of  the  company.  As 
long  as  they  act  in  good  faith,  they  may  lawfully  make 
a  profit  upon  the  sale  of  property  to  the  company.  It 
is  not  sufficient  to  make  a  defendant  liable  for  profits 
as  a  promoter  to  show  that  he  was  a  vendor  to  the 
•company  and  afterwards  became  a  director.     It  is  a 


1  Emma  Silver  Mining  Co.  v.  Lewis,  L.  R.  4  C  P.  Div.  396,  497. 

2  Ladywell  Min.  Co.  v.  Brookes,  L.  R.  35  Ch.  Div.  400. 
*  Arkwright  v.  Newbold,  L.  R.  17  Ch.  Div.  301,  319. 
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good  defence  to  show  that  he  has  acted  fairly  and 
honestly  as  an  independent  vendor.1 

§  663.  Bights  of  the  corporation  herein. — Nevertheless, 
they  hold  to  a  certain  extent  a  fiduciary  relation 
toward  the  company,  and  must  not  deprive  it  of  the 
opportunity  of  exercising,  through  fair  and  independent 
directors,  an  independent  judgment  on  all  matters  affect- 
ing the  interests  of  the  company.2    The  corporation, 


1  Densmore  Oil  Co.  v.  Densmore,  64  Pa.  St.  43;  Lungren  v.  Pennell,  10  W. 
N.  C.  (Pa.)  297;  Albion  Steel  &  Wire  Co.  v.  Martin,  L.  K.  1  Ch.  Div.  580; 
Gover's  Case.  L.  E.  20  Eq.  114;  Foss  v.  Harbottle,  2  Hare,  489.  See  also,  McEl- 
hanny's  Appeal,  61  Pa.  St.  188;  Arkwright  v.  Newbold,  L.  R.  37  Ch.  Div.  301. 
But  a  promoter  cannot  make  an  agreement  with  the  vendor  of  property,  that 
out  of  the  price  paid  by  the  company  he  shall  receive  compensation  or  a  bonus 
for  his  services  in  "floating"  the  company,  without  an  understanding  to  that 
effect  with  the  directors.  Emma  Silver  Min.  Co.  v.  Grant,  L.  R.  11  Ch.  Div. 
918;  Bagnall  v.  Carlton,  L.  R.  6  Ch.  Div.  371;  Hichens  v.  Congreve,  1  Russ,  & 
M.  150;  Fawcett  v.  Whitehouse,  1  Russ.  &  M.  132;  Short  v.  Stevenson,  63  Pa. 
St.  95;  Emery  v.  Parrott,  107  Mass.  95. 

2  Erlanger  v.  New  Sombrero  Phosphate  Co.,  L.  R.  3  App.  Cas.  A  very  simi- 
lar case  to  that  of  New  Sombrero  Co.  v.  Erlanger  was  that  of  Pittsburgh  Min. 
Co.  v.  Spooner,  74  Wis.  307;  42  N.  W.  259.  It  was  shown  that  the  defendants, 
having  obtained  the  right  to  purchase  a  mining  option  for  $20,000  proceeded  to 
form  a  corporation  to  make  such  purchase ;  representing  to  the  persons  who  sub- 
scribed for  stock,,  that  the  option  would  cost  $90,000  and  that  having  first  in- 
duced third  persons  to  subscribe  for  the  stock  on  such  representations,  and  to 
pay  to  the  corporation  the  sum  of  $100,000  for  their  stock,  the  corporation  then 
through  defendants,  its  officers,  purchased  the  option  nominally  for  $90,000 
but  paying,  in  fact,  only  $20,000,  converting  the  remaining  $70,000  to  their  own 
use  and  profit.  It  was  held  to  be  a  case  of  trustees  and  agents  of  a  corporation 
selling  property  to  it  on  the  one  hand,  and  buying  for  it  on  the  other,  and  mak- 
ing a  profit  for  themselves  by  the  transaction,  and  that,  setting  forth  these  facts, 
started  a  cause  of  action;  that  the  suit  was  properly  brought  in  the  name  of  the 
corporation;  and  that  it  was  immaterial  that  the  sale  and  purchase  were  made 
at  a  time  when  defendants  were  the  only  members  of  the  corporation,  the  stock 
not  having  been  then  actually  allotted  to  the  third  persons,  who  were  in  reality 
interested  in  the  formation  of  the  corporation,  and  who  had  agreed  to  take  the 
stock.  In  Eldred  v.  Bell  Tel.  Co.  119  U.  S.  513;  7  S.  Ct.  296,  it  appeared  that 
plaintiff  organized  defendant,  taking  in  four  friends  as  stockholders.  Before 
their  stock  was  delivered,  an  arrangement  was  effected  for  the  consolidation  of 
the  American  District  Telegraph  Company  with  defendant,  the  former  receiving 
250  shares  of  the  stock  of  the  latter.  These  250  shares  were  deduced  from  shares 
of  stock  previously  allowed  to  plaintiff.  Plaintiff  had  charge  of  and  directed  all 
these  transactions.  Plaintiff  sues  defendant  on  an  implied  contract  for  the 
reasonable  worth  of  the  250  shares.   Held,  no  contract;  the  allotting  of  the  250- 
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after  ifcs  organization,  may  elect  whether  it  will  adopt 
or  repudiate  contracts  made  on  its  behalf  by  promoters. 
But  it  cannot  adopt  them  in  part  and  repudiate  in  part.1 
It  is  not  chargeable  with  notice  of  such  contracts,  and 
is  not  bound  by  them  until  some  act  of  adoption  is- 
done. 

In  all  such  cases,it  is  necessary,  in  order  to  bind  the 
corporation,  that  plaintiff  shall  show  "  either  an  express 
promise  of  the  new  company  or  that  the  Contract  was 
made  with  persons  then  engaged  in  its  formation  and 
taking  preliminary  steps  thereto,  and  that  the  contract 
was  made  on  behalf  of  the  new  company,  in  the 
expectation  on  the  part  of  the  plaintiff,  and  with  the 
assurance  on  the  part  of  the  projectors,  that  it  would 
become  a  corporate  debt,  and  that  the  company  after- 
wards entered  upon  and  enjoyed  the  benefit  of  the 
contract,  and  by  no  other  title  than  that  derived 
through  it."  3 


shares  to  the  Am.  Dist.  Tel.  Co.  being  simply  a  new  arrangement  in  the  cre- 
ation of  defendant  and  distribution  of  its  stock,  and  not  a  contract  between 
defendant  and  plaintiff  for  250  shares  of  stock. 

In  an  action  to  make  stockholders  of  an  insolvent  corporation  liable  for 
Its  debts,  the  finding  of  a  jury  that  the  property  of  the  corporation  is  not, 
and  was  not  at  the  date  of  incorporation,  worth  more  than  one-fifth  of  the- 
value  at  which  it  was  turned  in  against  stock,  though  presumptive  evidence 
of  fraud,  does  not  charge  the  incorporators  with  legal  fraud  where  they  are- 
shown  to  have  made  their  valuation  honestly.  Young  v.  Erie  Iron  Co.,  65 
Mich.  Ill ;  31  N.  W.  814.    See  also  Chandler  v.  Bacon,  30  F.  538. 

i  Penn.  Match  Co.  v.  Hapgood,  141  Mass.  145;  7  N.  E.  22. 

a  Munson  v.  Syracuse,  etc.,  R.  R.  Co.,  103  N.  Y.  58,  75;  8  N.  E.  355.  In 
Gent  v.  Mfg.  Co.,  107  111.  652;  s.  c.  106;  Id.  252,  it  was  held  that  an  insur- 
ance company  might  refuse  to  pay  a  loss  incurred  on  a  policy  issued  by  its 
promoters  before  incorporation,  though  the  loss  occurred  afterwards.  See 
also,  Georgia  Co.  v.  Castleberry,  43  Ga.  187 ;  Bluehill  Academy  v.  "Witham, 
13  Me.  403 ;  Re  The  Empress  Engineering  Co.,  43  L.  T.  Rep.  N.  S.  742 ; 
Aldred  v.  North,  etc.,  Ry.,  1  Ry.  Cas.  404;  Hutchison  v.  Surrey,  etc.,  Ass'nv 
11  C  B.  689;  Leominster,  etc.,  Co.  v.  Shrewsbury,  etc.,  Ry.,  3  K.  &  J.  654. 

s  Little  Rock,  etc.,  R.  R.  Co.  v.  Perry,  37  Ark.  164,  191 ;  affd  in  Perry  v. 
Little  Rock,  etc.,  R.  R.  Co.,  44  Ark.  383;  Munson  v.  Syracuse  G.  <fc  ©  R- 
Co.,  103  N.  Y.  58;  8  N.  E.  355.  Rule  applied  in  case  of  a  contract  of  pro- 
moters of,  a  railway  company  to  build  wharves,  etc.,  for  a  town,,  the-  eoui-fc 
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Some  cases  have  gone  still  further,  and  held  that  it  is 
not  within  the  power  of  the  agents  of  the  corporation, 
after  it  is  organized,  to  ratify  such  contracts.1  The 
rule  applies  to  dispositions  of  the  shares  of  the  pros- 
pective corporation,2  and  to  the  employment  of  agents 
to  procure  subscriptions  to  the  capital  stock.3  After 
its  adoption  the  contract  is  enforceable  by  and  against 


saying: — "If  such  secret  or  unexpected  terms  are  to  be  held  binding  on 
those  who  take  shares,  the  result  may  be  ruinous  to  those  who  act  on  the 
faith  of  what  appears  on  the  face  of  the  legislative  incorporation."  By.  v. 
Magistrates,  etc.,  2  Macq.  H.  of  L.  (Scotch)  391 ;  Stanley  v.  Chester,  etc., 
By.,  1  By.  Cas.  58;  9  Sim.  264;  afTd  in  3  M.  &  C.  773;  Petre  v.  Eastern, 
etc.,  By.,  Id.  462;  Pierce  v.  Jersey,  etc.,  Co.,  L.  B.  5  Ex.  209,  holding  sub- 
scribers not  bound  by  agreement  of  promoters  to  pay  salary  of  an  engineer 
employed  before  full  subscription  to  capital  stock  had  been  obtained.  The 
promise  of  one  of  the  promoters  of  a  bank  that  the  bank,  when  organized 
and  chartered,  will  pay  a  person  for  his  services  in  procuring  subscriptions 
to  its  stock,  does  not  bind  the  bank.  Tifft  v.  Quaker  City  Nat.  Bank  (Pa.), 
21  A.  660. 

But  in  Grier  v.  Hazard,  Hazard  &  Co.,  13  N.  Y.  S.  583,  it  was  held  that  a 
corporation,  in  contemplation  of  formation  at  the  time  work  was  ordered 
by  one  of  its  incorporators,  and  which  went  to  its  benefit,  is  liable  therefor. 
The  right  of  members  to  protect  corporation  from  contracts  made  on  its 
account  and  in  its  name  prior  to  incorporation  fully  considered.  Supra, 
§  634. 

i  See  Be  Empress  Engineering  Co.,  43  L.  T.  Eep.  (N.  S.)  742 ;  Be  Cumber- 
land Ave.  Hotel  Co.  Ltd.,  Sully's  Case,  54  L.  T.  Bep.  N.  S.  777;  Eley  v. 
Positive,  etc.,  Co.,  L.  B.  1  Ex.  D.  20;  Be^Botheram,  etc.,  Co.,  50  L.  T.  Bep. 
219;  Payne  v.  New  South,  etc.,  Co.,  10  Ex.  283;  In  re  Empress,  etc.,  Co., 
L.  B.  16  Ch.  D.  125.  In  Stanton  v.  N.  Y.  &  E.  By.  Co.,  59  Conn.  272,  it  was 
held  that  where  a  contract  made  with  the  promoters  of  a  company  was 
ratified  by  the  company  after  its  incorporation,  such  ratification  related 
back  to  the  date  of  the  execution  of  the  .contract,  and  entitled  plaintiff  to 
have  his  services  rendered  prior  to  the  ratification  considered  in  estimating 
damages  for  the  company's  violation  of  the  contract. 

2  Morrison  v.  Gold,  etc.,  Co.,  52  Cal.  306;  Eldred  v.  Bell  Tel.  Co.,  119  U.S. 
513;  7  S.  Ct.  296. 

8  In  N.  Y.,  etc.,  B.  B.  v.  Eetchum,  27  Conn.  169,  the  court  said:— "Can  a 
few  persons  combine  for  their  own  interest  to  get  up  a  railroad,  agree  with 
one  of  their  number  to  give  him  a  large  commission  or'  bonus  for  every 
stockholder  he  can  allure  into  the  company,  and  privately  make  this  com- 
mission or  bonus  a  charge  on  the  corporation  when  formed?  This  would  be 
a  breach  of  faith  towards  honest  and  unsuspecting  shareholders  who  pay 
the  charter  price  for  their  stock  and  expect  to  take  it  clear  of  all  incum- 
brances." 
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the  corporation.1  But  it  is  held  that  there  must  be  an 
express  adoption.2 

§  664.  When  agreements  between  incorporators  enforced. 

— A  somewhat  different  rule  applies  where  the  incor- 
porators have,  before  organizing  and  by  way  of  com- 
promising their  differences,  entered  into  agreements 
with  themselves.  Equity  will  enforce  such  agreements 
if  reasonable,3  but  will  refuse  to  do  so  when  to  give 
them  effect  would  operate  as  a  fraud  upon  the  subscri- 
bers not  parties  to  the  agreement  and  the  corporation.* 


1  Bedford,  etc.,  R.  Co.  v.  Stanley,  2  J.  &  H.  746.  The  mere  fact  that  the 
corporation  was  organized  in  reliance  upon  the  contract  gives  it  no  rights,  it 
not  appearing  that  defendant  requested  the  corporation,  or  that  the  incor- 
poration was  otherwise  made  the  consideration  for  defendant's  promise. 
Penn.  Match  Co.  v.  Hapgood,  141  Mass.  145;  7  N.  E.  22. 

2  See  English  Cases  collected  in  3  Ry.  &  Corp.  L.  J.  482.  An  order  made 
by  directors  for  the  issue  of  bonds  authorized  by  resolution  passed  by  pro- 
moters before  incorporation  held  to  be  an  adoption  and  to  render  the  bonds 
valid.  Wood  v.  Wheelan,  93  111.  153.  As  to  what  amounts  to  adoption,  see 
McDonough  v.  Brick,  34  Tex.  309 ;  Paxton  v.  First  Nat.  B'k,  21  Neb.  621 ; 
33  N.  W.  271 ;  Whitney  v.  Wyman,  101  U.  S.  392,  holding  the  corporation 
liable  on  acceptance  of  machinery  purchased  for  it  before  incorporation. 
Reichwald  v.  Commercial  Hotel  Co.,  106  111.  439;  Grape,  etc.,  Co.  v.  Small, 
40  Md.  395;  Battelle  v.  Northwestern,  etc.,  Co.,  33  N.  W.  Rep.  327;  37 
Minn.  Sej'Spiller  v.  Paris,  etc.,  Co.,  L.  R.  7  Ch.  D.  368.  Payment  of  royal- 
ties on  patents  constructed  by  promoters  is  a  ratification.  Bonner  v.  Am., 
etc.,  Co.,  81  N.  Y.  468;  Lorillard  v.  Clyde,  86  N.  Y.  384. 

s  Edwards  v.  Grand,  etc.,  Ry.,  1  My.  &  Cr.  650;  aff'g  7  Sim.  337. 

4  Preston  v.  Liverpool,  etc.,  Ry.,  5  H.  L.  C.  605.  See  also,  Stanley  v. 
Chester,  etc.,  Ry.,  3  My.  &  Cr.  773 ;  Eastern,  etc.,  Ry.  v.  Hawkes,  5  H.  L 
Cas.  331;  Earl  of  Lindsey  v.  Gt.  Northern  Ry.,  10  Hare,  664;  Earl  of 
Shrewsbury  v.  North,  etc.,  Ry.,  L.  R.  1  Eq.  593;  Gooday  v.  Colchester,  etc., 
Ry.,  17  Beav.  132.  In  Brewster  v.  Hatch,  122  N.  Y.  349;  25  N.  E.  505,  it 
appeared  that  the  promoters  of  a  mining  company,  having  secured  an 
option  on  certain  mines,  issued  a  prospectus  inviting  subscriptions  to  a 
corporation  about  to  be  formed  to  acquire  title  to  the  mines,  the  stock  of 
which  was  to  be  divided  into  150,000  shares,  of  $10  each,  a  limited  number 
of  which  were  offered  to  the  subscribers  at  $4  each,  and  further  stating 
that  the  promoters  themselves  were  to  be  the  first  officers  and  trustees  of 
the  company.  They  sold  61,000  shares,  and  with  the  proceeds  thereof  paid 
for  the  property,  and  then  completed  the  organization  and  issued  the  stock. 
After  distributing  the  shares  subscribed  for,  and  those  given  to  brokers  and 
others  to  advance  the  scheme,  there  remained  58,235  shares,  which  the 
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They  are  liable  to  respond  in  damages  to  their  fellow 
promoters  as  well  as  the  corporation  for  all  frauds 
practiced  upon  them  whereby  they  are  induced  to 
make  investments  in  property  or  the  shares  of  the 
projected  corporation.1    Such  agreements  are  clearly 


promoters  divided  among  themselves  in  proportion  to  their  respective 
interests  in  the  undertaking  and  for  which  they  paid  nothing.  It  was  held 
that  the  relation  of  the  vendor  and  vendee  did  not  exist  between  the  pro- 
moters and  subscribers,  but  that,  because  of  their  concealment  of  the  fact, 
the  purchase  was  wholly  at  the  expense  and  risk  of  the  latter,  they  stopd  in 
the  relation  of  trustees  to  them,  and  were  liable  for  the  damages  sustained, 
i  Cortes  Co.  v.  Thannauser  (April,  1891),  45  P.  730,  is  an  important  and 
instructive  case  illustrating  the  duties  of  a  promoter  to  his  associates,  as 
well  as  the  relations  held  and  rights  arising  between  him  and  them  and  the 
■corporation  after  its  formation.  Defendants  received  an  option  to  purchase 
mining  property  in  Mexico,  from  the  owners,  for  $110,000,  and  authorized 
an  agent  to  sell  the  same  for  that  amount,  agreeing  to  allow  him  two-thirds 
of  any  excess  he  might  obtain  over  that  price.  The  agent  entered  into 
negotiations  with  certain  persons  in  New  York  city,  which  resulted  in  the 
formation  of  a  syndicate  to  organize  a  corporation  for  purchasing  the  prop- 
erty. The  agent  agreed  with  the  promoters  to  sell  the  property  for  $150,000 
and  to  subscribe  and  pay  for  two-tenths  of  the  purchase  money  himself  as 
one  of  the  promoters.  The  corporation  was  organized,  and  the  agent  sub- 
scribed for  stock  to  the  extent  of  his  part  of  the  purchase  money.  He  was 
irresponsible  at  the  time,  and  known  to  be  so  by  the  defendants.  He  had 
represented  to  the  other  promoters  that  the  price  which  the  defendants 
were  to  pay  the  owners  for  the  property  was  $150,000,  less  a  small  com- 
mission of  about  $2,500;  that  the  whole  price,  less  this  commission,  went 
to  the  owners ;  and  that  the  defendants  were  interested  only  as  creditors 
of  the  owners  and  to  the  extent  of  the  commission.  Before  the  corporation 
received  a  conveyance  of  the  property  its  officers  discovered  the  falsity  of 
the  representation  made  by  the  agent  of  the  defendants,  and  notified 
defendants  that  the  corporation  would  not  accept  a  conveyance.  In  the 
meantime  the  agent,  acting  under  a  power  of  attorney  from  the  corporation, 
had  gone  into  possession  of  the  property,  and,  in  conducting  the  mining 
operations  there,  had  created  debts  against  the  corporation  beyond  the 
amount  of  letters  of  credit  which  were  to  be  furnished  him  by  the  company ; 
but  they  advanced  at  his  request  about  $30,000  upon  drafts  drawn  by  him 
upon  the  corporation.  The  corporation  promptly  offered  to  surrender  pos- 
session of  the  property  to  the  defendants,  and  upon  their  refusal  abandoned 
possession.  The  defendants  brought  suits  at  law,  one  to  recover  the  pur- 
chase price  of  the  property,  and  another  to  recover  for  their  advances  upon 
the  drafts.  Thereupon  the  corporation  filed  this  bill  in  equity  to  restrain 
the  prosecution  of  the  suit  at  law  and  annul  the  agreement  of  purchase.  It 
was  held :  (1)  Complainant  was  entitled  to  rescind  the  purchase  because 
of  fraudulent  representations  of  defendants'  agent,  though  defendants  them- 
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valid  when  contained  in  the  articles,1  especially  where 
they  relate  to  the  acquisition  of  property  necessary  for 
the  corporation  when  formed.2 

§  665.  Personal   liability   of  promoters.— It    may  be 

stated  as  a  general  rule  that  promoters  are  personally 
liable  to  third  parties  on  contracts  made  and  for  ex- 
penses incurred,  in  attempting  and  proceeding  to  orga- 
nize a  corporation,3  although  the  corporation  by  sub- 
sequent ratification  and  adoption  becomes  also  liable.4 
But  they  may  by  contract  exempt  themselves  from  per- 
sonal liability ; 6  and  if  credit  is  given  to  the  corporation 
where  there  is  a  clearly  understood  intention  not  to 
assume  a  personal  liability,  they  cannot  be  personally 
held.6    But  personal  liability  is  not  incurred  by  those 


selves  were  innocent  of  fraud.  (2)  It  is  the  duty  of  a  promoter  towards 
his  associates  to  make  full  and  fair  disclosure  of  all  facts  within  his  knowl- 
edge, which,  if  known,  would  probably  lead  to  an  abandonment  of  the 
enterprise.  (3)  That  the  agent  sustained  a  fiduciary  relation  to  his  co-pur- 
chasers, and  his  false  representations  entitled  them  and  the  corporation  to 
rescind  the  agreement  of  purchase.  (4)  Defendants  cannot  be  made  liable 
for  the  organizing  or  conducting  the  corporation,  although  the  purpose  of 
its  organization  failed  by  reason  of  the  fraud  of  the  defendants'  agent.  (5) 
The  complainant  is  liable  to  the  defendants  for  the  moneys  advanced  on 
the  drafts  of  the  agent  to  the  extent  of  letters  of  credit  given  to  him  by 
the  corporation,  but  no  further. 

i  Terrill  v.  Hutton,  4  H.  L.  Cas.  1091 ;  Gunn  v.  London,  etc.,  Ins.  Co.,  12 
<3.  B.,  N.  S.  694;  In  re  Brampton,  etc.,  Ky.,  L.  E.  10  Ch.  177;  Savin  v.  Hay- 
lake  Ry.,  L.  R.  1  Ex.  9. 

2  Touche  v.  Metrop.  Ry.,  etc.,  Co.,  L.  R.  6  Ch.  671;  rev'g  4  De  G.  M.  & 
G.  465.     See  Williams  v.  St.  George,  etc.,  Co.,  2  De  G.  &  J.  547. 

3  Munson  v.  Syracuse,  etc.,  R.  R.  Co.,  103  N.  T.  58,  75;  8  N.  E.  355; 
Gent  v.  Mfg.,  etc.,  Co.,  107  111.  652;  s.  c.  106;  Id.  252;  Georgia  Co.  v, 
•Castleberry,  43  Ga.  187 ;  Bluehill  Academy  v.  Withain,  13  Me.  403 ;  Eley  v. 
Positive,  etc.,  34  K  T.  Rep.  (N.  S.)190;  1  Ex.  D.  88;  Brown  v.  La  Trinidad, 
58  L.  T.  Rep.  137;  Hutchinson  v.  Surrey,  etc.,  Ass'n,  11  C.  B.  689;  Leomin- 
ster, etc.,  Co.  v.  Shrewsbury,  etc.,  Ry.,  3  K.  &  J.  654. 

*  Rockford,  etc.,  R.  R.  v.  Sage,  65  111.  328. 
6  Safety,  etc.,  Co.  v.  Smith,  65  111.  309. 

6  See  Western,  etc.,  Co.  v.  Cousley,  72  "111.  531;  Morrison  v.  Gold,  etc., 
•Co.,  52  Cal.  306;  N.  Y.,  etc.,  R.  R.  v.  Ketchum,  27  Conn.  169. 
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not  participating  as  promoters  at  the  time  the  liability- 
is  incurred.1 

Under  the  system  which  prevails  in  England,  of  ap- 
pointing a  provisional  committee  to  procure  subscrip- 
tions, and  take  the  preliminary  steps  toward  the  forma- 
tion of  a  corporation,  the  members  of  such  provisional 
committee  do  not  incur  personal  liability.2  Whether 
there  is  an  assumption  of  personal  liability  by  provis- 
ional committee  is  a  question  for  the  jury  in  each  case.* 

§  666.  Liability  to  account.— When  the  action  is  for 
an  accounting,  it  can  only  be  maintained  by  showing 
that,  at  the  time  the  purchase  was  made,  the  promo- 
ters were  so  acting  as  to  place  themselves  in  a  position 
which  would  prevent  them  from  making  a  secret  profit 
on  the  sale  of  the  property  to  the  company  after  it  was 
formed.4 


1  Keichwald  v.  Comm.  Hotel  Co.,  106  111.  439;  Grape,  etc.,  Co.  v.  Small,  40 
Md.  395. 

2  See  Battelle  v.  Northwestern,  etc.,  Co.,  33  N.  W.  Rep.  327;  37  Minn.  89. 
Compare  Spiller  v.  Paris,  etc.,  Co.,  L.  R.  7  Ch.  D.  368. 

8  Re  Cumberland  Ave.  Hotel  Co.,  Ltd.,  Sully's  Case,  54  L.  T.  Rep.  N.  S.  777; 
Eley  v.  Positive,  etc.,  Co.,  L.  R.  1  Ex.  D.  20;  60  L.  T.  Rep.  406;  Aldred  v. 
North,  etc.,  Co.,  1  Ry.  Cas.  404;  Re  Rotheram,  etc.,  Co.,  50  L.  T.  Rep.  219. 

4  The  principles  stated  in  the  text  were 'applied  in  the  following  cases: 
Ladywell  Min.  Co.  v.  Brookes,  L.  R.  35  Ch.  D.  400;  St.  Louis  &  V.  Silver  Min. 
Co.  v.  Jackson,  5  Cent.  L.  J.  317;  Getty  v.  Devlin,  70  N.  T.  504;  Simons  v. 
Vulcan  Oil  Co.,  61  Pa.  St.  202.  Promoter  who  secures  an  option  on  a  property 
with  a  view  to  organizing  a  corporation,  and  selling  property  to  it,  and  who,  to- 
gether with  another  person  employed  by  him,  forms  the  company  and  places  the 
stock  on  representation  that  the  property  cost  $2,000  more  than  it  actually  did, 
and  also  that  certain  notes  would  be  included  in  the  sale,  but  after  the  company 
is  organized  informs  the  stockholders  that  the  notes  were  not  included  though 
they  were  received  by  himself,  is  accountable  to  the  corporation  for  the  profits 
thus  realized  by  himself,  as  he  occupied  a  position  of  trust  and  could  not  make 
a  secret  profit  out  of  the  transaction.  South  Joplin  Land  Co.  v.  Case  (Mo.),  16 
S.  W.  390.  Where  by  the  registered  articles  of  a  company  a  promoter  was  to 
receive  $1,500  and  the  promoter  was  the  owner  of  the  property  which  was  bought 
by  the  company  of  him  for  $6,250,  and  which  he  had  recently  purchased,  it  was- 
held  that  the  difference  between  the  $1,500  and  $6,250  must  be  considered  as 
so  much  promotion  money,  and  not  warranted  by  the  articles.  Kent  v.  Freehold 
Land  &  Brick-making  Co.,  L.  R.  4  Eq.  588. 
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For  all  necessary  expenditures  and  services  actually- 
rendered  in  setting  a  corporate  enterprise  on  foot  and 
advancing  its  interests,  a  party  is  entitled  to  reimburse- 
ment and  compensation.1  But  the  right  of  the  com- 
pany to  have  secret  profits  refunded  exists  notwith- 
standing the  deceit  was  not  practiced  directly  upon  it. 
If  it  is  practiced  upon  other  promoters  through  whom 
the  company  acquired  title  it  is  entitled  to  an  account- 
ing.2 And  in  such  case  the  fact  that  the  company  has 
compromised  a  suit  against  the  vendors  for  the  rescission 
of  the  contract  of  sale  affords  no  defense  to  an  action 
against  promoters  to  compel  them  to  account  for  secret 
profits.3  It  seems  that  in  no  case  is  the  rescission  of  the 
contract  necessary  to  entitle  the  company  to  recover. 
There  is,  however,  a  conflict  of  authority  on  this  point.4 
It  has  been  held  that  in  the  case  of  a  secret  understand- 
ing between  a  promoter  and  a  third  party,  whereby  the 
property  was  sold,  and  such  third  party  and  the  pro- 
moter received  a  bonus  on  the  amount  stipulated  in  the- 
contract,  as  returned  to  the  corporation,  that  the  com- 
pany might  recover  from  the  vendor  the  amount  of  the 
bonus  paid  to  the  promoter.6 

The  same  principles  apply  where  a  shareholder  be- 


1  Lydney  &  Wigpool  Iron  Ore  Co.  v.  Bird,  L.  R.  33  Ch.  D.  85;  Bagnall  v. 
Carlton,  L.  R.  6  Ch.  Div.  371. 

2  Beck  v.  Kantorewicz,  3  Kay  &  J.  230. 

8  Bagnall  v.  Carlton,  L.  R.  Ch.  Div.  371. 

4  The  rule  stated  in  the  text  was  affirmed  in  Emma  Silver  Mir.  Co.  v.  Lewis, 
L.  R.  4  C  P.  Div.  396,  497.  Compare  Ladywell  Min.  Co.  v.  Brookes,  L.  R.  35 
Ch.  D.  400.  Where  promoters,  by  an  agreement  with  the  vendors,  had  secretly 
obtained  title  to  a  portion  of  the  stock  issued  in  payment  for  the  property,  it 
was  held  that  the  company  had  a  right  of  election  whether  it  would  insist  upon 
the  shares  being  restored  to  it,  or  to  an  account  for  the  profits  of  the  sale,  the 
shares  having  been  sold,  or  would  claim  damages  for  the  loss  sustained  through 
being  deprived  of  the  right  to  place  the  shares  with  other  persons.  Chandler 
v.  Bacon,  30  Fed.  Rep.  538.  See  Joy  v.  Marion,  28  Mo.  App.  55;  Abbott  v.  Hap- 
good,  150  Mass.  248;  22  N.  E.  907. 

6  Whaley,  etc.,  Co.  v.  Green,  L.  R.  5  Q.  B.  D.  109. 
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•comes  interested  as  promoter  of  a  sale  of  the  property 
of  the  corporation,  retaining,  through  a  secret  under- 
standing, a  bonus  over  and  above  the  price  reported  to 
the  company.  In  such  case  the  secret  understanding 
is  a  fraud  upon  the  company,  and  is  founded  upon  an 
illegal  consideration.  The  money  paid  is  treated  as 
part  of  the  purchase  money  for  which  the  company  is 
entitled  to  an  account  from  the  recipient.1 

§  667.  Parties.— In  these  actions,  as  in  those  of  suits 
against  officers  and  agents  where  a  member  is  plaintiff, 
he  must  allege  in  the  complaint  and  prove  an  unavail- 
ing demand  upon  the  corporation  to  bring  the  suit  in 
its  own  name  and  right.  Where  the  corporation  is  not 
the  plaintiff,  it  must  be  joined  as  defendant.2 


i  Stanford  v.  Gillies,  1  Ollivier,  B.  &  F.  Sup.  Ct.  (N.  C),  91.  For  cases  where 
promoters  of  companies  were  held  liable  for  misrepresentations  and  fraudulent 
■concealments,  see  Phosphate  Sewage  Co.  v.  Hartmont,  L.  R.  5  Ch.  D.  394;  In 
re  Royal  Victoria  Palace  Syndicate,  L.  R.  18  Eq.  661;  Petrie  v.  Guelph  Lumber 
Co.,  11  Can.  S.  C  451;  15  Am.  &  End.  Corp.  Cas.  487.  As  to  the  power  of 
promoters  to  bind  the  corporation,  see  Munson  v.  Syracuse  G.  &  C.  R.  Co.,  29 
Am.  &  Eng.  R.  Cas.  377;  103  X.  Y.  58;  Braddock  v.  Phil.  M.  &  M.  R.  Co.,  44 
N.  J.  L.  363;  Gent  v.  Mfg.  &  M.  Mut.  Ins.  Co.,  107  111.  652;  Joslin  v.  Stokes, 
38  N.  J.  Eq.  31;  Carmody  v.  Powers,  13  Am.  &  Eng.  Corp.  Cas.  4;  Paxton 
Cattle  Co.  v.  First  Nat.  B'kof  Arapahoe,  17  lb.  1,  note;  21  Neb.  621;  33  N.  W. 
271;  4  Am.  &  Eng.  Ency.  of  Law,  201. 

2  Atwool  v.  Merriweather,  37  L.  J.  Ch.  35,  see  Beatty  v.  Neelon,  13  Can.  S.  C. 
1;  19  Am.  &  Eng.  Corp.  Cas.  236;  Cortes  Co.  v.  Traunhauser,  46  F.  730. 
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§  668.  Familiar  principles  applicable.— With  respect  to 
inter  se  rights  of  members,  non-capital  stock  corpo- 
rations and  voluntary  stock  companies  are  scarcely 
distinguishable.  Though  the  rights  between  members 
of  a  voluntary  association  more  closely  resemble  those 
between  the  members  of  a  copartnership,  yet  the  pro- 
ceedings appropriate  for  obtaining  redress  for  wrongs 
to  the  common  interest,  either  by  other  members  or 
by  their  common  agents,  and  the  occasions  when  they 
may  resort  to  the  courts  for  redress,  differ  but  little  in 
these  cases  from  those  in  which  corporate  rights  and 
interests  are  involved. 

"Whether  the  association  have  a  capital  represented 
by  shares,  as  in  case  of  an  ordinary  joint-stock  com- 
pany, or  be  purely  social  in  its  character,  or  combine 
social  and  beneficial  features,  its  members  may  bring 
an  action  in  equity  to  set  aside  fraudulent  transactions 
and  compel  an  accounting  for  misappropriations  by 
agents,  and  to  enjoin  ultra  vires  acts.  Directors  of 
incorporated  associations  are  liable  personally  to  a 
member  or  beneficiary  of  a  matured  claim  to  the 
extent  of  all  misappropriations  and  misapplications 
of  assets  whereby  the  association  is  rendered  insol- 
vent.1     A  receiver  appointed   after  insolvency  may 


1  Stewart  v.  Lee  Mut.  P.  Ins.  Ass'n,  64  Miss.  49P.  In  this  case  the  funds  in 
the  hands  of  the  company  arising  from  dues  and  advance  assessments  had  been 
appropriated  by  the  directors  to  the  payment  of  its  privilege,  taxes  and  attorney's 
fees,  stripping  it  of  its  assets  and  rendering  it  insolvent.  Plaintiff  had  a  policy 
in  a  mutual  benefit  association,  payable  at  her  death  to  her  heirs,  or  to  herself, 
if  living,  and  a  member  in  good  standing  at  a  fixed  time,  and  had  paid  her  ad- 
mission fee  and  assessments.  Defendants  were  the  directors  of  the  association, 
and  dissolved  the  corporation  by  consolidating  it  with  another,  to  which  it  at- 
tempted to  turn  over  its  insurance.  The  latter  corporation  refused  to  issue  a 
policy  to  plaintiff  in  lieu  of  the  one  held  by  her,  alleging  that  she  had  contracted 
a  disease  rendering  her  uninsurable.  Code  Iowa,  §§  1071,  1072,  provides  that 
intentional  fraud  by  person*  having  the  management  of  a  corporation,  such  as 
the  diversion  of  the  assets  from  their  proper  uses,  whereby  insufficient  funds 
remain  to  meet  its  liabilities,  will  constitute  a  cause  of  action  in  favor  of  any 
person  injured  thereby.    Held,  under  said  statute,  that  plaintiff  could  recover  for 
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maintain  such  action.1  The  action  lies  in  favor  of  the 
beneficiaries  of  an  unincorporated  association  for  any 
deficiency  they  may  be  unable  to  collect  by  enforce- 
ment of  the  by-laws,  where  the  funds  have  been  mis- 
appropriated by  the  directors.2 

§  669.  Manner  of  suing— Statutory  provisions.— Similar 
restrictions  upon  and  qualifications  of  the  member's 
right  to  sue  apply  in  these  and  in  incorporated  capital 
stock  companies.  It  will  be  ground  for  refusing  relief 
if  it  appear  that  the  suit  is  not  brought  in  good  faith, 
but  to  promote  the  interests  of  a  rival  enterprise.3 
The  corporation,  if  there  has  been  incorporation,  and 
the  association  in  other  cases,  especially  if  by  statute 
voluntary  associations,  may  sue  and  be  sued  in  and  by 
a  common  name,4  should  be  joined  as  a  nominal  with 
the  real  defendants.  "When  the  suit  is  against  agents, 
other  members  are  not  proper  parties  defendant.5  At 
common  law,  an  action  by  a  member  against  a  volun- 
tary association  or  joint  stock  company  would  fail.6 


the  damages  sustained  by  reason  of  the  consolidation,  which  would  be  measured 
by  the  amount  she  had  paid  into  the  association.  Grayson  v.  Willoughby,  78 
la.  83;  42  N.  W.  591.  The  application  for  insurance  to  the  company  with  which 
the  defunct  corporation  was  consolidated  would  not  amount  to  a  ratification  of 
the  act  of  consolidation,  so  as  to  bar  her  action  for  damages.    Id. 

1  Appeal  of  McCarty,  110  Pa.  St.  379. 

2  Hammerstein  v.  Parsons,  29  Mo.  App.  509. 

8  Waterbury,  etc.,  Mer.  Un.  Express  Co.,  50  Barb.  157. 

4  Supra,  p.  27  n.,  also  n.  2,  p.  750.  An  action  for  slanderous  words,  spoken  of 
plaintiff  by  a  mutual  aid  association  of  which  he  was  a  member  when  the  al- 
leged tort  was  committed,  will  not  lie  against  the  association  sued  as  a  partner- 
ship; but  the  redress,  if  any,  is  against  the  wrongdoers  in  their  individual  or 
non-partnership  capacity.  Nor  does  it  make  any  difference  in  this  respect  that, 
in  consequence  of  this  slander,  plaintiff  was  suspended  from  the  benefits  of 
membership  for  a  term  of  years,  and  that  the  action  was  brought  pending  this 
term  of  suspension.  Gilbert  v.  Crystal  Fountain  Lodge,  80  Ga.  284;  4  S.  E.  905. 

6  Boody  v.  Drew,  46  How.  Pr.  459. 

6  Habicht  v.  Pemberton,  4  Sandf.  657;  Ewing  v.  Medlock,  5  Port.  (Ala.)  82; 
Pipe  v.  Bateman,  1  Iowa,  369;  Schmidt  v.  Gunther,  5  Daly,  452.  Members  of 
a  voluntary  association  will  be  enjoined  from  incorporating  themselves  under 
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But  by  statute  in  New  York,  California,  and  perhaps 
in  a  few  other  states,  persons  are  authorized  to  do 
business  and  to  sue  in  and  by  a  common  name  ;  and 
in  New  York,  a  member  may  sue  the  association  or 
company  in  the  same  manner  that  a  stockholder  in  a 
corporation  may  sue  it.1 

§  670.  Qualifications  of  plaintiff— Demand— Parties,  etc.— 

Substantially  the  same  principles  govern  actions  between 


the  name  of  the  corporation  at  the  suit  of  the  association's  president,  until  the 
determination  of  a  disputed  question  of  fact  as  to  whether  or  not  they  are  acting 
in  pursuance  of  authority  conferred  by  the  association.  McGlynn  v.  Post,  21 
Abb.  N.  C.  97.  Certain  members  of  an  unincorporated  association  subscribed 
to  the  stock.  From  the  money  thus  raised  realty  was  bought  for  the  purposes 
of  the  association,  the  deed  being  taken  in  trust  for  the  association,  and  for 
those  composing  it.  Certificates  were  issued  to  the  subscribers.  Held,  that  the 
holders  of  the  certificates,  and  not  the  whole  association,  were  entitled,  in  equity, 
to  the  property.    Crawford  v.  Gross,  7  Pa.  Co.  Ct.  Eep.  419. 

1  Code  Civil  Proc.  sec.  1919;  Westcott  v.  Fargo,  61  N.  T.  542;  Saltsman  v. 
Shults,  14  Hun,  256.  Gen.  St.  Minn.  1878,  c.  66,  §  42  (Rev.  St.  1851,  c.  70,  § 
38),  provides  that  where  two  or  more  persons  associated  in  any  business  transact 
such  business  under  a  common  name,  "  the  associates  may  be  sued  by  such  com- 
mon name,  the  process  being  served  on  one  or  more  of  the  associates,  and  the 
judgment  shall  bind  the  joint  property*  of  the  associates "  as  if  all  had  been 
named  defendants,  and  had  been  sued  on  their  joint  liability.  Held,  that  an 
individual  judgment  against  associates  personally  served,  in  an  action  against 
them  under  the  common  name,  is  not  void  for  want  of  jurisdiction.  Gale  v. 
Townsend  (Minn.),  47  N.  W.  1064,  In  Connecticut  it  is  held  that  where  per- 
sons, desiring  to  secure  provisions  for  themselves  without  the  costs  of  middle- 
men, associate  themselves  together  without  incorporation,  open  a  store  under  a 
distinguishing  associate  name,  viz.,  "  Bridgeport  Co-operative  Association,"  and 
conduct  the  business  through  their  own  managers,  who  are  authorized  to  go  into 
the  market  and  buy  provisions  in  the  associate  name,  which  are  resold  at  cost 
to  the  members  and  the  public  generally,  the  members  of  such  association  are 
liable,  as  individuals,  for  goods  so  bought  by  the  managers,  although  they  never 
held  themselves  out  as  partners,  and  credit  was  not  given  to  them  as  such,  or  as 
individuals.  Davison  v.  Holden,  55  Conn.  103;  10  A.  515.  Under  Code  Civil 
Proc.  N.  Y.,  §  1919,  providing  that  the  president  or  treasurer  of  an  unincorpo- 
rated association  of  seven  or  more  persons  may  sue  on  any  cause  of  action  accru- 
ing to  all  of  the  associates,  the  right  of  the  treasurer  of  such  an  association, 
formed  in  pursuance  of  a  charter  granted  by  a  general  organization  of  such  asso- 
ciations, to  sue  upon  a  note  executed  to  such  treasurer,  is  not  impaired  by  an 
order  of  the  executive  board  of  the  general  organization,  revoking  such  charter. 
Wells  v.  Monihan,  13  N.  T.  S.  156. 
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members  and  agents,  and  between  members  with 
respect  to  inter  se  wrongs  ;  the  same  limitations  upon 
the  right  to  sue  and  restrictions  as  to  non-interference 
with  internal  management,  and  the  same  requirement 
as  to  previous  demand  upon  the  directors  apply  as  in 
the  case  of  capital  stock  corporations.1 

§  671.  Actions  on  collateral  contracts. — In  capital  stock 
corporations,  the  principal  pecuniary  interest  of  mem- 
bers is  inseparably  connected  with  the  contract  of 
membership  ;  or  it  would  be  more  proper  to  say  that 
a  property  right  is  the  only  subject  of  and  consideration 
for  the  contract.  For  this  reason,  the  right  to  sue  at 
law  in  the  member's  own  right  seldom  arises.  But  in 
non-capital  stock  corporations  and  voluntary  associa- 
tions, membership  often  carries  with  it  the  right  to 
make  important  collateral  contracts  which  are  really 
distinct  from  the  contract  of  membership,  but  depend- 
ent upon  the  continuing  existence  of  the  latter. 

These  collateral  contracts  are  affected  and  modified, 
as  we  have  seen,2  by  the  by-laws  and  charter,  if  the 
association  be  incorporated,  and  if  not,  by  the  articles 


1  Supra,  Chapters  XXIII.  and  XXIV.  Members  of  an  association  cannot 
withdraw  from  the  regular  meetings  on  account  of  opposition  to  the  authority 
under  which  officers  act,  or  irregularity  in  the  performance  of  their  functions, 
and  meet  for  the  purpose  of  expelling  its  regularly  elected  officers,  declaring  their 
offices  vacant,  and  constituting  themselves  their  successors  in  office.  McCallion 
v.  Hilbernia  Sav.  &  Loan  Soc,  70  Cal.  163;  12  P.  114.  A  voluntary  association, 
whose  members  consist  solely  of  employes  of  a  certain  corporation,  organized 
for  the  purpose  of  furnishing  aid  to  its  members  in  case  of  sickness,  etc.,  each 
member  being  required  to  pay  to  the  society  a  certain  sum  weekly,  and  the  cor- 
poration also  contributing  a  weekly  sum,  is  in  no  sense  a  public  charity;  and,  on 
its  dissolution,  the  accumulated  fund  must  revert  as  a  resulting  trust  to  the  con- 
tributors.   Coe  v.  Washington  Mills,  149  Mass.  543;  21  N.  E.  966. 

2  Supra,  Chapter  XIV.  The  beneficiary  in  a  certificate  of  membership  cannot 
be  heard  to  assert,  in  an  action  to  recover  the  amount  of  the  certificate,  that  the 
provision  in  the  certificate  that  death  must  happen  within  90  days  after  the  acci- 
dent is  not  authorized  by  defendant's  constitution.  She  cannot  thus  accept  one- 
part  of  the  contract  and  reject  another.  Palmer  v.  Commercial  Travellers'  Mut„ 
Ace.  Ass'n,  6  N.  Y.  S.  870;  53  Hun,  601. 
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of  association  and  by-laws.  A  consideration  of  the 
effect  of  these  upon  the  remedies  for  alleged  breaches 
of  collateral  contracts  is  a  sufficient  justification  for 
considering  the  subject  here  ;  because  the  validity, 
reasonableness  and  effect  of  such  by-laws  are  deter- 
mined by  the  same  principles  as  in  the  case  of  by-laws 
made  and  asserted  in  ordinary  corporations. 

§  672.  Actions  to  prevent  wrongful  forfeiture  and  suspen- 
sion of  contract.— Closely  connected  with  the  right  of 
expulsion  from  membership  previously  considered,1 
and  liable  to  the  same  abuses,  but  differing  from  it  in 
some  important  respects  to  be  now  considered,  is  that 
generally  possessed  by  mutual  benefit  societies,  and 
perhaps  a  few  societies  otherwise  designated,  to  deprive 
their  members  of  the  right  to  benefits  and  indemnity 
temporarily  or  absolutely  on  account  of  violation  of 
conditions,  upon  the  due  observance  of  which  such 
indemnity  and  benefits  have  been  promised.  The 
interference  of  the  courts  to  prevent  expulsions  which 
amount  to  forfeitures  of  property  rights  is  a  well- 
known  branch  of  remedial  justice.2 


1  Supra,  Chapter  XX. 

2  Otto  v.  Journeyman  Tailors'  P.  &  Ben.  Union,  75  Cal.  308;  Bauer  v.  Sam- 
son Lodge,  102  Ind.  262;  White  v.  Brownell,  2  Daly  (N.  V.)  329;  Thompson  v. 
Tammany  Soc,  17  Hun  (N.  Y.),  305;  Olery  v.  Brown,  51  How.  Pr.  (N.  T.)  92; 
Schmidt  v.  Abe  Lincoln  Lodge,  84  Ky.  490;  Mulroy  v.  Knights  of  Honor,  28 
Mo.  App.  463;  Austin  v.  Searing,  16  N.  T.  112;  s.  c.  69  Am.  Dec.  665;  Supreme 
Council  of  the  Order  of  Chosen  Friends  v.  Garrigus,  104  Ind.  133;  s.  c.  54  Am. 
Rep.  298;  Pulford  v.  Fire  Department,  31  Mich.  458.  In  an  action  to  recover 
upon  a  certificate  of  membership  in  a  life  insurance  society,  where  the  assured 
had  made  default  in  payment  of  his  assessments,  which  under  the  constitution 
of  the  society  worked  a  forfeiture  of  his  rights,  and  where  the  findings  of  the 
court  that  such  article  was  valid  do  not  state  its  terms,  and  there  is  nothing  in 
the  record  from  which  its  character  can  be  determined,  a  judgment  denying  the 
relief  demanded  cannot  be  reviewed.  Englert  v.  Boman  Catholic  Mut.  Protec- 
tion Soc.  (Iowa),  48  N.  W.  810.  In  an  action  by  a  benevolent  society  against  a 
member  for  money  loaned,  the  defence  was  that  the  defendant  had  been  wrong- 
fully deprived  of  membership  in  the  lodge,  and  money  privileges  thereto  apper- 
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§  673.  Mutual  benefit  certificates. — The  most  usual  form 
•of  the  contracts  now  being  considered,  is  that  of  insur- 
ance contracts,  to  be  tested  and  enforced  as  where  made 
between  other  parties  except  so  far  as  they  are  modified 
and  governed  by  the  relation  of  membership.  These 
certificates  differ  greatly  in  form,  but  the  fundamental 
principles  of  practice  and  pleading  which  govern  actions 
upon  other  insurance  policies  are  applicable.1 

The  federal  courts  have  jurisdiction  of  actions  upon 
contracts  between  benefit  societies  and  their  members, 
as  in  other  cases,  and  the  same  circumstances  of  resi- 
dence, etc. ,  will  warrant  the  parties  in  removing  a  case 
brought  in  a  state  court  to  the  federal  courts.2 

§  674.  Limitations  upon  right  to  sue  and  recover  — Where 
the  policy  issued  by  a  mutual  insurance  company  pro- 
vides that  the  only  action  maintainable  on  the  policy 
shall  be  to  compel  the  association  to  levy  the  assess- 
ments agreed  upon,  and  where  its  conditions  are  such 
that  if  a  levy  were  ordered  by  the  court  the  association 
will  only  be  liable  for  the  sum  collected,  and  the  only 
mode  of  enforcing  the  policy  in  the  first  instance  is  by 
a  suit  in  equity,  such  a  provision  in  the  policy  is  valid.3 


taining,  exceeding  plaintiff's  claim,  and  that,  upon  defendant's  appeal  from 
such  expulsion  to  the  grand  lodge,  his  reinstatement  was  ordered,  which  order 
the  local  lodge  refused  to  obey.  Held,  that  equity  would  refuse  to  aid  plaintiff 
until  the  reinstatement  order  was  obeyed,  according  to  the  society's  rules,  al- 
though the  grand  lodge  itself  had  no  mandatory  powers  to  enforce  its  authority. 
Id. ;  Schmidt  v.  Abraham  Lincoln  Lodge,  84  Ky.  490;  2  S.  W.  156. 

1  Elkhart  Mut.  Aid,  etc.,  Ass'n  v.  Houghton,  98  Ind.  149;  s.  c.  53  Am.  Rep. 
514. 

2  Home  Ins.  Co.  v.  Morse,  20  Wall.  (IT.  S.)  445. 

3  Eggleston  v.  Centennial  Mut.  L.  Ass'n  of  Iowa,  19  F.  201.  The  policy  sued 
on  contained  the  following  clause  :  "  The  only  action  maintainable  on  this 
policy  shall  be  to  compel  the  association  to  levy  the  assessments  herein  agreed 
upon,  and  if  a  levy  is  ordered  by  the  court,  the  association  shall  be  liable  under 
this  policy  only  for  the  sum  collected  under  an  assessment  so  made."  The  court 
said:  "  It  is  not  for  the  court  to  comment  on  the  wisdom  or  folly  of  such  con- 
tracts. If  parties  choose  to  enter  into  them  they  are  bound  by  their  terms  in 
i;he  absence  of  fraud,  unlsss  they  are  contra  bonos  mores.    There  is  nothing  to 

48 
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In  many  states  a  different  rule  prevails  ;  and  although 
a  suit  in  equity  may  be  maintained  to  compel  the  com- 
pany to  levy  an  assessment  and  pay  the  proceeds  to 
the  beneficiary,  still  it  is  not  necessary  for  the  policy 
holder  to  resort  to  it,  for,  when  the  insurance  company 
refuses  to  make  an  assessment,  it  violates  its  contract, 
and  becomes  liable  to  the  beneficiary  for  damages  caused 
by  such  violation.  Such  damages,  like  all  damages  for 
breaches  of  contracts,  can  be  recovered  by  an  action  at 
la-w^1 

void  the  agreement  the  parties  voluntarily  entered  into,  and  hence  this  court 
adheres  to  the  decision  heretofore  made  in  this  case,  viz.,  that  redress  must  be 
sought  in  equity  alone." 

An  action  at  law  upon  a  certificate  of  mutual  insurance  cannot  reach  ques- 
tions outside  of  such  certificate,  so  as  to  enable  the  plaintiff  to  recover  benefits 
otherwise  than  as  specified,  in  the  certificate.  Bailey  v.  Mut.  Ben.  Ass'n  (la.), 
27  N.  W.  Rep.  770;  Tobin  v.  Western  Mut.  Aid  Soc,  72  la.  261;  Rainsbarger 
v.  Union  Mut.  Aid  Ass'n,  72  la.  191.  If  the  recovery  desired  is  outside  the  con- 
tract contained"  in  the  certificate,  in  an  action  at  law,  only  nominal  damages  can 
be  recovered.    Newman  v.  Covenant  Mut.  Ben.  Ass'n  (la.),  33  N.  W.  662. 

In  Nershin  v.  Northwestern  Endowment  Ass'n  of  Minn.,  30  Minn.  406,  the 
court  said:  "In  view  of  the  well-known  character  of  the  contracts  of  many  of 
these  so-called  mutual  protection  associations,  it  is  possible  that  if  the  articles 
of  association  and  by-laws  of  defendant  were  set  out,  it  might  appear  that  this 
was  the  extent  of  the  benefits  of  membership.  But  these  articles  and  by-laws 
are  neither  set  out  in  the  pleadings  nor  introduced  in  evidence.  Hence,  we  are 
left  to  construe  this  language  of  the  certificate  of  membership  by  itself.  There 
is  nothing  in  it  suggestive  of  the  idea  that  defendant's  liability  is  dependent 
upon  collections  received  from  an  assessment.  Upon  its  face  we  think  it 
amounts  to  an  absolute  undertaking  to  pay  a  sum  of  money,  the  amount  of 
which  is  to  be  determined  by  the  number  of  contributing  members.  Hence,  we 
think  the  complaint  states  a  cause  of  action,  although  it  neither  alleges  the 
actual  receipt  of  money  upon  an  assessment  to  meet  the  loss  nor  a  neglect  to 
make  such  assessment."  See  also  Harl  v.  Pottawatomie  Co.  Mut.  Fire  Ins.  Co., 
74  Iowa,  39. 

i  O'Brien  v.  Home  Ben.  Soc,  117  N.  T.  318;  s.  c.  4  N.  Y.  Supp.  275;  Fuller 
v.  Fitzgerald  Equitable  Ace.  Ass'n,  5  N.  Y.  Supp.  837;  Jackson  v.  Northwestern 
Mut.  Relief  Soc,  73  Wis.  507;  Freeman  v.  National  Ben.  Soc,  42  Hun  (N.  Y.), 
252;  Kansas  L.  Ass'n  v.  Lemke,  40  Kan.  142;  Taylor  v.  National  Temperance 
Relief  Union,  94  Mo.  35;  Peck  v.  Equitable  Ace.  Ass'n,  5  N.  Y.  Supp.  215;  Cum- 
mings  v.  Mayor  of  Brooklyn,  11  Paige,  N.  Y.  596,  602;  Leuder  v.  Insurance 
Co.,  12  F.  465;  Excelsior  Mut.  Aid  Ass'n.  v.  Riddle,  91  Ind.  84;  Kansas  Protec- 
tive Union  v.  Whitt,  36  Kan.  760;  s.  c.  59  Am.  Rep.  607;  Earnshaw  v.  Sun 
Mut.  Aid  Soc,  68  Md.  465;  Burland  v.  Northwestern  Mut.  Ben.  Ass'n,  47  Mich. 
424;  Kankinson  v.  Paige,  12  Civ.  Proc  Rep.  (N.  Y.)  279,  288;  Union  Mut. 
Ace  Ass'n  v.  Frohard  (111.),  25  N.  E.  642. 
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An  omission  of  the  officers  of  the  company  to  make 
an  assessment  which,  if  made,  would  produce  a  fund 
equal  to,  or  greater  than,  the  claim,  would  create  an 
obligation  against  the  society  the  same  as  if  it  had 
funds  on  hand  from  which  to  make  the  payment.  The 
company  cannot  lie  by  and  omit  to  put  in  operation  the' 
means  possessed  by  it  to  obtain  the  fund  and  omit  pay- 
ment because  of  its  own  neglected  duty.  This  would 
be  to  take  advantage  of  its  own  wrong,  and  it  would 
operate  as  a  fraud  on  the  beneficiary  under  the  certi- 
ficate.1 

§  675.  Against  voluntary  association.— Where  the  by- 
laws of  an  unincorporated  association  provide  for  the 
payment  of  death  losses  out  of  the  treasury,  or,  if  the 
funds  therein  be  insufficient,  by  special  assessment 
against  the  members,  the  beneficiaries  of  any  member 
who  dies  have  no  claims  as  such  against  the  surviving 
members,  but  are  only  entitled  to  enforce  the  means  of 
payment  provided  for  by  the  by-laws.2 


'  Freeman  v.  Soc,  42  Hun  (N.  T.)>  252-  In  Earnshaw  v.  Sun  Mutual  Aid 
Society,  68  Md.  465,  the  court  said:  "  In  fact,  we  have  neither  found  nor  been 
referred  to  any  case  in  which  it  has  been  expressly  decided  that  no  action  at  law 
will  lie  against  the  corporation  before  an  assessment  had  been  made.  In  Es- 
sender  v.  Mut.  Endowment  Assessment  Associations,  59  Md.  463,  and  Yoe  v.  B. 
C.  Howard  Masonic  Mut.  Ben.  Soc,  63  Md.  86,  the  certificates  were  of  the  same- 
character  as  in  this  case  and  the  actions  were  at  law,  but  no  objection  was  made- 
to  them  on  that  gronnd.  In  Eggleson  v.  Centennial  Mut.  L.  Ass'n,  18  F.  17;  1?> 
F.  201,  the  iustrument  contained  a  clause  that  the  only  action  maintainable  up- 
on this  policy  shall  be  to  compel  the  association  to  levy  the  assessments  herein 
agreed  upon,  and  the  decisions  were  based  exclusively  on  that  clause.  And  in 
Smith  v.  Covenant  Mut.  Ben.  Ass'n,  24  F.  685,  the  opinion,  as  we  read  it,  con- 
cedes that  an  action  at  law  would  lie  if  it  was  grounded  upon  a  refusal  by  the 
company  to  make  the  assessment."  The  court  has  made  a  mistake  as  to  the 
effect  of  Smith's  case,  cited  supra.  That  case  holds  that  "to  maintain  this 
action  (at  law)  it  must  appear  that  the  association  has  in  its  hands  the  money 
collected  by  assessment,  which  it  ought  to  pay  to  the  plaintiffs  as  the  benefi 
ciaries  entitled  to  the  same.  If  the  association  has  failed  to  make  the  required 
assessment,  or,  having  made  an  assessment,  has  failed  to  collect  the  same,  the 
plaintiffs'  remedy  is  in  some  other  form  of  action  or  proceeding." 

2  Hammerstein  v;  Parsons,  38  Mo.  App'.   332.     Much  material  for  the  sue- 
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§  676.  Amount  of  recovery. — The  recovery  should  be 
for  the  maximum  amount  insured,  unless  the  defendant 
shows  by  pleadings  and  proof  that  such  sum  should  be 
reduced.1  Where  a  by-law  provides  that  on  the  death 
of  a  member,  when  there  is  not  enough  money  in  the 
treasury  to  pay  the  claim,  there  shall  be  an  assessment 
on  the  members,  from  which,  if  it  is  sufficient,  the  claim 
shall  be  paid  in  full,  and  it  appears  that  on  the  death 
of  a  member  the  corporation  wrongfully  refused  to 
make  such  assessment,  and  that,  if  made  at  the  proper 
time,  the  assessment  would  have  paid  the  claim  in  fall, 
it  is  proper,  when  afterwards  decreeing  that  such  an 
assessment  should  be  made,  to  direct  that,  if  the  assess- 
ment prove  insufficient  to  pay  the  claim  in  full,  the 
association  shall  make   up   the  deficiency.2    Plaintiff 


ceeding  sections  and  notes  of  this  chapter  was  afterwards  used  by  the  author 
in  the  preparation  of  an  article  for  the  Am.  &  Eng.  Encycl.  of  Law. 

1  Lawler  v.  Murphy,  58  Conn.  294;  20  Atl.  457;  Elkhart  Mut.  Aid  &  Relief 
Ass'n  v.  Houghton,  103  Ind.  286;  Bailey  v.  Mut.  Ben.  Ass'n,  71  Iowa,  689;  s.  c. 
53  Am.  Bep.  514;  Kaw  Life  Assn.  v.  Lemke,  40  Kan.  142;  Excelsior  Mut.  Aid 
Ass'n  v.  Riddle,  91  Ind.  84;  Leuder  v.  Hartford  L.  &  A.  Ins.  Co.,  4  McCrary 
<U.  S.),  149;  S.  C.  12  F.  465.  See  also,  Ball  v.  Granite  State  Mut.  Aid  Ass'n,  64 
N.  H.  291;  9  A.  105;  Newman  v.  Covenant  Mut.  Ben.  Ass'n,  72  Iowa,  242;  33 
N.  W.  662;  Metropolitan  Safety  Fund  Accident  Ass'n  v.  Windover  (111.),  27  N. 
E.  538. 

2  Union  Mut.  Ace.  Ass'n  v.  Froward  (111.),  25  N.  E.  642.  A  declaration  con- 
taining no  allegation  of  neglect  to  make  tHe  assessment  provided  for,  and  assign- 
ing no  breach,  except  of  a  promise,  to  pay  the  face  value  of  the  policy,  is  fatally 
defective,  and  is  not  cured  by  the  verdict.  Curtis  v.  Mutual  Ben.  Life  Co.,  48 
Conn.  98.  But  where  a  mutual  company,  organized  upon  the  assessment  plan, 
issues  certificates  in  which  it  is  agreed,  in  case  of  the  death  of  the  insured,  to 
make  an  assessment  on  policy-holders  in  good  standing  within  90  days  from 
proof  of  death,  and  to  pay  the  sum  collected  thereon,  less  10  per  cent,  on  said 
death  loss,  provided,  however,  that  in  no  case  shall  the  payment  exceed  $5,000; 
and  where  it  is  shown  that  at  the  date  of  the  death  of  the  insured  there  were 
certificates  in  force  on  which,  had  the  assessments  been  made  and  collected,  the 
full  amount  named  could  have  been  realized,  and  that  no  assessments  were  made 
within  the  time  provided  for,  the  beneficiary  is  entitled  to  a  judgment  against 
the  company  for  the  maximum  amount  named,  and  a  petition  alleging  such 
facts  states  a  cause  of  action.  Kaw  Valley  Life  Ass'n  v.  Lemke,  40  Kan.  142; 
19  P.  337. 
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cannot  recover  for  benefits  accruing  after  the  com- 
mencement of  his  action.1 

The  measure  of  damages  is  not  such  amount  as  the 
jurors'  consciences  may  approve  as  just,  but  the  amount 
provided  for  such  a  case  by  the  charter  and  by-laws  of 
the  association.2 

But  where  no  holders  of  death  claims  had  applied  to 
have  an  assessment  ordered  by  the  court,  and  as  it  was 
found  expressly  that  an  attempt  to  raise  the  money  to 
pay  them  by  an  assessment  would  be  futile,  it  was  held 
no  assessment  should  be  ordered.3  Unless  the  associa-' 
tion  alleges  in  its.  answer  and  proves  that  the  amount 
should  be  less,  because  all  members  do  not  respond  to 
assessments,  the  measure  of  damages  for  failure  to  levy 
an  assessment  as  agreed  is  the  amount  assessable  upon 
all  insured.4  If  an  action  at  law  would  result  in  only 
nominal  damages,  or  would  for  other  reasons  furnish 
no  remedy,  or  one  that  is  inadequate,  a  party  may  sue 


In  Elkhart  Mut.  Aid  Ass'n  v.  Houghton,  103  Ind.  286,  a  complaint  was  held 
sufficient  which  did  not  state  the  number  of  members  of  the  association  against 
whom  assessments  might  be  made  to  raise  the  money  with  which  to  pay  in  full 
or  in  part  the  amounts  named  in  the  certificate.  When  a  company  required  by 
its  articles  to  make  an  assessment,  when  necessary,  to  pay  losses,  adjusts  plaint- 
iff's loss,  and  neglects  to'make  an  assessment  in  proper  time,  plaintiff  is  entitled, 
in  an  action  on  the  policy,  to  amend  his  petition  so  as  to  pray  mandamus  to 
compel  the  levy.  Harl  v.  Pottawattomie  Co.  Mutual  Fire  Ins  Co.,  74  Iowa,  39; 
.36  N.  W.  880.  Defendant  prayed  for  an  instruction  that  plaintiff's  recovery 
must  be  limited  to  the  amount,  after  deducting  all  necessary  expenses,  that  an 
assessment  would  have  realized  if  made  on  the  death  of  the  assured.  The  cer- 
ificate  contained  a  stipulation  that  "  all  suits  shall  only  he  for  the  benefit  of  an 
assessment  made  by  the  proper  officers,"  and  that  certain  deductions  were  to  be 
made  for  expense,  account,  etc.  In  this  case  there  had  never  been  any  assess- 
ment, and  the  pleadings  did  not  make  a  case  to  recover  for  the  neglect.  It  was 
held  that  the  court  properly  refused  the  prayer.  Oriental  Ins.  Co.  v.  Glancey, 
70  Md.  101;  16  A.  391. 

1  Baltimore,  etc.,  Employes'  Relief  Ass'n  v.  Post,  122  Pa.  St.  579. 

2  Bait.  &  O.  Emp.  Rel.  Ass'n  v.  Tost,  122  Pa.  St.  579;  15  A.  885. 

3  Burdon  v.  Mass.  Safety  Fund  Ass'n,  147  Mass.  360;  17  N.  E.  S74. 

4  Bentz  v.  Northwestern  Aid  Ass'n,  41  N.  W.  1037;  40  Minn.  202.  See  also 
Metropolitan  Safety  Fund  Accident  Ass'n  v.  Windover  (111.),  27  N.  E.  538. 


758  ACTIONS  INVOLVING  MEMBERSHIP  IN  MUTUAL       §  676 

in  equity  for  a  specific  performance  of  the  contract  in 
the  form  of  a  decree,  compelling  an  assessment  to  be 
levied.1 

A  correct,  general  rule  is  thus  stated  :  "  An  action 
may  be  maintained  on  a  policy  by  which  the  company 
has  undertaken  to  pay  a  fixed  sum  from  the  '  death 
fund,'  or  from  moneys  realized  to  such  fund  from 
*  mortuary  assessments '  on  all  the  members,  though 
no  such  assessment  has  been  made.  The  omission  of 
the  company  to  make  it  creates  an  obligation,  the  same 
"as  if  the  fund  were  on  hand  from  which  to  pay  the 
amount  of  the  policy,  and,  in  the  absence  of  proof  to 
the  contrary,  it  will  be  presumed  that  the  assessment 
would  have  realized  the  full  amount."  2 

Where  an  ordinary  civil  action  affords  an  adequate 
and  specific  legal  remedy,  the  beneficiary  cannot  resort 
to  a  proceeding  by  mandamus. z 


Covenant  Mut.  Ben.  Ass'n  v.  Sears,  114  111.  108;  Van  Houten  v.  Pine,  36 
N.  J.  Eq.  133.  In  the  first  case  the  court  gave  as  a  reason  that,  as  the  cor- 
poration is  not  organized  for  pecuniary  profit,  has  no  surplus,  and  relies  entirely 
upon  the  mortuary  assessments  made  upon  each  death  for  the  payment  of  bene- 
fits to  the  beneficiaries  .of  a  decedent,  it  would  be  difficult  to  realize  anything 
by  execution ;  and  the  association  stands  as  a  trustee  of  a  fund  in  the  hands  of 
its  numerous  members,  but  belonging  to  the  beneficiaries,  which  can  be  called  in 
by  assessment  for  their  use.  The  association  was  to  pay  an  amount  equal  to 
$1.50  for  each  certificate  in  force  at  the  time  payment  became  due,  not  exceed- 
ing $4,000,  and  to  pay  the  full  amount  of  the  certificate  at  its  maturity,  provided 
there  were  sufficient  moneys  in  the  fund  from  which  it  should  become  payable, 
and  provided  further  that  such  moneys  should  be  applied  proportionately  to  all 
certificates  becoming  payable  the  same  quarter.  The  $4,000  was  termed  an 
"endowment,"  and  the  period  in  which  it  became  due,  an  "endowment 
period."  Provision  for  assessments,  regular  and  special,  was  made  and 
the  association  was  required  to  maintain  two  funds,  an  endowment  fund,  out 
of  which  the  endowments  were  payable,  and  an  assessment  fund,  out  of  which 
beneficiaries  were  paid  in  case  members  died  within  the  endowment  period. 
Seld  that,  in  case  of  a  member  so  dying,  the  association  was  liable  to  pay  a 
sum  equal  to  $1.50  for  each  certificate  in  force,  and  no  more,  where  there 
were  no  moneys  in  the  assessment  fund  applicable  to  such  claims.  Kerr  v. 
Minnesota  Mut.  Ben.  Ass'n,  39  Minn.  174;  39  N.  W.  312. 

2  Fitzgerald  v.  Eq.  Reserve  Fund  L.  Ass'n,  5  N.  Y.  S.  837. 

8  Excelsior  Mut.  Aid  Ass'n  v.  Riddle,  91  Ind.  84.  The  beneficiary,  having 
obtained  judgment  in  the  supreme  court  against  the  company  for  the  benefit, 
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§  677.  When  remedy  legal  and  when  equitable. — It  fol- 
lows that  the  rights  growing  out  of  such  contract  of 
insurance  may  be  enforced  like  external  contracts 
growing  out  of  the  dealings  of  the  organization  with 
third  parties  ;  and  the  insured  may  recover  benefits  or 
his  beneficiary  a  death  loss  by  action  at  law  where  a 
legal  remedy  is  otherwise  adequate  and  appropriate, 
notwithstanding  the  fact  of  membership. 

"Where  the  liability  of  the  society  is  contingent  upon 
the  performance  of  a  condition  by  the  insured  or  his 
beneficiary,  substantial  performance,  or  performance 
according  to  the  terms  of  the  contracts  or  provisions  of 
the  constitution  and  by-laws,  must  be  shown.1  Gen- 
erally the  amount  of  an  insurance  to  be  realized  by  an 
assessment  may  be  recovered  at  law. 


and  execution  being  returned  unsatisfied,  applied  for  mandamus  to  compel  an 
assessment  on  the  members  sufficient  to  pay  the  judgment.  The  company  set 
up  that  they  had  made  an  assessment,  and  were  proceeding  in  good  faith  to  col- 
lect it.  Held  that,  plaintiff  having  judgment,  and  an  execution  returned  unsat- 
isfied, no  further  proceedings  could  be  taken  at  law,  and  the  mandamus  must  be 
refused.  Miner  v.  Michigan  Mut.  Ben.  Ass'n  of  Hillsdale,  65  Mich.  84;  31  N. 
W.  763.  Compare  Ranisbarger  v.  Union  Mut.  Aid  Ass'n,  72  Iowa,  191 ;  33  N. 
W.  626. 

1  In  Bishop  v.  Empire  Order  of  Mut.  Aid,  43  Hun,  472,  the  defence  set  up 
was  the  failure  of  the  deceased  member  to  designate  a  beneficiary.  The  charter 
provided  for  a  beneficiary  fund,  to  be  maintained  by  the  order  for  this  object, 
which  should  be  under  the  control  of  the  grand  lodge,  and  from  which  a  speci- 
fied sum  should  be  paid  over  to  the  families,  heirs  or  legal  representatives  of  de- 
ceased or  disabled  members,  or  to  such  person  or  persons  as  such  deceased  may, 
while  living,  have  directed,  and  also  that  the  manner  and  time  of  payment,  and 
the  persons  to  whom  payment  was  to  be  made,  should  be  regulated  by  the  rules 
and  by-laws  of  said  grand  lodge.  The  issue  of  a  certificate  was  also  provided 
for,  which  it  was  required  should  set  forth  the  name  of  the  person  to  whom  the 
■benefit  should  be  paid.  No  certificate  having  ever  been  issued,  the  court  held 
the  defendant  not  liable,  and  considered  the  making  of  such  desi  gnation  a  con- 
dition precedent  to  the  defendant's  liability.  See  also,  Order  Mut.  Companions 
v.  Griest,  76  Cal.  494;  Earnshaw  v.  Sun  Mut.  Aid  Soc,  68  Md.  465;  12  A.  884. 

2  Reynolds  v.  Equitable  Ac.  Ass'n,  1  N.  Y.  S.  738.  The  policy  provided  that 
"  the  principal  sum  represented  by  the  payment  of  two  dollars  by  each  member ' ' 
in  deceased's  division,  not  to  exceed  a  certain  sum,  should  be  paid  to  the  policy- 
holder's wife  on  the  requisite  proof.  The  by-laws  stated  that  the  object  of  the 
association  was  "to  collect  and  accumulate  a  fund"  for  the  payment  of  bene- 
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Substantial,  damages  may  be  recovered  in  an  action 
at  law  on  a  certificate  entitling  the  beneficiary  to  a 
percentage  of  an  assessment  to  be  levied  and  collected 
on  the  death  of  the  insured,  when  the  company  has 
refused  to  make  any  assessment,  and  denied  liability, 
and  it  appears  that  an  assessment,  if  made,  would  pro- 
duce a  substantial  sum,1  unless  a  waiver  of  such  con- 
dition is  proved.2 


fits,  and  that  on  the  requisite  proof  an  assessment  should  be  ordered  for  that 
purpose;  but  the  policy  did  not  contract  to  make  an  assessment,  or  make  pay- 
ment contingent  on  an  assessment.  The  complaint  showed  that  the  number  of 
members  in  deceased's  division  would  render  collectible  an  amount  in  excess  of 
the  maximum  sum  named  in  the  policy.  He  Id,  that  defendant's  contract  was 
not  to  levy  an  assessment  and  pay  over  the  proceeds,  and  therefore  enforceable 
only  in  equity,  but  that  plaintiff  was  entitled  to  the  maximum  sum,  in  an  action 
at  law.     United  States  Mut.  Ace.  Ass'n  v.  Barry,  131  U.  S.  100;  9  S.  Ct.  755. 

1  Jackson  v.  Northwestern  Mut.  Relief  Ass'n,  73  Wis.  507;  41  N.  W.  708. 

2  A  policy  required  all  insured  to  make  out  within  thirty  days  a  statement 
under  oath,  etc.,  of  the  loss.  C,  within  the  required  time,  notified  the  com- 
pany of  his  loss.  The  company  replied  to  this,  repudiating  all  liability  on  the 
ground  of  non-payment  of  assessment.  It  was  held,  that  such  an  act  was  a 
waiver  by  the  company  of  any  further  proof  of  loss.  Planters'  Ins.  Co  v.  Com- 
fort, 50  Miss.  662.  An  insured  declared  for  loss.  The  company  pleaded  that 
he  had  altered  the  buildings,  which  he  traversed  by  his  replication.  It  was 
held,  that  under  the  pleadings  evidence  of  waiver  by  the  company  was  inad- 
missible. Diehle  v.  Adams  Co.  Mut.  Ins.  Co.,  58  Pa.  St.  443;  s.  c.  98  Am.  Dec. 
302.  The  fact  that  an  association,  after  it  has  the  right  to  forfeit  a  member's 
certificate  for  non-payment  of  dues,  levies  and  collects  from  him  another  assess- 
ment, and  appropriates  the  money  so  paid  to  its  own  use,  is  evidence  tending  to 
show  a  waiver  of  the  forfeiture.  Metropolitan  Safety  Fund  Accident  Ass'n  v. 
Windover  (111.),  27  N.  E.  538.  A  life  policy  in  a  mutual  aid  society  was  sub- 
ject to  a  by-law  that,  if  any  assessment  was  not  paid  within  30  days  after  notice, 
the  policy  should  be  forfeited.  Several  assessments  were  allowed  to  remain 
unpaid  long  after  the  30  days,  and  on  the  day  of  the  insured's  death  the  person 
to  whom  the  notices  had  been  sent  offered  to  pay  the  amount  of  such  assess- 
ments to  the  agent.  The  agent,  who  had  no  authority  to  make  arrangements 
in  regard  to  the  standing  of  members,  agreed  to  accept  the  money,  and  forward 
it  to  the  society,  whose  office  was  2S  miles  distant,  subject  to  its  action  in  the 
matter.  In  his  report  he  said  :  "  If  money  is  not  received,  must  be  refunded." 
About  10  days  afterwards,  the  society  gave  notice,  through  the  agent,  that  the 
payment  would  not  be  accepted,  and  offered  to  return  the  money.  Held,  that 
the  question  whether  the  delay  in  refusing  the  money  amounted  to  a  waiver  of 
the  forfeiture  was  for  the  jury.  United  Brethren  Mut.  Aid.  Soc.  v.  Schwartz 
(Pa.),  13  A.  769.  The  statement  of  the  secretary  of  a  mutual  benefit  association 
to  the  insured  that  he  need  not  pay  his  dues  until  certain  charges  then  pending 
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§  678.  Payment  of  advance  fee — Where  the  defence 
was  non-payment  of  fees  required  as  a  condition  prece- 
dent to  membership,  it  appeared  that  the  certificate 
had  been  forwarded  to  the  deceased  who  was  one  of  its 
agents  ;  that  the  accounts  between  him  and  the  com- 
pany were  confused  ;  that  on  one  occasion  they  had 
returned  to  him  part  of  a  remittance  sent  by  him  on 
the  ground  that  it  was  an  over -payment  ;  that  they 
had  published  his  name  in  the  list  of  members  and  had 
levied  a  mortuary  assessment  upon  him  as  if  he  were  a 
member.  It  was  held  that  this  evidence  warranted  the 
jury  in  finding  that  the  fee  had  either  been  paid  or  its 
payment  waived  as  a  condition  precedent.1 

§  679.  Proofs  of  disability.— The  by-laws  of  a  benefit 
society  may  require  the  approval  of  proofs  of  a  mem- 
ber's disability  to  be  satisfactory  to  the  subordinate 
council,  but  such  subordinate  council  has  no  power  to 
finally  reject  a  claim.2  Where  the  original  beneficiary 
brings  an  action  upon  a  changed  certificate,  and  any 
proper  regulation  of  the  society  has  been  violated  by 
such  change,  he  must  aver  and  prove  the  same.3 

§  680.  Knowledge  of  by-laws.— As  the  by-laws  form 
part  of  the  contract,  a  replication  alleging  ignorance 
of  the  same,  and  the  contracting  of  debts  and  expendi- 
tures of  money  through  mistake,  constitutes  no  cause  of 


against  him,  which,  if  true,  made  the  policy  forfeitable,  were  disposed  of,  is  not 
ultra  vires,  but  binds  the  company.  Jones  v.  Nat.  Mut.  Ben.  Ass'n  (Ky.),  2 
S.  W.  447.  Where  defects  in  the  formalities  prescribed  by  the  law  of  a  society  as 
to  a  change  in  the  designation  of  a  beneficiary  have  been  waived  by  the  society 
and  the  benefit  paid,  the  former  beneficiary  cannot  take  advantages  of  such 
defects.  Manning  v.  Ancient  Order  of  United  Workmen,  86  Ky.  136;  5  S.  W. 
385. 

1  Bankers  &  Merchants'  Mut.  L.  Assn.  v.  Stapp,  77  Tex.  517. 

2  Albert  v.  Order  of  Chosen  Friends,  34  F.  721. 

3  Masonic  Mut.  Ben.  Soc.  v.  Burkhart,  110  Ind.  189;  10  N.  E.  79;  11  N.  E. 
449. 


762  ACTIONS   INVOLVING  MEMBERSHIP  IN  MUTUAL      §  682 

action,  and  a  complaint  setting  up  these  facts  as  a  basis 
ior  recovery  is  demurrable.1 

§  681.  Good  standing.— In  an  action  by  the  beneficiary 
on  a  certificate  of  mutual  benefit  insurance,  it  appeared 
that  decedent  on  the  day  he  was  notified  of  his  suspen- 
sion for  non-payment  of  a  delinquent  assessment  of 
which  he  had  had  no  notice,  paid  the  same  and  all  prior 
assessments  due,  and  a  subsequent  one  which  had  not 
yet  become  delinquent ;  that  therefore  when  all  assess- 
ments had  been  paid  and  accepted  by  the  association, 
decedent  gave  notice  of  the  substitution  of  the  plaintiff 
for  the  original  beneficiary  in  the  regular  manner  ;  that 
after  decedent's  suspension,  when  one  meeting  hav- 
ing taken  place  and  no  action  having  been  taken  in  ref- 
erence thereto,  he  was  not  reinstated  into  full  mem- 
bership until  shortly  after  this  notice  and  shortly  be- 
fore his  death.  It  was  held  that  there  was  a  sufficient 
finding  that  decedent  was  "  a  member  in  good  stand- 
ing "  at  the  time  of  his  notice.2 

§  682.  Resort  to  internal  remedy.— A  beneficiary  is  en- 
titled to  recover  on  a  valid  claim,  though  he  did  not  ex- 
liaust  the  remedies  known  to  the  society  for  the  recov- 
ery of  claims,  as  required  by  its  laws  before  bringing 
suit,  where  he  is  prevented  from  doing  so  by  the  wilful 
refusal  of  the  proper  officer  to  certify  to  his  sickness, 
from  which  refusal  no  appeal  is  given  by  the  laws  of 
the  society.3 

A  benefit  society  may  enforce  a  by-law  requiring  an 
-appeal  to  be  taken  before  suit  brought  on  the  member- 
ship certificate  from  a  subordinate  to  a  superior  coun- 
cil or  lodge,  but  such  by-law  is  void  in  so  far  as  it  de- 


1  Gray  v.  Supreme  Lodge  Knights  of  Honor,  118  Ind.  293. 

2  Millard  v.  Supreme  Council  American  Legion  of  Honor,  81  Cal.  340. 
»  Supreme  Sitting  Order  of  the  Iron  Hall  v.  Stein,  120  Ind.  270. 
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clares  the  decision  of  the  appellate  tribunal  final  so  as 
to  bar  a  resort  to  the  courts.1  A  by-law  of  a  mutual 
benefit  society  which  provides  that  a  member  claim- 
ing benefits  must  make  proof  of  loss  before  certain  sub- 
ordinate officers,  and,  if  their  decision  is  against  him,  * 
appeal  to  higher  officers,  whose  decision  shall  be  final, 
is  valid  in  so  far  as  it  requires  such  an  appeal  to  be 
taken  before  suit  may  be  brought  on  the  membership 
certificate,  and  void  in  so  far  as  it  declares  the  decision 
of  the  appellate  tribunal  final  so  as  to  bar  a  resort  to  the 
courts.2  Such  restrictions  can  only  affect  benefits  to 
members  of  the  lodge,  and  not  benefits  to  which 
strangers  were  entitled  by  virtue  of  a  contract  made 
in  their  behalf  by  a  member  with  the  lodge.8 

§  683.  Disability,  meaning  of. — Where  the  agreement 
is  to  pay  benefits  to  "  every  member  who,  through  sick- 
ness or  other  disability,  is  unable  to  follow  his  usual 


1  Supr.  Council,  etc.,  v.  Forsinger  (Ind.),  25  N.  E.  129.  Amember  of  a  mutual 
■benefit  society  must  resort,  for  the  correction  of  an  alleged  wrong  done  to  him 
to  the  tribunals  of  the  society;  and  the  judgment  of  such  tribunals,  when 
resulting  fairly  from  the  application  of  the  rules  of  the  society,  is  final. 
McAlees  v.  Supreme  Sitting  Order  of  the  Iron  Hall  (Pa.),  13  A.  755.  Plaintiffs 
were  members  of  a  beneficiary  association  which  received  its  charter  from  and 
was  subject  to  the  laws  and  usages  of  a  state  association,  both  organizations  be- 
ing subordinate  to  a  national  association  or  council.  Acting  under  its  rules, 
the  state  association  declared  forfeited  the  charter  of  the  first-mentioned  asso- 
ciation for  non-compliance  with  the  constitution,  laws,  and  usages  of  the  state 
council,  and  took  the  property  of  the  latter,  as  provided  in  its  charter.  The 
general  laws  of  the  national  council  provided  that  a  mpmber  of  the  order  might 
appeal  from  the  action  of  his  state  or  subordinate  council,  pointed  out  the  steps 
to  be  taken,  and  declared  that  the  decision  of  a  state  council  should  be  binding 
until  reversed  by  the  national  council.  No  appeal  to  the  latter  was  made  by 
the  plaintiffs.  It  was  held,  that  a  bill  in  equity  by  the  plaintiffs  to 
recover  back  their  property  so  taken,  on  the  ground  that  their  charter 
had  been  illegally  forfeited,  could  not  be  maintained  until  the  plaintiffs  had 
first  sought  the  relief  prayed  for  from  the  tribunals  provided  by  the  association. 
Oliver  v.  Hopkins,  144  Mass.  175;  10  N.  E.  776. 

2  Supreme  Council  of  Order  of  Chosen  Friends  v.  Forsinger,  Ind.  25  N.  E. 
129. 

»  Strasser  v.  Stoats,  13  N.  T.  S.  167. 
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business,"  the  society  must  pay  benefits  to  a  member 
who  becomes  a  lunatic.1 

§  684.  Fraud  of  certificate  holder— Failure  to  designate 
•beneficiary.— If  a  member  has  paid  assessments  as  de- 
manded, and  complied  with  all  the  requirements  of  the 
constitution  and  by-laws,  the  fact  that  no  certificate 
has  been  issued  to  him,  and  that  he  has  not  designated 
a  beneficiary,  cannot  be  set  up  to  defeat  his  action.2 

.A  provision  in  a  certificate  that  "  no  question  as  to 
the  validity  of*  an  application  or  certificate  of  member- 
ship shall  be  raised,  unless  such  question  be  raised 
within  the  first  two  years  from  and  after  the  date  of 
such  certificate  of  membership,  and  during  the  life  of 
the  member  therein  named,"  embraces  the  defence  of 
fraud  of  the  insured  and  beneficiary  in  obtaining  the 
certificate.3 

Where  the  rules  of  a  mutual  aid  society  forbade  the 
insurance  of  any  person  over  50  years  old,  and  the 
agent  thereof  and  the  insured,  both  knowing  of  this 
restriction,  conspired  together  to  falsely  represent  that 


*l  McCullough  v.  Expressmen's  Mut.  Ben.  Ass'n  (Pa.),  19  A.  355. 

Where  the  object  of  an  association  was  to  relieve  its  members  while  they  ar^ 
unable  to  work  by  reason  of  sickness,  or  injury,  total  inability  to  labor,  pro- 
vided for  by  the  constitution,  was  held  not  to  mean  inability  to  labor  at  the 
same  occupation,  but  if  the  member  is  able  to  work  at  other  employments  the 
benefits  do  not  accrue.  Baltimore  &  Ohio  Employees'  Belief  Assn  v.  Post,  122 
Pa.  St.  579. 

The  constitution  of  a  relief  fund  association  provided  that  a  member  "per- 
manently disabled  from  following  his  or  her  usual  or  other  occupation "  was 
entitled  to  a  benefit;  and  in  another  section  defined  such  inability  as  one  which 
should  "  permanently  prevent  the  member  from  following  any  occupation 
whereby  he  or  she  can  obtain  a  livelihood."  It  was  held,  that  one  who,  disabled 
from  his  own  profession,  had  been  working  at  another  totally  dissimilar  one, 
was  not  entitled  to  a  benefit.  Albert  v.  Order  of  Chosen  Friends,  34  Fed.  Bep. 
721. 

1  Bishop  t*.  Grand  Lodge,  112  ST.  T.  627. 

3  Wright  v.  Mutual  Ben.  L.  Ass'n,  118  N.  T.  237;  Vivar  v.  Supreme  Lodge 
of  Knights  of  Pythias  (N.  J.),  20  A.  36. 
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the  applicant  was  under  50  years,   the  company  was 
held  not  bound  by  the  agent's  acts.1 

§  685.  Various  defensive  matters. — The  defences  are 
as  various  and  numerous  as  in  other  actions  on  contract, 
and  the  general  rules  governing  liability  and  discharge 
therefrom  must  be  consulted.  Payment  to  the  trustee 
of  the  beneficiary  designated  in  the  policy,  and  having 
the  same  in  possession,  constitutes  a  defence,2  as  does 
a  forfeiture  or  assignment  of  the  contract  by  the  insured 
during  his  lifetime.3  But  when  a  forfeiture  is  relied 
upon  it  must  be  clearly  established  according  to  the 
contract  or  by-laws,4  and  where  defendant  pleads  the 


1  Hanf.  v.  Northwestern  Masonic  Aid.  Ass'n,  76  Wis.  450;  45  N.  W.  315.  The 
benefits  of  Eev.  Stat.  Mo.  1879,  sees.  5976,  5977,  which  declare  that  in  certain 
instances  misrepresentations  shall  not  he  a  defence,  do  not  apply  to  this  class  of 
insurance.  Whitmore  v.  Supreme  Lodge  Knights  &  Ladies  of  Honor,  100  Mo. 
36. 

2  Butler  v.  State  Mut.  L.  Assurance  Co.,  8  N.  Y.  Supp.  411. 

3  The  assignment  is  not  rendered  void  by  the  fact  that  the  insured  died 
insolvent,  when  it  is  not  shown  that  he  was  insolvent  at  the  date  of  the  assign- 
ment.    Milner  v.  Bowman,  119  Ind.  448. 

4  Stanley  v.  Northwestern  L.  Ass'n,  36  F.  75. 

Where  the  by-laws  of  a  mutual  benefit  society  require  written  notice  of  for- 
feiture of  a  policy,  proof  of  any  other  notice  is  properly  excluded  in  an  action 
thereon.    Dial  v.  Valley  Mut.  L.  Ass'n,  29  S.  Car.  560. 

Non-payment  of  assessment  after  loss  does  not  defeat  an  action  on  the  policy, 
where  the  non-payment  is  of  an  assessment  falling  due  after  loss  of  the  property 
insured.  Such  provision  refers  to  the  contract  of  indemnity.  Seyk  v.  Millers' 
Nat.  Ins.  Co.,  74  Wis.  67;  Knights  of  Honor  v.  Wickser  (Tex.);  12  S.  W. 
175.  In  an  action  by  a  benevolent  society  against  a  member  (an  incorporator) 
for  money  loaned  him,  it  is  no  defence  for  defendant  to  aver  in  his  answer  that 
he  has  been  unlawfully  and  wrongfully  expelled  from  all  the  privileges  and 
benefits  of  the  association,  and  is  therefore  entitled  to  his  proportionate  share  of 
the  fund  with  the  other  members,  and  that  his  share  will  exceed  the  amount  of 
the  debt  sued  on.    Schmidt  v.  Abraham  Lincoln  Lodge,  S4Ky.  490;  2  S.  W.  156. 

In  an  action  on  a  certificate  issued  by  a  temperance  order,  it  appeared  that 
the  member  died  from  the  excessive  use  of  liquor;  that  he  agreed  in  his 
written  application  to  comply  with  all  the  requirements  of  the  order,  as  a  con- 
dition precedent  to  his  being  entitled  to  its  benefits;  that  the  certificate  con- 
tained a  clause  in  substance  arid  effect  the  same  as  to  the  application.  It  was 
held,  that  plaintiff  could  not  recover.  Hogins  v.  Supreme  Council  of  Champions 
of  the  Red  Cross,  76  Cal.  109;  18  P.  125;  holding  also  that  in  an  action  on  a 
certificate  issued  by  an  order,  it  is  not  necessary,  in  order  to  set  up  a  forfeiture, 
to  show  that  assured  was  suspended  or  expelled  from  such  order. 
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failure  of  the'  insured  to  pay  certain  assessments 
the  burden  of  proof  is  on  defendant  to  prove  such 
failure.1 

Whether  assessments  were  made  according  to  the 
constitution  and  by-laws  of  a  benefit  society  is  a 
question  of  law,  which,  being  left  by  the  court  to  the 
decision  of  a  jury,  constitutes  error.2  Where  the  action 
is  by  an  assignee,  the  fact  that  he  has  no  insurable  in- 
terest in  the  life  of  the  insured  does  not  bar  his  recov- 
ery, where  it  is  shown  that  the  insured  himself  procured 
the  insurance  and  paid  the  premiums.3 

It  is  held  in  Illinois  though  contrary  to  principle  and 
the  weight  of  authority  that  where  the  contract  is  pro- 


1  Defendant  set  up  that  the  member  insured  had  failed  to  pay  his  assessments 
during  a  certain  year.  Plaintiff,  by  reply,  denied  such  failure,  and  alleged  that 
defendant  had  subsequently  demanded,  received,  and  retained  annual  payments, 
and  had  thereby  waived  the  alleged  prior  breaches.  Held,  that  the  pleading  of 
a  waiver  did  not  admit  the  failure  to  pay  assessments,  and  was  not  inconsistent 
with  the  denial  of  such  failure.  Tobin  v.  Western  Mut.  Aid  Soc,  72  la.  261; 
33  N.  W.  663.  In  an  action  on  a  mutual  benefit  insurance  certificate,  where 
forfeiture  on  the  ground  of  non-payment  of  an  assessment  is  relied  on  as  a  de- 
fence, and  non-payment  of  such  assessment  has  been  proven,  the  burden  is  still 
on  defendant  company  to  show  that  the  assessment  was  regularly  and  properly 
levied  according  to  its  laws.  Demings  v.  Supreme  Lodge  Knights  of  Pythias  of 
the  World,  14  N.  Y.  S.  834. 

2  Bagley  v.  Grand  Lodge  Ancient  Order  United  Workmen,  131  Ind.  498.  A 
corporation  was  organized  for  the  purpose  of  providing  for  its  members  in  case 
of  permanent  disability,  and  for  their  dependents  in  case  of  death,  by  assess- 
ments to  be  levied  on  the  surviving  members.  Its  constitution  provided  that 
"  all  claims  against  the  association  shall  be  referred  to  the  board  of  directors, 
whose  decision  shall  be  final,"  and  that "  assessments  shall  not  be  made  except 
on  its  authority."  Held,  that  after  the  decision  of  the  board  refusing  payment 
of  a  death  claim  no  suit  upon  such  claim  could  be  maintained.  Rood  v.  Railway 
Passenger  &  Freight  Conductors'  Mut.  Ben.  Ass'n,  31  F.  62. 

3  Milner  v.  Bowman,  119  Ind.  448.  Where  a  certificate  provided  that  the 
benefit  should  be  payable  to  E.  L.  V.  the  wife  of  V. ,  or  to  such  other  person  or 
persons  as  he  might  subsequently  direct,  and  a  similar  power  was  given  to  V. 
by  the  constitution  of  the  endowment  rank,  it  was  held  that  the  relationship  to 
the  payee,  was  not  material  in  the  contemplation  of  the  insurer,  and  that,  as  in 
New  Jersey,  it  is  not  necessary  that  the  payee  should  have  an  insurable  interest 
in  the  life  of  the  insured.  The  fact  that  V.  knew  his  statement  as  to  the  rela- 
tionship of  E.  L.  V.  to  be  false  did  not  preclude  a  recovery  on  the  certificates. 
Vivar  v.  Supreme  Lodge  of  Knights  of  Pythias  (N.  J.),  20  A.  86. 
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hibited  by  statute,  the  fact  that  the  member  has  paid 
his  assessments  for  the  required  length  of  time  on  the 
strength  of  it  does  not  estop  the  corporation  from  set- 
ting up  defence  of  ultra  vires.1 

§  686.  Estoppel— New  agreement,  etc. — Where  by  the 
terms  of  the  policy  a  member  who  had  forfeited  his 
certificate  had  a  right  to  be  restored  upon  certain  con- 
ditions, it  was  held  that  a  reinstatement  upon  com- 
pliance with  these  conditions,  constituted  no  consider- 
ation for  a  stipulation  exacted  by  the  society  from  the 
beneficiary  that  it  should  be  liable  to  pay  him  only  a 
part  of  the  amount  to  which  he  would  be  entitled  under 
the  terms  of  the  policy.2 

A  person  is  not  estopped  from  claiming  compensation 
from  the  railroad  for  an  injury  resulting  from  a  colli- 
sion having  been  previously  compensated  by  the  relief 
association  for  the  injury  which  he  then  untruthfully 
alleged  was  caused  by  malaria,  jaundice,  constipation, 
etc.,  as  the  railroad  and  the  association  are  separate 
corporations  ;  and  while  the  former  guarantees  all  con- 
tracts of  the  latter,  yet  the  association  funds  are  suf- 
ficient to  meet  all  liabilities  likely  to  arise.3 

The  by-law  of  a  railroad  relief  association,  requiring 
its  members  to  release  the  railroad  company*from  any 
claim  for  damages  before  applying  to  the  association 


1  Canton  Masonic  Mut.  Ben.  Soc.  v.  Rockhold,  26  111.  App.  141 ;  Rockhold  v. 
Canton  Masonic  Mut.  Ben.  Ass'n  (111.),  19  N.  E.  710;  21  N.  E.  794.  Contra, 
Matt  v.  Roman  Catholic  Mut.  Protective  Soc,  70  Iowa,  455;  30  N.  W.  799. 

2  Davidson  v.  Old  People's  Mut.  Ben.  Soc,  39  Minn.  303.  Where  a  benefit 
association  issues  a  policy  to  one  upon  his  own  life,  payable  at  his  death  to  a 
third  person,  and  the  insured  pays  the  premiums,  which  are  accepted  by  the 
company,  it  cannot,  after  the  death  of  the  assured,  resist  payment  of  the  policy 
to  the  beneficiary,  upon  the  ground  that  he  is  neither  a  relative,  heir,  nor  dev- 
isee of  the  insured,  and  that  its  charter  authorizes  it  to  pay  to  such  person 
only.    Bloomington  Mut.  Life  Ben.  Ass'n  v.  Blue,  120  111.  121 ;  11  N\  E.  331. 

3  Owens  v.  Baltimore,  etc.,  B.  Co.,  35  F.  715. 
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for  relief,  is  not  against  public  policy,  as  it  simply  puts 
a  claimant  to  his  election  whether  he  will  look  to  the 
railroad  company  or  the  relief  association  for  com- 
pensation.1 

§  687.  Expulsion  of  insane  member. — A  member  of  a 
mutual  benefit  insurance  association  cannot  be  expelled, 
from  the  association  so  as  to  deprive  him  of  his  right 
to  mortuary  benefits  by  proceedings  had  while  he  is 
insane,  when  no  notice  of  the  proceedings  has  been 
served  upon  him.  and  the  expulsion  is  based  mainly 
upon  his  admission  of  the  matters  charged  against  him, 
made  to  the  tribunal  by  which  he  was  tried.2 

§  688.  Violation  of  by-law— Drunkenness.— Where,  in  an 

action  on  a  certificate  issued  by  a  temperance  order,  it 
appeared  that  the  member  died  from  the  excessive  use 
of  liquor  ;  that  he  agreed  in  his  written  application  to 
comply  with  all  the  requirements  of  the  order  as  a 
condition  precedent  to  his  being  entitled  to  the  ben- 
efits ;  that  the  certificate  contained  a  clause  in  sub- 
stance and  effect  the  same  as  the  application,  it  was 
held  that  plaintiff  could  not  recover.3 


• 

1  Owens  v.  Baltimore,  etc.,  R.  Co.,  35  F.  715.  As  to  the  defence  of  double 
insurance,  see  Bock  v.  Ancient  Order  of  United  Workmen,  75  la.  462.  As  to 
payment  by  levy  of  assessment  under  peculiar  by-law  provisions,  see  Wadsworth 
v.  Jewelers',  etc.,  Co.,  9  ST.  T.  Supp.  711.  Where  the  constitution  of  a  mutual 
benefit  society  provides  that  its  by-laws  may  be  amended  at  any  time,  a  bene- 
ficiary in  a  benefit  certificate,  resulting  from  the  insured's  membership  therein, 
who  is  not  a  member  of  the  society,  cannot  complain  that  a  by-law  in  existence 
at  the  time  the  certificate  was  issued,  providing  that  the  member  may  surrender 
the  certificate,  and  receive  a  new  one,  with  the  consent  of  the  beneficiary,  was 
amended  so  as  to  omit  the  consent  of  the  beneficiary,  the  beneficiary  having  no 
vested  rights  in  such  certificate,  not  being  a  party  to  the  contract;  nor  can  he 
recover  on  the  original  certificate,  it  having  been  surrendered,  and  a  new  one 
issued.    Byrne  v.  Casey,  70  Tex.  247;  8  S.  W.  38. 

2  Supreme  Lodge  Ancient  Order  United  Workmen  v.  Zuhkle  (111.),  21  N. 
'  -E.  789. 

8  Hpgins  v.  Supreme  Council  of  Champions  of  Red  Cross,  76  Cal.  109. 
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§  689.  Release.— A  member  of  a  railroad  relief  asso- 
ciation whose  constitution  provided  that  the  railroad's 
liability  should  be  released  before  the  benefit  should  be 
paid,  had  designated  his  mother  as  his  beneficiary,  and 
upon  his  death  his  wife  and  minor  child,  the  persons 
legally  entitled  to  damages,  did  not  release  the  railroad 
company,  but  brought  suit,  and  recovered  damages  by 
a  compromise.  It  was  held  that  the  mother  had  no 
right  of  action  against  the  relief  association  for  the 
benefits.1 

§  690.  No  signature  to  application.— An  application  for 
a  membership  in  a  mutual  insurance  company,  made  a 
part  of  the  certificate  of  membership,  stated  that  it 
"  must  be  signed  by  the  applicant,  or  the  certificate,  if 
issued,  will  be  void."  An  application  was  made  by  a 
husband  for  the  wife,  at  her  direction,  and  was  signed 
by  him  with  the  knowledge  and  consent  of  the  agent 
of  the  company.  The  action  of  the  husband  was  after- 
wards approved  by  the  wife.  It  was  held,  that  the 
signature  to  the  application  became  in  law  the  signa- 
ture of  the  wife,  and  was  binding  upon  the  insurance 
company.2 

§  691.  Limitations— Injunctions.— Where  the  certificate 
provides  that  all  suits  to  recover  claims  under  it  are  to 
be  begun  within  six  months  after  death  of  the  assured, 
and  the  beneficiary  is  enjoined  from  receiving  payment 
until  the  six  months  have  expired,  suit  may  be  brought 
after  the  removal  of  the  injunction  at  any  time  within 
the  statute  of  limitation.3 


1  Fuller  v.  Baltimore,  etc.,  Employe's,  Relief  Ass'n,  67  Md.  433.    See  also 
"State  v.  Baltimore,  etc.,  R.  Co.,  36  F.  655. 

2  Somers  v.  Kansas  Protective  Union,  42  Kan.  619. 

8  Earnshaw  v.  Sun  Mut.  Aid.  Soc,  68  Md.  465.    See  Kentucky  Mut.  Security 
Fund  Co.  v.  Turner  (Ky.),  13  S.  W.  104. 

49 
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§  692.  Ultra  vires.— A  religious  society,  formed  under 
the  auspices  of  a  church,  which  includes  a  mutual  life 
insurance  scheme  as  one  of  its  features,  cannot  defend 
against  a  suit  on  one  of  its  policies  upon  the  plea  of 
ultra  vires,  when  it  has  been  receiving  the  assessments- 
on  his  policy. 

But,  a  charter  of  a  fire  insurance  company  author- 
izing its  members  to  take  out  insurance  on  their  prop- 
erty, and  to  provide  for  a,  lien  on  the  same  to  secure 
assessments,  does  not  authorize  a  husband  to  take  out 
such  policy  on  separate  property  of  his  wife.  It  is 
void  in  its  inception  as  ultra  vires  and  cannot  be 
validated  by  an  assignment  to  the  wife.2 

§  693.  Withdrawal  of  member.— Where  the  by-laws  of 
a  life  insurance  association  provided  that  a  member 
may  at  any  time  withdraw  from  this  association  by 
giving  notice  in  writing  of  such  intention  to  do  so,  and 
paying  all  assessments  and  dues  to  date,  it  was  held  in 
an  action  on  his  certificate  after  his  death,  that  a  notice- 
of  withdrawal  by  decedent  was  a  bar  to  the  action, 
though  the  company  had  not  assented  thereto,  nor 
erased  his  name.3 

A  court  of  equity  will  not,  at  the  instance  of  the 
minority,  compel  the  majority  of  the  owners  of  the 
furniture  of  an  Odd  Fellows'  hall  to  purchase  the  inter- 
ests of  the  minority  therein,  nor  to  remove  and  sell  the 
same,  and  divide  the  proceeds  among  all  the  owners, 


Under  a  clause  in  a  policy  limiting  the  right  of  action  to  a  period  of  "  six 
months  after  the  happening  of  the  death  on  account  of  which  the  action  is 
brought,"  the  limitation  does  not  begin  to  run  until  the  cause  of  action  ma- 
tures, following  McConnell  v.  Towa  Mut.  Aid  Ass'n,  79  la.  757;  43  N.  W.  188;. 
Matt  v.  la.  Mut.  Aid  Ass'n  (la.),  46  N.  W.  857. 

1  Matt  v.  Roman  Catholic  Mut.  Protective  Soc,  70  la.  455. 

2  Proehly  v.  North  St.  Louis  Mut.  F.  Ins.  Co.,  32  Mo.  App.  302. 
8  Cramer  v.  Masonic  L.  Ass'n,  9  N.  Y.  Supp.  356. 
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it  appearing  that  the  furniture  is  being  used  for  the 
very  purpose  for  which  it  was  originally  purchased.1 

§  694.  Practice— Change  from  legal  to  equitable  action. — 

In  Iowa  it  is  provided  by  statute2  that  an  error  of 
plaintiff  in  the  kind  of  proceedings  adopted  shall  not 
cause  an  abatement  or  dismissal,  but  merely  a  change 
into  proper  proceedings,  and  a  transfer  to  the  proper 
docket,  and  that,  in  furtherance  of  justice,  pleadings 
may  be  amended  by  the  insertion  of  material  alle- 
gations. It  is  then  held  that  a  petition  at  law  for 
damages,  on  a  mutual  benefit  certificate,  may,  after 
reversal  of  judgment  thereon,  be  changed  to  one  in 
equity  by  amendment  praying  that  defendant  be  com- 
pelled to  levy  an  assessment  on  its  members  to  pay  the 
certificate,  and  such  amendment  does  not  introduce  a 
new  cause  of  action.8 


1  Robbins  v.  Waldo  Lodge  No.  12,  I.  O.  O.  F.,  78  Me.  565;  7  A.  540.  The 
minority  of  the  members  of  a  lodge,  being  outvoted  upon  the  disposition  of  cer- 
tain funds,  brought  action  against  its  trustees,  charging  them  with  an  intention 
to  divert  the  funds,  and,  by  concealing  the  fact  of  the  vote,  obtained  an  injunc- 
tion, and  receiver,  which  action  the  court  revoked  upon  full  information.  Sub- 
sequently the  grand  lodge,  at  the  instigation  of  the  minority  of  the  lodge, 
revoked  the  charter  of  the  lodge  in  question,  and  the  minority  filed  a  bill  in 
their  individual  names  for  a  proportion  of  the  funds,  alleging  that  the  lodge  had 
ceased  to  exist  "  through  no  fault  of  theirs."  Held,  that  the  conduct  of  plaint- 
iffs, who  had  voluntarily  seceded  from  the  lodge,  and  formed  a  separate  lodge, 
under  authority  of  the  district  grand  lodge,  was  so  unfair  and  inequitable  as  to 
preclude  them  from  relief.    Goodman  v.  Jedediah  Lodge,  67  Sid.  117;  9  A.  13. 

2  Code  Iowa,  §§  2514,  2689. 

3  Newman  v.  Covenant  Mut.  Ben.  Ass'n,  76  la.  56.  In  Har.  1  v.  Pottawbt- 
tamie  Co.  Mut.  Fire  Ins.  Co.,  74  la.  39,  the  plaintiff  was  allowed,  in  an  action 
on  the  policy,  to  amend  his  position  so  as  to  ask  for  a  levy  by  mandamus. 

In  Miner  v.  Michigan  Mut.  Ben.  Ass'n,  65  Mich.  84;  31  N.  W.  763,  mandamus 
was  asked  for  to  compel  the  company  to  make  an  assessment  upon  the  members 
of  the  association  sufficient  to  pay  the  judgment,  and  the  company  in  defence 
set  up  that  they  had  made  an  assessment  and  were  proceeding  in  good  faith  to 
collect  it.  It  was  held,  that  the  plaintiff  having  judgment,  and  the  execution 
returned  unsatisfied,  no  further  proceeding  could  be  taken  at  law,  and  the 
mandamus  must  be  refused.  Such  further  proceedings,  if  any  are  proper,  must 
be  had  under  How.  St.  Mich.,  §  8153,  providing  that  when  a  judgment  shall  be 
obtained  against  a  corporation  and  the  execution  thereon  shall  be  returned  un- 
satisfied, the  circuit  court  may  sequestrate  the  property  of  such  corporation. 
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§  695.  Same— Parties.— The  statutory  provisions  gov- 
erning parties  to  civil  actions  will,  to  a  great  extent,  be 
found  applicable  to  actions  on  certificates,  whereon 
members  of  benefit  societies  are  entitled  to  benefits 
and  their  beneficiaries  to  death  losses.  The  latter 
have,  after  the  death  of  a  member  on  whose  life  the 
insurance  was  held,  a  vested  interest  within  the  mean- 
ing of  statutes  requiring  actions  to  be  brought  in  the 
name  of  the  real  party  in  interest,  as  has  often  been 
recognized  in  actions  on  regular  policies,  and  the  prin- 
ciple applies  to  benefit  certificates,1  although  the  bene- 
ficiary be  not  privy  to  the  contract.2 

The  administrator  and  the  heirs  cannot  join  in  an 
action  on  a  policy  of  insurance  for  a  loss  accruing  after 
the  death  of  the  assured.3  But  where  the  policy  is 
payable  to  the  assured,  "  his  executors,  administrators, 
or  assigns,"  for  the  benefit  of  wife  and  children,  the  per- 
sonal representative  is  held  to  be  the  proper  party 
plaintiff.4 

In  Massachusetts  a  statute  provides  that  beneficiary 
corporations  may  establish  by  assessment  a  fund  "  to 


1  York  County  Mut.  Aid  Ass'n  v.  Myers,  11  W.N.  C.  (Pa.)  541. 

2  Beardslee  v.  Morgner,  4  Mo.  App.  139;  Barbaro  v.  Occidental  GroveNo.  16, 
4  Mo.  App.  429. 

3  Pfister  v.  Gerwig,  122  Ind.  567.  An  administrator  of  the  insured  may 
maintain  an  action  on  such  certificate  though  his  petition  needlessly  aver  that 
the  action  is  for  the  benefit  of  the  creditor.  Bindge  v.  New  England  Mut.  Aid 
Soc,  146  Mass.  286. 

4  Fairchild  v.  Northeastern  Mut.  L.  Ass'n,  51  Vt.  613;  Catland  v.  Hoyt,  78 
Me.  355;  Grattan  v.  National  L.  Ins.  Co.,  15  Hun,  74;  Connecticut  L.  Ins.  v. 
Luchs,  108  U.  S.  498;  Massachusetts  Mut.  L.  Ins.  Co.  v.  Eobinson,  98  111.  324; 
Stowe  v.  Phinney,  78  Me.  244;  s.  c.  57  Am.  Bep.  796.  A  certificate  designated 
a  creditor  of  the  member  as  beneficiary,  in  violation  of  Acts  Mass.  1874,  c.  375, 
§  4,  authorizing  mutual  benefit  societies  to  issue  certificates  for  the  benefit  of 
•widows,  orphans,  or  dependents  of  members,  but  provided  that  the  beneficiaries 
might  be  changed,  and,  in  case  the  insured  survived  all  the  original  or  substituted 
•beneficiaries,  the  insurance  should  be  for  the  benefit  of  his  heirs.  Held,  that 
the  administrator  of  the  insured  may  maintain  an  action  on  such  certificate 
though  his  petition  needlessly  aver  that  the  action  is  for  the  benefit  of  the 
creditor.    Bindge  v.  New  England  xMut.  Aid  Soc,  146  Mass.  286;  15  N.  E.  628 
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be  held  by  such  association  until  the  death  of  a  member 
occurs,  and  then  to  be  forthwith  paid  to  the  person  or 
persons  entitled  thereto,"  and  the  similar  language  of 
a  later  statute  increased  the  number  of  those  for  whose 
benefit  such  corporations  could  insure.  It  was  held  that 
these  provisions  do  not  give  a  right  of  action  on  the 
certificate  to  the  persons  for  whose  benefit  the  contract 
is  expressed  to  be  made.  Upon  the  death  of  a  member 
intestate,  such  action  is  properly  brought  by  the  ad- 
ministrator.1 

If,  however,  a  certificate  provides  for  the  payment  of 
different  sums  to  different  parties,  they  cannot  join  in 
one  suit,  but  must '  bring  separate  actions,  each  for  his 
individual  share.2  "Whether,  if  the  amount  of  the  in- 
surance be  payable  to  certain  persons  equally,  they 
may  join  in  one  action,  seems  not  to  be  settled.3  Upon 
principle  it  would  seem  that  they  might,  and  thus  avoid 
a  multiplicity  of  suits. 

§  696.  Same— Enforcing  the  judgment. — After  a  general 
judgment  on  a  benefit  certificate  execution  cannot  be 
limited  to  a  particular  fund.*  The  assessments  paid 
into  the  treasury  of  a  benefit  society  by  its  members 
become  the  property  of  the  society,  and  the  members 
have  no  further  claim  or  right  to  it.5    And  a  member 


1  Flynn  v.  Massachusetts  Ben.  Ass'n  (Mass.),  25  N.  E.  716;  Burns  v.  Grand 
Lodge  of  Ancient  Order  of  United  Workmen  (Mass.),  26  N.  E.  443;  Feet  v. 
Great  Camp  of  the  Knights  of  the  Maccabees  (Mich.),  47  N.  W.  119. 

1  Emmeluth  v.  Home  Ben.  Ass'n,  122  N.  Y.  130;  25  N.  E.  234;  Keary  v. 
Mutual  Reserve  Fund  L.  Ass'n,  30  F.  359;  Frazer  v.  Phoenix  M.  L.  Ins.  Co.,  36 
Up.  Can.  Q.  B.  422;  Campbell  v.  National  L.  Ass'n  Co.,  34  Up.  Can.  Q.  B.  35. 

3  Covenant  Ben.  Mut.  Ass'n  v.  Hoffman,  110  111.  603. 

5  Seitzingerv.  New  Era  L.  Ass'n,  111  Pa.  St.  557;  McKnight  v.  Mutual  L. 
Ass'n,  15  W.  N.  C  400. 

6  Swett  v.  Citizens'  M.  Belief  Soc,  78  Me.  541;  York  Co.  Mut.  Aid  Ass'n 
v.  Myers,  11  W.  N.  C.  541;  Brown  v.  Orr,  112  Pa.  St.  233. 
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of  the  association,  having  no  interest  in  the  fund,  can- 
not maintain  a  suit  to  enjoin  its  payment.1  Where  the 
charter  provides  that  the  funds  shall  be  for  the  relief 
of  the  member's  family,  and  shall  be  exempt  from 
seizure  under  legal  process  to  pay  any  debt  of  the  de-. 
ceased  member,  a  certificate,  payable  to  the  widow  of 
the  member,  is  for  the  benefit  of  the  member's  family, 
and  cannot  be  seized,  upon  the  death  of  the  member, 
by  the  widow's  creditors.2 

§  697.  Pleading.— To  recover  in  an  action  at  law,  it 
is  necessary  to  show  what  is  the  amount  realized  from 
one  assessment.  It  may  be  more  or  less  than  the  face 
of  the  policy.  In  the  absence  of  evidence  there  can 
be  no  presumption  that  it  will  equal  the  face  of  such 
policy,  for  that  sum  is  specified  as  the  greatest  sum 
payable,  thus  clearly  implying  that  it  may  be  less.8 

The  complaint  and  proof  should  show  the  sum  which 
would  have  been  realized  on  an  assessment,  or  that  an 
assessment  would  have  yielded  returns.4 

Where  the  contract  stipulates  that  proofs  of  death 
shall  be  furnished  to  the  secretary  of  the  association, 
the  complaint  is  sufficient  if  it  shows  that  such  proofs 


i  Elsey  v.  Odd  Fellows'  M.  E.  Soc,  142  Mass.  224;  7  IT.  E.  844  Further 
proceedings,  if  any  are  proper,  must  be  had  in  equity  under  How.  St.  Mich. 
§  8198,  providing  that  when  a  judgment  shall  be  obtained  against  a  corporation, 
and  an  execution  thereon  returned  unsatisfied,  the  circuit  court  may  sequestrate 
the  corporate  property.  Miner  v.  Mich.  Mut.  Ben.  Ass'n,  63  Mich.  338;  31 
N.  W.  763. 

2  Schillinger  v.  Boes,  85  Ky.  357;  3  S.  W.  427. 

s  O'Brien  v.  Home  Benefit  Soc,  117  N.  V.  318; 

*  Martin  v.  Equitable  Ace.  Ass'n  of  Binghamton,  55  Hun,  574;  9  N.  Y.  Supp. 
16;  Freeman  v.  Society,  42  Hun,  253. 

In  Peck  v.  Equitable  Ace.  Ass'n  of  Binghamton,  52  Hun,  255;  5  N.  T.  S.  215, 
it  was  found  by  the  trial  court  that  if  an  assessment  had  been  levied  as  provided 
for  by  the  policy,  it  would  have  produced  at  least  a  sum  equal  to  the  face  of  the 
policy,  and  the  court  awarded  the  plaintiff  the  full  amount  of  the  policy  with 
interest  and  cost. 
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were  furnished  to  the  association,  and  it  is  not  neces- 
sary to  aver  therein  a  demand  before  suit  brought.1 

§  698.  The  complaint — The  complaint  on  a  benefit 
certificate  must  allege  due  performance  of  whatever 
conditions  are,  in  contract  or  by-laws,  or  both,  made 
conditions  precedent  to  the  society's  liability.  Proofs 
of  death  of  the  insured  are  generally  required  to  be 
furnished  to  the  officers  within  a  specified  time.  In 
the  absence  of  a  good  and  sufficient  cause  excusing  it, 
compliance  with  this  requirement  must  be  alleged  and 
shown.2 

The  requisites  of  a  declaration  on  an  ordinary  insur- 
ance policy  are  entirely  applicable  to  certificates  of 
membership.3     Where  the  liability  of  the  society  is 


1  Excelsior  Mut.  Aid  Ass'n  v.  Kiddle,  91  Ind.  84. 

2  Fire  Ins.  Co.  v.  Felrath,  77  Ala.  194;  s.  c.  54  Am.  Rep.  58,  holding  also  that 
much  stipulations  are  binding  on  the  parties.  It  is  an  essential  of  such  by- 
laws as  of  all  others  that  they  be  reasonable  and  not  retroactive.  In  Universal 
F.  Ins.  Co.  v.  Block,  109  Pa.  St.  535,  it  was  held  that  a  condition  in  a  fire  policy 
requiring  a  certificate  or  affidavit  from  the  nearest  magistrate,  or  a  fire  marshal, 
stating  certain  facts,  is  unreasonable  and  therefore  void.  See  also,  Shannon  v. 
Hastings  Mut.  F.  Ins.  Co.,  26  U.  C.  C.  P.  380,  and  where  it  is  provided  or  the 

%  member  has  contracted  that  proofs  of  death  should  be  "  satisfactory  to  the 
directors,"  they  cannot  capriciously  demand  unreasonable  proof.  Braunstein 
v.  Accidental  Death  Ins.  Co.,  1  B.  &  S.  782;  8  Jur.  N.  S.  506;  31  L.  J.  Q.  B. 
17;  5  L.  J.  N.  S.  550. 

3  The  essential  parts  of  the  declaration  are  stated  in  Brooklyn  L.  Ins.  Co.  v. 
Bledsoe,  52  Ala.  538.  The  court  said:  "  The  contract  or  policy  of  insurance 
must  be  declared  on,  in  haec  verba,  or  according  to  its  legal  effect;  the  plaint- 
iff's interest  in  the  subject  of  insurance;  the  payment  of  the  premium;  the 

'  inception  of  the  risk;  the  performance  of  any  precedent  condition  or  warranty 
contained  in  the  policy,  and  the  loss,  or  happening  of  the  event,  on  which, 
within  the  terms  and  meaning  of  the  policy,  the  liability  of  the  insurer  attaches, 
must  be  alleged.  The  general  rule  applicable  to  all  executory  contracts  is,  that 
if  the  defendant's  performance  depended  upon  a  condition  precedent,  the 
plaintiff  must  aver  the  fulfillment  of  such  condition,  whether  it  is  affirmative 
or  negative,  or  to  be  performed  or  observed  by  him,  or  the  defendant,  or  a  mere 
stranger  to  the  contract,  or  must  show  an  excuse  for  non -performance.  If  non- 
performance is  excused  the  matter  of  excuse  must  be  distinctly  averred."  In 
an  action  on  a  certificate  by  which  the  association  agreed  to  assess  all  its 
members,  and  pay  the  amount  collected  for  mortuary  purposes  to  the  benefi- 
ciary, not  to  exceed  $1,000,  a  petition  which  does  not  aver  that  defendant  failed 
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limited  to  the  proceeds  of  an  assessment  upon  the* 
members,  the  complaint  should  aver  that  the  assess- 
ment has  been  made  and  collected,  or  that  the  company- 
had  refused  to  make  the  assessment ; 1  and  a  petition 
which  does  not  aver  that  defendant  failed,  or  refused 
to  lay  any  such  assessments,  or  that,  having  laid  one 
and  collected  it,  failed  and  refused  to  pay  the  same  to 
plaintiff,  is  demurrable.2 

A  complaint,  in  an  action  on  such  a  certificate,  need 
not  aver  the  number  of  members  of  the  rank  to  which 
the  deceased  belonged  at  the  time  of  his  death,  that 
fact  being  peculiarly  within  the  knowledge  of  the  de- 
fendant.3 

To  maintain  an  action  at  law  upon  such  certificate 
for  the  maximum  sum  therein,  it  must  be  alleged  and 
shown  that  the  company  has  levied  an  assessment  upon 
certificate  holders  to  pay  the  death  claim4  has  collected 


or  refused  to  lay  any  such  assessment,  or  that,  having  laid  one  and  collected  it 
failed  and  refused  to  pay  the  same  to  plaintiff,  is  demurrable.  Taylor  v.  Nat. 
Temperance  Rel.  Un.,  94  Mo.  35;  6  S.  W.  71. 

,  A  declaration,  which  names  no  sum  for  which  defendant  became  liable  under 
the  terms  of  the  certificate,  and  which  does  not  make  the  certificate  a  part 
thereof,  is  fatally  defective,  and  the  omission  is  not  cured  by  the  verdict.  Abe 
Lincoln  Mut.  L.  &  Ace.  Ass'n  v.  Miller,  23  111.  App.  341. 

A  petition  on  a  certificate  against  a  mutual  benefit  association,  alleging  that 
defendant  was  the  legal  successor  of  another  such  association  which  had  issued 
the  certificate,  having  received  all  its  assets  and  effects  and  assumed  to  pay  all 
its  liabilities,  and  to  fulfil  all  its  obligations  and  engagements,  including  the 
demand  sued  on,  sufficiently  state  that  the  first  association  no  longer  exists,  and 
that  defendant  is  its  legal  successor.  Stanley  v.  Northwestern  L.  Ass'n,  36  F.  75. 

1  Under  Pa.  April  15,  §  1  (P.  L.  103),  providing  that  all  policies  of  life  insur- 
ance taken  out  for  the  benefit  of  the  insured's  wife  shall  be  vested  in  such  wife 
clear  from  the  claims  of  the  insured's  creditors,  a  declaration  in  an  action  on  a 
benefit  certificate  by  an  administrator,  which  shows  that  the  certificate  was 
taken  out  in  the  name  of  plaintiff's  decedent,  and  was  made  payable  to  his 
wife,  and  shows  no  transfer  of  title  from  the  wife  to  decedent,  is  demurrable, 
though  it  also  avers  that  the  certificate  is  part  of  decedent's  estate,  and  that 
such  estate  is  insolvent.     McNeil  v.  Supreme  Commandery,  131  Pa.  St.  339. 

2  Fitzgerald  v.  Equitable  Reserve  Fund  L.  Ass'n,  5  N.  Y.  Supp.  837;  Taylor 
v.  National  Temperance  Relief  Union,  94  Mo.  35. 

3  Taylor  v.  National  Temperance  Relief  Union,  94  Mo.  35. 

*  Supreme  Lodge  Knights  of  Pythias  v.  Knight,  117  Ind.  489. 
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the  amount  of  such  assessment,  and  has  failed  to  pay- 
to  the  beneficiary  the  sum  so  collected.1 

The  rules  of  pleading  at  common  law  have  been  mod- 
ified and  to  some  extent  abrogated,  by  the  statutory 
provisions  in  the  various  states.  These  need  not  be 
discussed  in  this  connection.  The  general  averment 
that  plaintiff  has  "  fulfilled  all  the  conditions  "  is  not  a ' 
sufficient  averment  that  proofs  of  loss  have  been  made 
in  the  way  specifically  required  in  the  by-laws  or  con- 
tract.2 

Where  plaintiff  claims  under  the  by-laws  of  a  benefit 
society,  it  is  not  sufficient  to  allege  generally  that  there 
was  a  rule  or  by-law  under  which  he  was  or  became 
entitled,  etc.3  The  rule  or  its  substance,  as  well  as 
compliance  with  its  provisions,  must  be  stated.* 

Where  the  original  beneficiary  brings  an  action  upon 
a  changed  certificate,  and  any  proper  regulation  of  the 
society  has  been  violated  by  such  change,  he  must  aver 


1  Smith  v.  Covenant  Mut.  Ben.  Ass'n,  24  F.  685.  Where  the  declaration 
alleged  in  two  of  the  special  counts  that  the  membership  was  sufficient  to  make 
the  amount  named  in  the  certificate  by  the  payment  of  two  dollars  each,  it  was 
held  on  demurrer,  that  these  allegations  reduced  to  certainty  that  which  would 
without  them  have  been  uncertain.  G-ossettv.  Union  Mut.  Ace.  Ass'n,  27  111. 
App.  266. 

2  Dolbier  v.  Agricultural  Ins.  Co.,  67  Me.  180;  Edgerly  v.  Farmers'  Ins.  Co.,. 
43  la.  587;  Quarrier  v.  Peabody  Ins.  Co.,  10  W.  Va.  507;  Scheiderer  v.  Trav- 
elers' Ins.  Co.,  58  Wis.  13;  Crescent  Ins.  Co.  v.  Camp,  64  Tex.  521;  Schobacker 
v.  Germantown  Farmers'  Mut.  Ins.  Co.,  59  Wis.  86;  Royal  Ins.  Co.  v.  Smith, 
8  Ky.  Law  R.  521;  Fayerweather  v.  Phoenix  Ins.  Co.,  7  N.  T.  St.  Rep.  25;  Sun 
Mut.  Ins.  Co.  v.  Holland,  2  Wills  (Tex.),  391. 

8  Irish  Catholic  Ben.  Ass'n  v.  O'Shaughnessey,  76  Ind.  191. 

So  in  an  action  for  sick  benefits  to  recover  a  balance  alleged  to  be  due  at  the 
rate  of  $3  per  week,  the  mere  statement  that  such  an  amount  is  "  the  sum  paid 
to  the  sick  of  said  society,"  is  not  sufficiently  specific,  and  states  no  cause  of 
action.     Beneficial  Society  v.  White,  30  N.  J.  L.  313. 

4  Taylor  v.  National  Temperance  Relief  Union,  91  Mo.  35. 

This  rule  is  changed  by  statute  in  Indiana  where,  in  pleading  the  performance- 
of  condition  precedent  in  a  contract,  it  is  sufficient  to  allege  generally  that  the 
party  performed  the  condition  on  his  part.  National  Ben.  Ass'n  v.  Bowman, 
110  Ind.  355. 
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and  prove  the  same.1  In  California  it  has  been  held 
that  plaintiff  must  set  out  in  his  complaint  and  prove 
performance  of  conditions  contained  in  the  application 
for  membership,  and  the  truth  of  statements  and  de- 
clarations therein  contained.2  But  the  weight  of  au- 
thority is  opposed  to  this  view.3 

§  699.  Answers.— The  defendants  cannot  set  up  as  a 
defence  a  champertous  contract  for  the  collection  of 
assessments  made  by  the  treasurer  of  the  company  with 
a  person  not  a  party  to  the  suit.4    "Where  the  defence 


1  Masonic  Mut.  Ben.  Soc.  v.  Burkhart,  110  Ind.  189.  A  certificate  of  insur- 
ance on  the  life  of  a  husband  provided  that  the  money  should  be  "  payable,  in 
case  of  his  death,  to  his  wife,  or  her  executors,  administrators,  guardians,  or 
assigns,  as  directed  by  said  member  in  his  application,  or  to  such  other  person 
or  persons  as  he  may  subsequently  direct,  by  will  or  otherwise."  field,*  that  in 
an  action  by  the  wife  upon  the  certificate,  she  was  not  required  to  allege  that 
the  husband  had  not  directed  the  money  to  be  paid  to  any  other  person,  that 
being  matter  of  defence.  Laudenschlager  v.  Northwestern  Endowment  & 
Legacy  Ass'n,  36  Minn.  131 ;  30  N.  W.   447. 

2  Gilmore  v.  Lycoming  F.  Ins.  Co.,  55  Cal.  123;  Bidwell  v.  Connecticut  L. 
Ins.  Co.,  3  Sawyer  (U.  S.)  261;  Bobbitt  v.  Liverpool  L.  &  G.  Ins.  Co.,  66  N. 
-Car.  70;  s.  c.  8  Am.  Rep.  494. 

8  See  Redman  v.  iEtna  Ins.  Co.,  49  Wis.  431;  Forbes  v.  American  Mut.  L. 
Ins.  Co.,  15  Gray  (Mass.)  249;  s.  c.  77  Am.  Dec.  360;  Continental  L.  Ins.  Co. 
v.  Kessler,  84  Ind.  310;  Union  Ins.  Co.  v.  McGookey,  33  Ohio  St.  555;  Com- 
monwealth Ins.  Co.  v.  Monninger,  18  Ind.  352 ;  Herron  v.  Peoria  M.  F.  Ins 
Co.,  28  111.  235;  s.  c.  81  Am.  Dec:  272;  Mutual  L.  Ins.  Co.  v.  Cannon,  48  Ind' 
264;  Lounsbury  v.  Protection  Ins.  Co.,  8  Conn.  459;  s.  c.  21  Am.  Dec.  186; 
Penn.  Mut.  L.  Ins.  Co.  v.  Wilier,  100  Ind.  92;  Guardian  Mut.  L.  Ins.  Co.  v. 
Hogan,  80  111.  35;  s.  c.  22  Am.  Rep.  180. 

In  May  v.  Buckeye  Ins.  Co.,  25  Wis.  291;  s.  o.  3  Am.  Rep.  76,  after  stating 
what  the  application  must  contain,  and  that  any  false  description  by  the  assured, 
or  omission  to  make  known  any  fact  material  to  the  risk,  shall  render  it  void, 
the  policy  added,  "but  the  company  will  be  responsible  for  the  accuracy  of 
surveys  made  by  its  agents,"  it  was  held  that  the  word  "  survey  "  must  here  be 
construed  to  include  the  whole  application,  when  made  out  by  the  agent,  and 
the  company  is  thus  expressly  precluded  from  taking  advantage  of  his  inaccuracy 
or  omission  in  drawing  the  same,  where  the  facts  have  been  fully  stated  to  him 
by  the  assured.  It  was  said  by  the  court  that  it  would  be  intolerable  in  an 
action  on  an  insurance  policy  to  require  the  plaintiff  to  prove  affirmatively  in 
the  first  instance  the  truth  of  every  statement  usually  contained  in  application 
for  insurance. 

4  Connecticut  River  Mut.  F.  Ins.  Co.  v.  Way,  62  N.  H.  622. 
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is  that  the  certificate  was  issued  in  violation  of  the  rules 
and  by-laws  of  the  association,  a  copy  of  such  rules  and 
by-laws  should  be  set  out  in  the  answer.  It  is  not 
sufficient  for  the  pleader  to  give  his  own  conclusions  as 
to  their  effect.1 

An  answer  is  not  sufficient  which  sets  out  that  de- 
ceased failed  to  pay  his  dues  after  "  legal  notice."  The 
giving  of  notice  being  a  condition  precedent  to  a  mem- 
ber's liability,  the  facts  showing  that  the  notice  provided 
by  the  charter  had  been  given  should  have  been  set 
out.2 

An  answer  stating  that  decedent  failed  to  pay  assess- 
ments within  the  time  limited,  after  being  duly  notified, 
is  not  demurrable  on  the  ground  that  it  does  not  allege 
that  the  assessments  were  not  in  fact  paid,  as  no  per- 
son other  than  decedent  was  liable  to  pay  the  assess- 
ments.3 


1  Gray  v.  National  Ben.  Ass'n,  118  Ind.  293. 

2  Coyle  v.  Kentucky  Grangers'  Mut.  Ben.  Soc.  (Ky.),  2  S.  W.  676.  In  an 
•action  upon  a  certificate  issued  by  a  mutual  benefit  association,  the  complaint 
alleged  that  assessments  had  been  paid  according  to  an  agreement  between  the 
assured  and  the  association  that  they  might  be  paid  at  any  time  within  60  days 
after  notice,  although  the  certificate  provided  that  they  should  be  paid  within  10 
days.  The  answer  denied  such  agreement,  and  alleged  that  the  assessments  had 
not  been  paid  according  to  the  terms  of  the  certificate.  The  reply  averred  that 
the  defendant  had  waived  the  conditions  of  the  certificate  by  permitting  the  cer- 
tificate to  stand  uncancelled,  and  by  receiving  payment  within  60  days  after 
notice.  Held,  not  a  departure.  Odd  Fellows'  Mut.  Aid  Ass'n  v.  Sweester  (Ind.), 
19  N.  E.  722. 

3  Gray  v.  Supreme  Lodge  Knights  of  Honor,  118  Ind.  293. 

Where  the  defendant  set  up  that  the  member  insured  had  failed  to  pay  his 
assessments  during  a  certain  year  and  plaintiff,  by  reply,  denied  such  failure, 
-and  alleged  that  defendant  had  subsequently  demanded,  received,  and  retained 
-annual  payments,  and  had  thereby  waived  the  alleged  prior  breaches,  it  was 
held  that  the  pleading  of  a  waiver  did  not  admit  the  failure  to  pay  assessments, 
and  was  not  inconsistent  with  the  denial  of  such  failure.  Tobin  v.  Western 
Mut.  Aid  Soc,  72  Iowa,  261.  See  also  Gray  v.  National  Ben.  Ass'n,  111  Ind.  531. 

Where  the  plea  was  that  a  stipulation  in  the  application  excepting  death  by 
suicide  from  the  risk  was  proposed  by  the  member  to  induce  defendant  to  issue 
the  certificate,  well  knowing  that  he  would  not  be  received  as  a  member  unless 
he  so  stipulated;  that  the  certificate  would  not  have  been  issued  if  he  had  no 
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§  700.  Evidence— General  rules  applicable. — The  law  of 

evidence  as  applied  to  actions  on  insurance  policies,  and 
certificates  of  benefit  societies,  presents  nothing  peculiar. 
The  rules  excluding  parol  evidence  to  contradict  a  writ- 
ing have  seemed  to  receive  important  modification  when 
applied  to  this  form  of  contract.  But  if,  under  the  sup- 
posed pressure  of  the  equities  of  the  case,  or  prevailing 
prejudice,  new  exceptions  to  the  general  rule  have  ap- 
parently been  discovered  or  invented,  it  has  been  to. 
give  effect  to  great  principles  of  justice  without  too 
strict  a  regard  to  mere  technicalities.1 


stipulation,  and  that  he  committed  suicide,  it  was  held  not  obnoxious  to  a 
general  demurrer.  Northwestern  Ben.  &  Mut.  Aid  Ass'n  v.  Hand,  29  111. 
App.  73. 

The  charter  of  a  mutual  benefit  insurance  company  provides  that  the  board  of 
directors  may  appoint  a  committee  to  make  assessments,  and  that  a  member  in. 
default  for  30  days  forfeits  his  membership.  It  was  held  that  before  an  assess- 
ment is  due,  or  forfeiture  can  occur,  it  must  affirmatively  appear  that  the  as- 
sessment was  legally  made,  viz.,  by  the  board,  or  by  the  committee  appointed  by 
the  board;  and  an  allegation  by  the  company  that  the  assessment  was  "duly 
made,"  is  not  sufficient.    American  Mut.  Aid  Soc.  v.  Helburn,  84  Ky.  1. 

1  Bacon  Ben.  Soc.  &  L.  Ins.  Sec.  456.  In  an  action  on  a  certificate  issued  by 
a  reserve  fund  life  association,  whereby  it  agrees  to  pay  a  certain  sum  on  the 
death  of  assured,  from  the  death  fund,  or  from  moneys  raised- by  assessment  as 
provided,  plaintiff  is  entitled  to  show  that  the  death  fund  amounts  to  the  agreed 
sum,  or,  if  it  does  not,  what  amount  an  assessment  would  realize,  and  may  have 
an  order  for  the  examination  of  an  officer  of  the  association,  before  the  trial,  to 
ascertain  whether  he  can  testify  to  those  facts.  Chaff ey  v.  Equitable  Reserve 
Fund  Life  Ass'n,  2  N.  Y.  S.  481. 

The  entry  of  an  order  upon  the  minutes  of  a  mutual  association,  suspending 
a  member  for  non-payment  of  an  assessment,  being  only  prima  facie  evidence  of 
its  legality,  parol  evidence  is  admissible  to  show  that  it  was  by  order  of  an  offi- 
cer alone.     Knights  of  Honor  v.  Wickser  (Tex.),  12  S.  W.  175. 

After  a  member  of  a  mutual  benefit  association  had  forfeited  her  membership 
by  failure  to  pay  an  assessment  within  the  time  required  by  the  certificate,  the 
assessment  was  paid,  and  a  receipt  given  therefor,  which  recited  that  the  pay- 
ment was  made  and  received  and  the  receipt  given  by  the  association,  and  re- 
ceived by  the  member,  on  condition  that  such  member  "  is  now  in  good  health, 
and  free  from  all  diseases,  infirmities,  or  weaknesses."  It  appeared  that  the 
member's  health  had  begun  to  be  affected  about  a  year  before  the  forfeiture  by 
the  natural  decline  of  age,  which  resulted  In  her  death  soon  after  the  receipt  was 
given,  but  that  she  was  subject  to  no  disease,  and  that  her  only  infirmities  were 
those,  natural  to  old  age.  Held,  that  the  evidence  failed  to  show  that  the  con- 
dition of  the  receipt  was  not  fulfilled.  Griesa  v.  Massachusetts  Benefit  Ass'n, 
15  N.  Y.  S.  71. 
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Evidence  of  defendant's  medical  examiner  is  admis- 
sible to  the  effect  that  plaintiff  had  never  been  examined 
as  required  by  the  rules.1  But  evidence  of  the  number 
of  policy-holders  in  the  state  who  paid  the  mortality 
assessment  in  question,  and  to  whom  notices  and  extra 
assessments  have  been  sent,  the  evidence  not  bearing 
upon  the  question  whether  the  policies  sued  on  were 
forfeited,  is  inadmissible.2 

§  701.  Statements  excluded. — -A  statement  made  by 
the  member  that  he  was  suspended  for  the  non-pay- 
ment of  an  assessment  is  not  competent  evidence  to 
prove  that  fact.3     In  an  action  against  a  mutual  benefit 


1  Baltimore,  etc. ,  Employes'  Relief  Ass'n  v.  Post,  122  Pa.  St.  428.  Of  dece- 
dent's withdrawal,  though  not  pleaded.  Cramer  v.  Masonic  L.  Ass'n,  9  N.  Y.  S. 
356. 

Under  a  notice  by  defendant,  under  the  plea  of  the  general  issue,  that  it  will 
insist  on  its  defence  that  the  certificate  was  procured  by  false  statements  to  the 
medical  examiner,  and  the  concealment  of  material  facts  concerning  the  health 
of  the  insured,  is  sufficient  to  let  in  evidence  of  a  particular  disease  with  which 
the  insured  was  suffering.  Breisenmesiter  v.  Supreme  LoJge  Knights  of  Pythias 
(Mich.),  45  N.  W.  977.  The  constitution  and  regulations  provided  that  on 
examination  of  an  applicant,  and  approval  of  the  application  by  the  supreme 
lodge,  and  the  signing  of  the  certificate  of  membership,  and  the  forwarding  of 
it  to  the  subordinate  lodge,  the  contract  should  be  complete.  Held,  that  the 
certificate  having  been  forwarded  to  the  subordinate  lodge,  and  retained  on  the 
ground  of  fraud  in  the  application,  the  beneficiary  might  recover  without  pro- 
ducing it,  no  evidence  of  the  fraud  being  given  by  the  corporation.  Lorcher  v. 
Supreme  Lodge  Knights  of  Honor,  72  Mich.  316;  40  N.  W.  545. 

2  Dial  v.  Valley  Mut.  L.  Ass'n,  29  S.  Car.  560.  In  an  action  against  a  mutual 
insurance  company  to  recover  benefits  accruing  from  plaintiff's  inability  to 
work,  receipts  of  plaintiff  for  the  benefits  as  a  former  member  of  the  associa- 
tion, held  not  admissible.  Bait.,  etc.,  Employe's'  Relief  Ass'n  v.  Post  (Pa.),  5 
A.  885.  Where  the  circumstances  attending  the  admission  of  deceased  to  the 
benefits  of  a  certificate  of  insurance  were  fully  shown  by  the  testimony  of  the 
secretary  of  the  insurer,  a  refusal  to  admit  in  evidence  the  minutes  of  a  meeting 
of  the  insurer  at  the  same  time  was  not  erroneous,  Grossman  v.  Supreme  Lodge 
of  Knights  of  Honor  and  Ladies  of  Honor,  6  N.  Y.  S.  821;  16  Civil  Proc.  R.  215. 

The  statements  of  an  agent  of  a  railroad  company  who  has  nothing  to  do  with 
making  out  the  pay-rolls,  having  no  authority  to  deduct  dues  owed  by  an  em- 
ployee to  the  Employes'  Relief  Ass'n  and  his  declarations  that  a  deduction  had 
been  made  without  a  previous  showing  that  it  had  been  officially  notified  that 
-the  employee  was  a  member  of  the  association  were  not  admissible,  plaintiff's 
inability  to  labor  being  the  cause  of  action.  Bait.,  etc.,  Rel.  Ass'n  v.  Post,  supra. 

»  Lazenski  v.  Supreme  Lodge  Knights  of  Honor,  31  F.  925. 
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• 

association  letters  written  by  officers  of  the  association 
commenting  on  the  merits  of  plaintiffs  claim  and  dis- 
cussing its  validity  were  excluded.1 

Where  the  issue  was  whether  or  not  a  forfeiture  had 
occurred,  evidence  that  the  general  manager  of  the  asso- 
ciation had  told  the  assured  that  some  of  his  assess- 
ments were  overdue  ;  that  he  had  thereby  lost  his  right 
to  the  certificate,  and  that  he  was  delaying  payment  at 
his  own  risk  and  peril,  was  held  not  admissible.2 

§  702.  Payment  of  assessments,  good  standing,  etc.— If 

the  failure  to  pay  assessments  is  relied  upon,  the  burden 
of  proving  such  failure  is  upon  the  defendant,3  but 
where  the  allegation  that  the  member  was  in  good 
standing,  at  the  time  of  his  death  is  denied  by  the 
answer,  the  burden  of  proving  such  good  standing  is  on 
the  plaintiff.4 

Where  the  action  is  by  the  assignee  of  a  member,  the 
burden  of  proving  that  the  assignment  was  made  in 
accordance  with  the  by-laws  of  the  society  is  on  the 
plaintiff.8 

Where  the  policy  is  payable  to  a  number  of  individ- 
uals, between  whom  the  right  of  survivorship  with 
relation  to  the  contract  exists,  the  burden  of  proving 
that  any  of  them  survived  the  others,  is  upon  the  party 
asserting  it.6 

If  the  by-laws  of  the  society  require  proofs  of  death 
to  be  furnished,  and  a  presentation  of  such  proofs  is 
alleged,  of  course  no  further  proof  of  that  fact  can  be 


1  Bagley  v.  Grand  Lodge  Ancient  Order  United  Workmen,  131  Ind.  498. 
a  Odd  Fellows'  Mutual  Aid  Ass'n  v.  Sweetser  (Ind.),  19  N.  E.  722. 
»  Tobin  v.  Western  Mut.  Aid  Soc,  72  la.  261. 

*  Siebert  v.  Chosen  Friends,  23  Mo.  App.  268.    Compare  Tobin  v.  Western 
Mut.  Aid  Soc,  72  la.  261. 

6  Henry  v.  Trustees  of  Grand  Lodge  I.  O.  M.  A.,  15  Bradw.  (111.)  151. 

•  Fuller  v.  Linzee,  135  Mass.  468. 
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required  ;  but,  in  the  absence  of  any  such  provision, 
the  fact  of  the  death  of  the  insured  may  be  established 
as  in  other  cases,  and  according  to  the  general  rules  of 
evidence  on  the  subject,  such  as  the  issuance  of  letters 
of  administration,  etc.,1  or  by  circumstantial  evidence, 
when  direct  evidence  is  not  attainable,  to  the  extent  at 
least  of  raising  a  presumption  of  .the  party's  death.2 

§  703.  Books  as  evidence. — The  insured  in  a  mutual 
insurance  company,  being  a  member,  the  books  of  the 
company  are  as  much  his  as  other  members,  and  are 
evidence  against  him.3  The  question  whether  the  books 
of  a  mutual  fire  insurance  company  furnish  sufficient 
data  for  a  correct  assessment  is  a  question  for  the  jury.4 

The  entry  of  an  order  upon  the  minutes  of  a  mutual 
association,  suspending  a  member  for  non-payment  of 
an  assessment,  being  only  prima  facie  evidence  of  its 
legality,  parol  evidence  is  admissible  to  show  that  it 
was  by  order  of  an  officer  alone.5    The  record  of  a 


1  Millard  v.  Supreme  Council  American  Legion  of  Honor,  81  Cal.  340;  Cun- 
ningham v.  Smith,  70  Pa.  St.  450;  McKimm  v.  Riddle,  2  Dall,  100;  Lancaster 
v.  Washington  L.  Ins.  Co.,  62  Mo.  121;  Newman  v.  Jenkins,  10  Pick.  (Mass.) 
515;  Jeffers  v.  Radcliff,  10  N.  H.  242;  Tisdale  v.  Conn.  Mut.  L.  Ins.  Co.,  26  la. 
170;  s.  c.  96  Am.  Dec.  136;  Munro  v.  Merchant,  26  Barb.  (N.  T.)  383. 

In  an  action  for  a  benefit  claimed  on  the  death  of  a  member,  evidence  that 
defendant's  officers  declined  to  receive  proofs  of  death  on  the  ground  that  the 
deceased  member  had  been  suspended,  is  not  proof  of  actual  suspension  such  as 
to  require  a  non-suit.  Stewart  v.  Supreme  Council  American  Legion  of  Honor, 
36  Mo.  App.  319. 

2  Travelers'  Ins.  Co.  v.  Sheppard  (Ga.),  12  S.  E.  18;  Boyd'  v.  New  England 
Mut.  L.  Ins.  Co.,  34  La.  An.  S48. 

As  to  absence  of  party  raising  presumption  of  death,  see  Lancaster  v.  Wash- 
ington L.  Ins.  Co.,  62  Mo.  121;  Hancock  v.  American  L.  Ins.  Co.,  62  Mo.  26; 
Sansenderfer  v.  Pacific  Mutual  L.  Ins.  Co.,  19  F.  68;  John  Hancock  Mut.  L. 
Ins.  Co.  v.  Moore,  34  Mich.  41 ;  Prudential  Assurance  Co.  v.  Edmonds,  L. 
K.  2  App.  Cas.  487;  Whiteley  v.  Equitable  L.  Assurance  Soc,  72  Wis.  170. 

»  Diehl  v.  Adams  Co.  Mut.  Ins.  Co.,  58  Pa.  St.  443 ;  s.  o.  98  Am.  Dec.  302. 

4  Marblehead  Mut.  F.  Ins.  Co.  v.  Underwood,  3  Gray  (Mass.)  210. 

s  Knights  of  Honor  v.  Wickser  (Tex.),  12  S.  W.  75 ;  Lazensky  v.  Supreme 
Lodge  Knights  of  Honor,  31  F.  592,  holding  also  that  an  application  for 
reinstatement,  made  by  the  member,  is  not  competent  evidence  to  prove 
the  fact  of  hie  suspension. 


784  ACTIONS   INVOLVING   MEMBERSHIP   IN   MUTUAL       §  705 

director's  vote  authorizing  assessment  is  prima  facie 
evidence  of  losses  and  assessments.1 

§  704.  Demand  and  notice. — Where  the  policy  provides 
that  the  company  will  pay  the  beneficiary  a  percentage 
of  the  assessments  collected,  the  beneficiary  can  recover 
without  proving  demand  on  the  company  to  make  as- 
sessments, or  that  assessments  have  been  made,  or  the 
amount  collected  thereon.2  A  finding  that  notice  was 
not  mailed  to  the  insured  will  not  be  disturbed,  such 
mailing  being  proved  only  by  a  general  course  of 
business  of  defendant.3 

§  705.  Presumptions— Proofs  of  death  and  good  standing. 

— Where  it  is  the  duty  of  the  subordinate  lodge  to 
report  the  death  of  the  member  to  the  supreme  lodge, 
it  will  be  presumed  that  the  requisite  proofs  of  the 
death  were  furnished  ;  especially  where  defendant 
refuses  to  pay  on  the  ground  of  the  fraud  in  the  appli- 
cation.4 

Where  it  was  a  condition  of  the  certificate  that  the 
member  should  be  in  good  standing  at  the  time  of  his 
death,  it  was  held  that  proof  of  a  recognition  of  such 


i  Connecticut  River  Mut.  F.  Ins.  Co.  v.  Way,  62  N.  H.  622. 

s  Kansas  Protective  Union  v.  Gardner,  41  Kari.  397 ;  21  P.  233 ;  Kansas 
Protective  Union  v.  Whitt  (Kan.),  14  P.  275. 

»  Garretson  v.-  Equitable  Mut.  L..  Endowment  Ass'n,  74  la.  419.  As  to 
proof  of  long  continued  usage  of  society  to  waive  personal  notice,. and  the 
admissibility  of  evidence  of  that  point,  see  Stewart  v.  Supreme  .Council 
American  Legion  of  Honor,  36  Mo.  App.  319.  Where  the  by-laws  of  a 
mutual  benefit  society  require  written  notice  of  forfeiture  of  a  polioy,  proof 
of  any  other  notice  is  properly  excluded  in  an  action  thereon.  Dial  v. 
Valley  Mut.  Life  Ass'n,  29  S.  C.  560 ;  8  S.  E.  27. 

*  Lorcher  v.  Supreme  Lodge  Knights  of  Honor,  72  Mich.  366.  By  the 
terms  of  a  certificate  the  association  not  being  bound  to  levy  an  assessment 
to  meet  a  death  loss  until  60  days  after  due  proof  of  the  death  had  been 
made,  a  petition  which  fails  to  state  that  such  proof  had  been  made  is  de- 
fective. Taylor  v.  National  Temperance  Belief  Union,  94  Mo.  35;  6  S.  W. 
71. 
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membership  by  the  defendant  up  to  within  a  short  time 
of  the  member's  death,  in  connection  with  the  pre- 
sumption that  all  persons  follow  such  laws,  rules  and 
regulations  as  they  are  under,  was  sufficient  evidence 
of  the  good  standing  of  the  member  to  maintain  the 
action.1 


i  Lazensky  v.  Supreme  Lodge  Knights  of  Honor,  31  F.  592.  Where  the 
constitution  of  the  society  provided  that  if  the  insured  neglected  his  Easter 
•duties  he  forfeited  at  once  all  his  rights  and  interests  in  the  society, 
testimony  of  the  priest  of  the  defendant's  parish  of  a  negative  character 
to  establish  defendant's  neglect  of  such  duties  is  not  sufficient.  Matt 
v.  Boman  Catholic  Mut.  Protective  Soc,  70  Iowa,  455 ;  Distinguishing 
Boyal  Templars  v.  Curd,  111  111.  284;  High  Court  I.  O.  Foresters  v.  Zak 
(111.),  26  N.  E.  593.  The  mere  record  of  a  sentence  of  suspension  of  the 
member,  without  any  proceedings  whatever  to  found  it  upon,  and  not 
according  to  the  laws  of  the  order,  is  not  conclusive  as  to  membership  and 
standing.  Lazensky  v.  Sup.  Lodge  K.  of  H.,  31  F.  592.  In  an  action  on  a 
mutual  benefit  certificate,  where  the  association  pleads  suspension  of  de- 
ceased for  non-payment  of  dues,  testimony  by  the  proper  officer  that  he 
recollects  sending  notices  to  members  of  a  particular  assessment,  as  was 
his  duty  and  custom  to  do,  and  that  he  believes  he  sent  notice  to  all  on  this 
particular  occasion,  is  evidence  of  sending  notice  to  a  particular  member 
although  the  officer  cannot  swear,  positively  'and  specifically,  as  to  such 
member.  Backdahl  v.  Grand  Lodge  Ancient  Order  of  United  Workmen 
(Minn.),  48  N.  W.  454. 

In  an  action  against  a  mutual  benefit  association  on  a  bond  by  which  it 
bound  itself  to  pay  $5,000  on  the  death  of  plaintiffs  intestate,  and  to  that 
end  to  maintain  a  death  fund,  which  should  be  supplied  by  additional 
assessments  when  depleted,  it  is  not  incumbent  on  plaintiff  to  show  that 
the  fund  was  sufficient  to  pay  this  demand,  or  that  the  proceeds  of  proper 
assessments  would  be  sufficient.  The  burden  is  on  defendant,  in  such  case, 
to  show  that  the  death  fund  had  become  depleted,  and  that  there  was  a 
just  reason  for  maintaining  it  in  that  condition.  Cushman  v.  Family  Fund 
Soc,  13  N.  Y.  S.428. 

The  declarations  of  a  member  of  a  mutual  benefit  insurance  company, 
made  after  the  certificate  was  issued,  are  not  admissible,  as  against  the 
beneficiary,  to  prove  a  forfeiture  of  the  certificate  by  non-payment  of 
assessments.  Demings  v.  Supreme  Lodge  Knights  of  Pythias  of  the  World, 
14  N.  Y.  S.  834. 
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FIRST. REMEDIES  AVAILABLE  TO  CREDITORS. 

§  706.  Scope  of  the  subject. — Those  matters  of  almost 
infinite  variety  and  compass  common  to  both  corpora- 
tions and  individuals  will  not  be  entered  upon.  The 
discussion  will  be  limited  to  accrued  liabilities,  and  the 
term  "  creditors  "  will  be  used  to  designate  the  holders 
thereof. 

It  may  strike  the  juridical  scholar  as  somewhat 
illogical  to  treat  in  this  connection  the  rules  which 
govern  the  liability  of  corporations  for  acts  of  their 
agents  ;  but  a  liability  is  seldom  established  against  a 
corporation  except  through  the  act  of  an  agent.  Con- 
venience is  therefore,  in  this  instance,  subserved  to 
some  extent,  at  the  expense  of  logical  arrangement. 

§  707.  The  corporation  primarily  liable — The  creditors 
of  a  corporation  have  substantially  the  same  means, 
and  are  subject  to  the  same  rules  of  procedure  in  the 
enforcement  of  their  demands  against  a  corporation,  as 
against  an  individual.  The  same  evidence  would  gen- 
erally be  sufficient  to  authorize  a  recovery  against  the 
one  as  against  the  other;  and,  subject  to  the  advantage 
given  to  natural  persons  over  corporations  in  exemption 
laws,  the  same  instrumentalities  may  be  employed  for 
securing  indemnity  or  lien  in  advance  of  judgment,  and 
in  collecting  the  judgment  when  obtained.1 


i  A  sale  of  corporate  franchises  does  not  affect  the  existence  of  the  cor- 
poration, nor  does  the  term  "franchises"  used  in  statutes  authorizing  their 
sale  on  execution  include  the  franchise  of  being  a  corporation.  Spring  Val. 
W.  W.  Co.  v.  Schottler,  110  U.  S.  352 ;  11  Pac.  C.  L.  J.  430;  Wood  v.  Truckee 
T.  Co.,  24  Oal.  474;  Tbomas  v.  Armstrong,  7  Id.  286;  Monroe  v.  Thomas,  5 
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§  708.  Cannot  interfere  with  the  management. — Subject 
to  the  right  of  resorting  to  equitable  remedies  to  have 
the  capital  preserved  and  preventing  its  waste  or  with- 
drawal, the  full  power  of  management  is  vested  in  the 
chosen  agents  of  the  corporation,  and  will  not  be  inter- 
fered with  or  disturbed  at  the  suit  of  a  creditor.  If  the 
facts  warrant  it,  a  creditor  may  apply  to  have  the  corpora- 
tion wound  up,  or  to  have  its  agents  restrained  from 
wilfully  diminishing  its  capital,  if  that  would  directly 
result  in  loss  to  him  ;  but  his  usual  remedy  against  the 
corporation  is  a  simple  judgment  and  execution.  He 
can  no  more  interfere  with  the  internal  affairs  of  a  cor- 
poration, when  honestly  conducted  within  the  discre- 
tionary powers  of  its  managers,  £han  with  private  busi- 
ness of  an  individual  debtor.  It  would  be  unreasonable 
and  unjust — it  would  result  that  no  corporation  could 
carry  on  its  business,  if  every  time  its  policy  did  not 
accord  with  the  opinion  and  judgment  of  an  individual 
creditor,  he  might  successfully  invoke  the  interference 
of  the  courts.1 

The  alienation  of  property  free  from  all  obstructions 
is  favored  at  common  law,  and  a  court  will  never  re- 
strain a  debtor  from  making  disposition  of  Sis  own  un- 
less to  refuse  would  result  in  a  fraud  or  breach  of  trust.2 


Id.  470;  O.  R.  R.  Co.  v.  O.  B.  &  F.  V.  R.  R.  Co.,  45  Cal.  365;  Bracia  v. 
Nelson,  Id.  42,  107;  Bank  of  Augusta  v.  Earle,  13  Pet.  575;  Stewart  v. 
Jones,  19  Nev.  140;  Youngman  v.  R.  R.  Co.,  65  Pa.  St.  278;  Stanford  B'k 
v.  Ferris,  17  Conn.  259 ;  supra,  §  3. 

i  In  Mills  v.  Northern  Ry.  Co.,  L.  R.  5  Ch.  621,  628,  Lord  Hatherly, 
L.  C,  said :  "  It  is  wholly  unprecedented  for  a  mere  creditor  to  say  certain 
transactions  are  taking  place  within  the  company  and  dividends  are  being 
paid  to  shareholders  which  they  are  not  entitled  to  receive ;  and,  therefore, 
I  am  entitled  to  come  here  and  examine  the  company's  deed  to  see  whether 
or  not  they  are  doing  what  is  ultra  vires,  and  to  interfere  in  order  that  as  by 
a  bill  quia  timet  I  may  keep  the  assets  in  a  proper  state  of  security  for  the 
payment  of  my  debt  whensoever  the  time  arrives  for  its  payment." 

a  Pond  v.  Farmingham,  130  Mass.  194. 
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§  709.  Cannot  prevent  a  dissolution  or  alteration  of  char- 
ter.— Creditors  are  not  parties  to  the  contract  creating 
a  corporation  and  fixing  its  duration  of  existence.  Con- 
sequently, they  have  no  corporate  rights  in  common 
with  those  comprising  the  corporation  either  with  re- 
spect to  their  contracts  among  themselves  or  with  the 
corporation.  It  is  the  exclusive  right  and  privilege  of 
the  members  not  only  to  limit  the  corporation's  term 
of  existence  in  the  first  instance,  but  to  terminate  such 
existence  under  such  statutory  regulations  as  may  have 
been  provided. 

However  much  a  dissolution  may  affect  the  interests 
of  creditors,  it  is  not  an  impairment  of  their  contracts 
with  the  corporation  within  the  constitutional  pro- 
hibition, any  more  than  would  be  the  premature  death 
of  a  private  person  so  indebted.  The  obligation  of  con- 
tracts of  a  corporation  with  its  creditors  survives  and 
may  be  enforced  against  any  property  belonging  to  the 
corporation  not  in  the  hands  of  bona  fide  purchasers. 

The  assets  are  usually  held  in  trust  by  the  proper 
officers  after  dissolution,  even  where  there  exists  no 
statutory  directions  to  that  effect.  The  directors  are 
usually  designated  by  statute  as  trustees  for  the  share- 
holders and  creditors  in  the  event  of  dissolution,  whether 
voluntary  or  by  reason  of  expiration  of  the  term  of  ex- 
istence fixed  by  the  charter. 

"  And  it  would  be.  a  doctrine  new  in  the  law,  that  the 
existence  of  a  private  contract  of  the  corporation  should 
force  upon  it  a  perpetuity  of  existence  contrary  to 
public  policy  and  the  nature  and  objects  of  its  charter." * 


1  Mumma  v.  Potomac  Co.,  8  Pet.  286,  287,  per  Justice  Stoey;  Curran  v.  State, 
15  How.  310,  311;  Smith  v.  Chesapeake,  etc.,  Canal  Co.,  14  Pet.  45;  Chicago 
Life  Ins.  Co.  v.  Needles,  113  U.  S.  574;  Mobile,  etc.,  R.  E.  Co.  v.  State,  29 
Ala.  586.  See  also,  Ban-  v.  Bartram,  etc.,  Mfg.  Co.,  41  Conn.  506;  King  v. 
Accumulative  Life,  etc.,  Ass'n  Co.,  3  C.  B.  N.  S.  151;  Kearns  v.  Leaf,  1  H.  & 
M.  707. 
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On  the  same  principles,  those  who  have  entered  into 
the  original  articles  of  association,  or  their  successors 
in  interest,  may  change  the  terms  of  the  contract  under 
which  they  have  associated  at  will,  and  without  the 
consent  of  creditors  ;  and  they  may  exercise  this  right 
though  the  result  be  the  formation  of  a  corporation 
entirely  different  from  the  original. 

The  members  of  a  corporation  have  very  similar 
rights  with  respect  to  changing  their  contract  of  asso- 
ciation to  those  possessed  by  the  members  of  a  co- 
partnership.1 

§  710.  Lien  of  creditor  attaches  to  capital  after  its  with- 
drawal.—The  absorption  of  the  property  and  accession 
to  the  business  of  an  original  corporation  is  the  inevi- 
table result  of  the  formation  of  a  new  company  composed 
substantially  of  the  same  persons,  to  transact  the  same 
business,  at  the  same  places,  and  with  the  same  prop- 
erty. Where  that  occurs,  equity  will  not  compel  a 
creditor  of  the  former  to  waive  his  right  to  enforce  his 
claim  against  the  visible  and  tangible  property  of  his 
immediate  debtor.  A  distinction  with  respect  to  trans- 
actions of  this  character  exists  between  a  corporation 
and  a  natural  person.  A  natural  person  may  sell  all  his 
property  for  a  fair  consideration,  if  the  transaction  is 
bona  fide,  and  the  buyer  will  not  be  required  to  see  that 
the  seller  provides  for  the  payment  of  his  debts.  A 
corporation,  on  the  contrary,  may,  by  disposing  of  all 
its  property,  deprive  itself  of  the  means  of  paying  its 
debts  ;  and  may  not  only  do  that,  but  may,  by  its  own 
voluntary  act,  put  an  end  to  its  corporate  existence  and 
place  itself  beyond  the  reach  of  the  process  of  law.  At 
all  events,  equity  will  not  permit  the  owners  of  one 


1  See  Pennsylvania  College  Cases,  13  Wall.  218-220  ;  Vt.,  etc.,  R.  R.  Co.  v. 
Yt.  Cent.  R.  R.  Co.,  34  Vt.  1, 15. 
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corporation  to  organize  another  and  transfer  to  it  all 
corporate  property  without  paying  all  the  corporate 
debts.1 

Whether  the  capital  withdrawn  or  divided  renders 
the  corporation  insolvent,  or  whether  the  corporation  be 
insolvent  at  the  time  or  afterwards  becomes  insolvent,  is 
immaterial.  The  equitable  lien  of  creditors  attaches  at 
all  times,  so  long  as  it  is  in  the  hands  of  shareholders,, 
or  those  chargeable  with  notice  of  the  trust. 

Of  course,  if  after  a  transfer  or  withdrawal  is  made  a 
creditor  is  paid,  he  would  have  no  occasion  to  resort  to 
the  remedy  of  pursuing  and  charging  the  fund  ;  but  if 
after  his  equitable  claim  has  attached  the  corporation 
continues  in  business  after  having  distributed  part  of 
its  capital  to  shareholders,  or  transferred  it  without 
value  and  becomes  insolvent,  he  would  be  entitled  to 
follow  the  capital  and  charge  it  with  the  payment  of 
his  claim.2 

§  711.  The  form  of  the  unauthorized  withdrawal  imma- 
terial.— The  execution  of  mortgages  and  the  issue  of 
certificates  of  indebtedness  without  consideration  are 
only  other  forms  of  withdrawing  capital  without  the 
substitution  of  anything  of  value  in  its  place,  and 
creditors  would  have  the  same  rights  and  remedies  with 
respect  to  capital  so  transferred  as  in  other  cases. 
Money  or  property  acquired  by  the  original  holder 
would  be  subject  to  the  claims  of  the  creditors  ;  while 
as  evidences  of  debt  they  could  not  be  enforced  against 
the  corporation,  as  long  as  any  bona  fide  creditor  re- 
mained unpaid.3 


1  Hibernia  Ins.  Co.  v.  St.  Louis  N.  O.  Transp.  Co.,  3  McCrary,  368. 

2  Union  Nat.  B'k  v.  Douglas,  1  McCrary,  86. 

3  Skrainka  v.  Allen,  76  Mo.  384,  affirming  7  Mo.  App.  434;  Keystone  Bridge 
Co.  v.  Barstow,  8  Mo.  App.  494.  Under  Code  N.  C  §  685,  a  chattel  mortgage 
of  its  property,  executed  by  a  corporation,  is  void  as  to  its  creditors  existing  at 
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But  the  fact  that  officers  of  a  corporation  have  violated 
its  charter  by  issuing  bonds  secured  by  mortgage  in  an 
amount  greater  than  twice  its  paid  up  capital  stock, 
does  not  entitle  the  general  creditors  of  the  company, 
who  became  such  with  notice  of  the  mortgage,  to  share 
the  proceeds  of  the  foreclosure  sale  on  an  equality  with 
bona  fide  purchasers  of  the  over-issued  bonds.1 

§  712.  Bights  of  creditors  in  case  of  insolvency. — The 

mere  insolvency  of  a  corporation  prior  to  the  institution 
of  any  process  of  liquidation  and  suspension  of  business, 
which  takes  place  on  winding  up  its  affairs,  does  not  of 
itself  affect  the  rights  and  relations  between  it  and  its 
creditors. 

The  managing  agents  still  have  the  right  of  control 
and  management  of  its  assets,  whether  they  be  great 
or  small,  and  the  creditors  have  the  right  to  insist  that 
their  security  be  not  still  further  impaired  by  with- 
drawal and  fraudulent  diversion.  If  the  institution  is 
hopelessly  insolvent,  and  the  further  successful  prose- 
cution of  the  business  seems  improbable,  it  is  the  duty 
of  the  agents  to  collect  its  assets  and  apply  them  to  the 
settlement  of  indebtedness,  as  far  as  they  will  reach  ;, 
and  if  under  these  circumstances,  the  agents  neglect  or 
refuse  to  wind  up  the  business,  and  make  distribution, 
it  is  the  privilege  of  the  creditors  to  institute  proceed- 
ings to  that  end.  But  until  some  step  is  taken  in  that 
direction,  by  the  one  or  the  other,  or  on  the  application 
of  a  shareholder,  the  management  remains  in  the  legal 


the  time  of  the  execution  of  said  mortgage,  who  commence  proceedings  to 
enforce  their  claims  within  60  days  after  its  registration.  Duke  v.  Maikham, 
105  M.  C.  138;  10  S.  E.  1003.  In  the  same  state  a  final  settlement  made 
between  a  corporation  and  its  members,  on  closing  up  its  business,  is  not  valid 
as  against  corporate  creditors.  Heggie  v.  Bldg.  &  Loan  Ass'n  (N.  C),  12  S.  E_ 
275. 

1  Trust  &  S.  D.  Co.  v.  W.  Pa.  &  S.  C.  R.  R.  Co.  (Pa.),  21  A.  21;  App.  of 
First  Nat.  B'k,  Id. 
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possession  of  all  the  property,  with  full  power  to  pay 
and  discharge  such  portion  of  the  indebtedness  as  they 
see  fit,  leaving  others  unpaid,  to  contract  other  indebt- 
edness and  to  dispose  of  the  property  at  whatever  con- 
sideration they  honestly  deem  adequate.1 

A  mere  excess  of  liabilities  over  assets  would  not 
alone  be  sufficient  to  justify  an  interference  and  stop- 
page of  business  at  the  suit  of  a  creditor. 

It  is  only  when  a  further  prosecution  of  the  business 
would  be  at  their  expense,  and  there  is  no  reasonable 
prospect  of  the  company  redeeming  its  fortunes,  that  a 
court  would  interfere  on  their  behalf.  Any  other  rule 
would  be  productive  of  the  greatest  inconvenience.2 

§  713.  Rights  altered  by  formal  insolvency  of  corpora- 
tion.— But  notwithstanding  the  legal  right  of  control  by 
the  managing  agents  after  insolvency — using  that  term 
in  its  ordinary  sense,  signifying  inability  to  pay — the 
equitable  rights  and  interests  of  creditors  and  share- 
holders are  altered  by  formal  insolvency. 

The  equitable  interest  of  the  shareholders  in  the  as- 
sets is  superseded  by  the  equitable  liens  of  the  creditors, 
which  thereupon  become  fixed  upon  all  the  company's 


1  Where  the  holders  of  paid-up  stock  of  a  corporation  conveyed  their  stock 
and  deed  to  the  corporate  property  to  the  president  thereof,  who  assumed  all 
liabilities,  and  executed  mortgages  on  the  corporate  property  to  secure  the  pur- 
chase price  of  the  stock,  such  transfer  of  the  stock  and  property  is  not  in  effect 
a  withdrawal  of  the  capital  stock  from  the  corporation,  and  therefore  void  as  to 
creditors,  under  Rev.  St.  Ind.  1881,  §§  3858,  3859,  allowing  transfers  of  paid-up 
corporate  stock  in  accordance  with  the  by-laws,  and  providing  that  the  capital 
stock  shall  be  paid  into  the  treasury  within  a  certain  time  after  the  incorpora- 
tion, where  there  is  no  evidence  that  the  transfer  of  stock  was  not  made  in 
accordance  with  the  by-laws.  Parke  County  Coal  Co.  v.  Terre  Haute  Paper 
Co.  (Ind.),  26  N.  E.  884. 

2  Catlin  v.  Eagle  B'k,  6  Conn.  233;  Paulding  v.  Chrome  Steel  Co.,  94  N.  Y. 
334,  338;  Pond  v.  Framingham,  etc.,  R.  R.  Co.,  130  Mass.  194;  Savings  B'k  v. 
Bates,  48  Conn.  506;  Hoyt  v.  Shelden,  3  Bosw.  269;  Bishop  v.  Brainerd,  28 
Conn.  301;  Curtis  v.  Leavitt,  15  N.  Y.  10,  10S,  13S,  198;  State  v.  B'k  of  Md.,  6 
G.  &  J.  219,  220;  Lamb  v.  Laughlin,  25  W.  Va.  300,  and  cases  cited. 
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assets  ;  and  the  beneficial  interest  therein  becomes 
vested  in  the  creditors  rather  than  in  the  shareholders 
as  before.  The  directors  or  managing  agents  in  the 
event  of  insolvency  become  trustees  for  the  creditors, 
the  fiduciary  relation  to  the  shareholders  no  longer 
standing  in  the  way  of  the  resulting  cestui  que  trustent. 
Such  trust  must  be  faithfully  executed  in  the  interest 
•of  creditors,  and  cannot  be  exercised  by  the  directors 
in  their  own  interest  at  the  expense  of  others.1  And 
where  a  sale  of  corporate  property  is  made  by  an  insol- 
vent corporation  to  one  of  its  directors  taking  part  in 
the  transaction,  it  devolves  upon  him  to  show  the  good 
faith  of  the  transaction  and  that  the  sale  produced  the 
full  value  of  the  property.2 

§  714.  Bights  of  director  who  is  also  a  creditor. — A  di- 
rector, however,  who  is  a  creditor  of  the  company,  is  not 
to  be  deprived  of  any  fair  advantage  he  may  acquire  by 
the  exercise  of  superior  diligence  in  protecting  his  in- 
terest.    In  case  there  be  no  concealment  or  undue  ad- 


1  Jackson  v.  Ludeling,  21  Wall.  616;  Bradley  v.  Farwell,  1  Holmes  (U.  S.), 
433;  Drury  v.  Cross,  7  Wall.  299;  S.  F.  Water  Co.  v.  Pattee  (Cal.),  25  P.  135; 
Richards  v.  Xew  Hampshire  Ins.  Co.,  43  X.  H.  263;  San  Francisco,  etc.,  R.  R. 
Co.  v.  Bee,  48  Cal.  398;  Wilkinson  v.  Bauerle,  41  N.  J.  Eq.  635;  7  A.  514; 
Smith  v.  Lansing,  22  N.  Y.  521.  Under  1  Rev.  St.  N.  Y.,  c.  IS,  tit.  4,  §  4, 
forbidding  a  corporation  or  its  officers,  when  it  has  refused  payment  of  its 
debts,  "  to  assign  or  transfer  any  of  the  property  or  choses  in  action  of  such 
company  to  any  officer  or  stockholder  of  such  company,  directly  or  indirectly 
for  the  payment  of  any  debts,"  a  trustee  of  such  corporation  cannot,  as  a  cred- 
itor, maintain  an  attachment  against  its  property,  even  though  he  has  not  been 
active  as  a  trustee,  and  his  co-trustees  have  conspired  to  defraud  him  and  other 
creditors.  Following  Kingsley  v.  B'k,  31  Hun,  329;  Throop  v.  Hatch  Litho- 
graphic Co.,  11  N.  Y.  S.  532.  Compare  Hope  v.  Valley  City  Salt  Co.,  25  W. 
Va.  789.  The  same  rule  is  applicable  to  the  treasurer  and  other  managing 
agents  having  the  corporate  assets  in  their  control.  Taylor  v.  Taylor,  74  Me. 
582.  After  the  directors  have  transferred  by  chattel  mortgage  all  the  property 
of  the  corporation  to  a  trustee,  they  no  longer  have  a  right  to  continue  its  busi- 
ness themselves,  nor  can  they  authorize  the  trustee  to  do  so.  Kendall  v.  Bishop, 
76  Mich.  634;  43  X.  W.  645. 
2  Wilkinson  v.  Bauerle,  41  N.  J.  Eq.  635;  7  A.  514. 
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vantage  taken  of  his  position,  he  may  obtain  and  retain 
a  preference  over  other  creditors,  provided  he  occupy 
and  proceed  in  the  independent  character  and  relation 
of  creditor  throughout.1 

But  it  is  only  in  such  exceptional  cases  as,  these  that 
a  director  would  be  allowed  to  retain  an  advantage  thus 
obtained.  As  a  general  rule  the  directors  cannot  secure 
to  themselves  an  advantage  as  creditors  not  enjoyed  in 
common  by  all.2 

§  715.  Creditors  after  insolvency  entitled  to  equal  treat- 
ment.— The  same  reason  for  not  allowing  the  directors 
of  an  insolvent  corporation  to  derive  an  unequal  ad- 


1  Where  a  director  had  advanced  money  to  prevent  a  failure  of  the  venture  at 
a  time  when  the  company  was  sorely  in  need  of  funds,  and  had,  by  the  voluntary 
act  of  his  associate  directors,  obtained  a  mortgage  on  the  company's  property  to 
secure  the  debt  thus  created,  he  was  allowed  to  receive  and  hold  the  benefit  of 
his  lien  to  the  exclusion  of  other  creditors.  Sutter  St.  E.  R.  Co.  v.  Baum,  66 
Cal.  44,  51;  4  P.  916;  Smith  v.  Skeary,  47  Conn.  47;  Barings  v.  Dabney,  19 
Wall.  1;  Wasatch  Min.  Co.  v.  Jennings  (Utah),  15  P.  65.  A  mortgage  by  a 
solvent  corporation  to  one  of  its  officers  and  stockholders,  to  secure  a  loan  made 
by  him,  is  not  invalid  on  account  of  the  relation  between  the  parties.  Mullanphy 
B'k  v.  Scott  (111.),  26  N.  B.  640;  Warfield  v.  Marshall  County,  etc.,  Co.,  72  la. 
666;  34  X.  W.  467.  It  was  held  that  where  it  did  not  appear  that  the  corpora- 
tion was  insolvent  at  the  time  its  board  of  directors  executed  judgment  bonds  to 
secure  debts  due  certain  directors,  or  that  there  was  any  collusion  or  actual 
fraud,  the  mere  entry  of  judgment  on  the  bond  after  supposed  insolvency  was 
not  such  a  fraud  in  law  as  to  warrant  the  continuance  of  an  injunction  restrain- 
ing the  sale  of  corporate  property  on  execution  issued  on  the  judgment.  App. 
of  Neal,  129  Pa.  64;  18  Atl.  Rep.  564.  See  also,  Philadelphia,  etc.,  R.  Co.  v. 
Love,  125  Pa.  St.  488;  17  A.  455;  McMurty  v.  Temple  Co.,  86  Ky.  206;  5  S.  W. 
570. 

2  Richards  v.  New  Hampshire  Ins.  Co.,  43  N.  H.  263;  Bradley  v.  Farwell,  1 
Holmes,  433;  Hopkin's  App.,  90  Pa.  St.  69;  Smith  v.  Lansing,  22  N.  Y.  521; 
Corbett  v.  Woodward,  5  Sawy.  403;  Stout  v.  Taeger  Milling  Co.,  13  Fed.  Rep. 
902.  Contra,  Planters'  B'k  v.  Whittle,  78  Va.  737;  Whitwell  v.  Warner,  20  Vt. 
425;  Buell  v.  Buckingham,  16  la.  269,  284;  Olney  v.  Conn.  L.  Co.  (R.  I.),  18 
Atl.  Rep.  181.  Where  a  majority  of  the  directors  of  a  corporation,  knowing  it 
to  be  insolvent,  voted  for  the  execution  to  them  of  the  corporation's  judgment 
note,  which  is  executed  by  one  of  their  number  as  treasurer,  and  upon  which 
judgment  is  immediately  entered,  such  judgment  is  fraudulent  as  to  other  credi- 
tors, though  the  note  was  given  in  payment  of  a  bona  fide  debt.  Roseboom  v. 
Warner  (111.),  23  N.  E.  339. 
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vantage  to  themselves,  applies  to  prevent  their  giving 
it  to  one  creditor  over  another.1 

Preferences  are  sometimes  given  by  statute  and  the 
proper  distribution  under  such  statutes  is  a  mere  matter 
of  construction.2 

§  716.  The  right  to  follow  funds  further  considered. — It 

has  been  seen  that  capital  withdrawn  or  misappro- 
priated, to  the  prejudice  of  the  equitable  rights  of  cred- 
itors, may  be  followed  and  subjected  to  their  claims. 

Whether  a  fund  is  withdrawn  after  insolvency  or 
before,  the  trust  in  favor  of  creditors  attaches  in  the 
hands  of  whoever  comes  into  its  possession,  unless  he 
be  a  bona  fide  purchaser  for  value.3     But  the  right  to 


1  Where  a  single  creditor  of  an  insolvent  bank  brought  suit  to  have  his  equi- 
table lien  on  the  assets  made  effectual,  it  was  held  that  he  had  no  right  to  thus 
obtain  priority  and  preference  in  the  settlement  of  his  claim,  but  that  it  was  the 
duty  of  the  officers  to  protect  the  rights  of  all  the  creditors  to  an  equal  distribu- 
tion of  the  assets.  Marr.  v.  B'k  of  W.  Tenn.,  4Coldw.  471;  Rouse  v.  Mer.  Nat. 
B'k,  46 Ohio,  493;  22  ST.  E.  Rep.  293;  Krause  v.  Malaga  Glass  Co.  (X.  J.),  18  Atl. 
Rep.  367.  Where  a  bank  director  makes  a  wrongful  loan  of  money  from  which 
loss  occurs,  it  is  no  defence  to  an  action  by  the  receiver  of  the  bank  against  the 
-director's  estate  that  the  insolvency  of  the  person  to  whom  the  loan  was  made 
was  not  discovered  until  after  the  death  of  the  director  and  the  appointment  of 
the  receiver.    Stephens  v.  Overstolz,  43  F.  465. 

-  For  constitution  of  New  York  Statute  giving  priority  to  certain  claims,  see 
Atty.  Gen.  v.  Guar.  Mut.  Ins.  Life  Co.,  5  N.  Y.  Supp.  84;  People  v.  Remington 
45  Hun,  329;  Brown  v.  A.  B.  C.  Fence  Co.,  52  Hun,  151. 

8  Wood  v.  Dummer,  3  Mason,  308, 311 ;  5  N.  Y.  S.  95.  See  also  Jones  v.  Ark. 
Mech.  etc.,  Co.,  38  Ark.  17;  Curran  v.  State,  15  How.  307;  S.  F.  W.  Co.  v. 
Pattee  (Cal.),  25P.  135;  Union  Nat.  B'k  v.  Douglas,  1  McCrary  86;  Marr  v.  B'k 
of  West  Tenn.,  4  Coldw.  (Tenn.)  282 ;  Grantz  v.  Redd,  4  B.  Monr.  178, 197 ;  Wright 
v.  Petrie,  1  Sm.  &  M.  Ch.  Miss.  282;  Lexington,  etc.,  R.  R.  Co.  v.  Bridges,  7  B. 
Monr.  556;  National  Trust  Co.  v.  Miller,  33  N.  J.  Eq.  155,  163;  Dabney  v.  B'k 
of  South  Car.,  3 S.  Car.  124;  Tinkham  v.  Borst,  31  Barb.  407;  Hollisterv.  Hollis- 
ter  B'k,  2  Abb.  App.  Dec.  367;  Gillett  v.  Moody,  3 N.  Y.  479;  Bank  of  St.  Mary's 
v.  St.  John,  25  Ala.  566;  Bartlett  v.  Drew,  57  N.  Y.  589;  Reid  v.  Easton  Mfg. 
Co.,  40  Ga.  98,  104. 

The  same  rule  has  been  applied  to  English  joint-stock  companies.  See  Re 
National  Funds  Ass'n  Co.,  L.  R.  10  Ch.  D.  118;  Ranee's  Case,  L.  R.  6  Ch.  104 
Where  the  withdrawal  had  been  accomplished  through  connivance  with  the 
secretary,  it  was  held  that  to  redeem  from  purchases  of  the  secretary,  the 
corporation  need  repay  him  only  his  expenditures   incurred  in  that  behalf, 
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follow  funds  after  insolvency  is  not  restricted  to  the 
capital  only,  but  extends  to  all  assets,  whether  origi- 
nally due  on  subscriptions  or  acquired  in  the  regular 
course  of  business.1 

There  being  no  longer  any  surplus  out  of  which  to 
pay  dividends,  the  shareholders  cease  to  have  any  in- 
terest in  the  general  assets,  and  they  become  a  trust 
fund  for  the  exclusive  benefit  of  creditors. 

§  717.    Remedies  of  creditors  in  case  of  withdrawal. — 

The  term  "  assets  "  has  an  extensive  meaning.  It  in- 
cludes not  only  visible  and  tangible  property  of  a  cor- 
poration, but  causes  of  action  which  it  may  have  against 
other  parties,  whether  ex  contractu  or  for  torts  affecting 
the  value  or  title  to  its  property.  The  latter  are  called 
equitable  assets  to  distinguish  them  from  those  of 
which  the  corporation  has  the  legal  possession. 


and  not  his  claim  for  salary,  as  the  payment  of  such  claims  would  be  giving  him 
an  advantage  over  the  other  creditors  of  the  corporation.  S.  F.  Water  Co.  v. 
Pattee  (Cal.),  25  P.  135. 

1  A  petition  by  a  creditor  of  an  insolvent  company  which  alleged  it  trans- 
ferred its  assets  to  another  company  which  agreed  to  pay  its  debts;  that  among 
the  assets  were  288  shares  of  corporate  stock  in  a  cattle  company  which  certain 
defendants  had  acquired  with  full  notice  of  the  facts;  that  by  reason  thereof 
said  defendants  were  trustees  for  the  creditors  of  the  insolvent  corporation,  but 
had  transferred  the  stock  and  misapplied  the  proceeds — was  held  to  state  a 
cause  of  action  as  the  second  company  took  the  assets  subject  to  a  lien  in  favor 
of  the  creditors  of  the  old  company.  Nat.  B'k  v.  Tex.  Inv.  Co.,  74.  Tex.  421; 
12  S.  W.  Kep.  101.  See'  also  Christensen  v.  111.  &  St.  L.  Bridge  Co.,  52  Hun, 
47S;  5  N.  Y.  S.  925;  Williams  v.  Colby,  6N.  Y.  S.  459;  53  Hun,  637;  Leathers  v. 
Janney,  41  La.  Ann.  884;  6  So.  1120;  holding  also  that  purchaser  of  corporate 
property  in  good  faith  is  not  bound  to  see  that  money  paid  is  property  appro- 
priated. Before  sale  on  execution  of  the  property  of  an  insolvent  corporation, 
the  creditors  on  whose  judgments  such  executions  were  issued  after  by  collusion 
with  the  directors  they  had  obtained  judgment  by  default  against  the  corpora- 
tion entered  into  an  agreement  among  themselves  to  sell  the  property  seized  and 
.  divide  the  proceeds  pro  rata  on  the  basis  of  the  amounts  of  their  several  judg- 
ments or  if  the  executions  had  been  issued  simultaneously.  It  was  held  that 
these  acts  rendered  them  joint  tort  feasors  and  that  they  were  jointly  liable  for 
the  property  sold.  Varnum  v.  Hart,  6  N.  Y.  S.  346;  53  Hun,  631.  See  also 
Brower  v.  Harbeck,  9  N.  Y.  589;  Kingsley  v.  Bank,  31  Hun,  329. 
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Aside  from  the  remedies  given  by  law  for  reaching 
assets  in  the  hands  of  third  parties,  as  by  garnishee 
process,  for  instance,  the  only  available  means  of  mak- 
ing them  available  is  in  equity.1  But  under  garnishee 
process,  the  validity  of  an  alleged  fraudulent  transfer 
may  be  determined.2  But  the  obligation  of  the  stock- 
holder to  the  corporation  with  respect  to  unpaid  capital 
is  not  a  debt  subject  to  garnishment  at  law,  until  a  call 
has  been  issued  for  the  same.3 

And  where  the  directors  and  stockholders  have 
fraudulently  divided  among  themselves  the  assets  of 
a  corporation,  thereby  rendering  it  insolvent,  creditors 
may  proceed  against  them  in  equity  by  a  direct  pro- 
ceeding, without  first  obtaining  judgment  at  law.4 

§  718.  Devices  for  absorption  of  corporate  funds. — There 
are  many  devices  to  which  stockholders  and  corporate 
officers  have  been  known  to  resort,  with  the  object  of 
defeating  creditors  and  abstracting  the  assets  of  the 
corporation,  in  violation  of  their  rights  and  claim  upon 
the  capital  as  a  trust  fund.     But  courts  of  equity  have, 


1  See  McLean  v.  Eastman,  21  Hun,  314;  Vase  v.  Grant,  15  Mass.  505. 

2  When,  by  technical  collusion  with  directors,  a  party  had  become  possessed 
of  assets,  it  was  held  that  he  was  liable  as  a  debtor  of  the  corporation,  in  his  re- 
lation to  the  fund,  which  the  creditors  had  a  right  to  pursue,  and  as  such  was 
subject  to  garnishment.    Eyerman  v.  Kriekhaus,  7  Mo.  App.  455. 

8  Bingham  v.  Rushing,  5  Ala.  403;  Brown  v.  Union  Ins.  Co.,  3  La.  Ann. 
177;  Burnes' App.,  105  Pa.  St.  49;  Coalfield  Coal  Co.  v.  Peck,  98  111.  139  ;  Mc- 
Kelvey  v.  Crockett,  18  Nev.  238;  2  P.  386.  See  also,  Meints  v.  East  St.  L.,  etc., 
Co.,  89  111.  48;  Hughes  v.  Oregonian  Ry.  Co.,  11  Or.  158;  2  P.  94;  Peterson  v. 
Sinclair,  83  Pa.  St.  250;  Langford  v.  Ottuma  Water  Power  Co.,  59  la.  283;  13  N. 
303;  Chandler  v.  Siddle,  10  N.  B.  R.  236;  Hannah  v.  Moherly  B'k,  67  Mo.  678; 
Simpson  v.  Reynolds,  71  Id.  594;  Faull  v.  Alaska,  etc.  Min.  Co.,  8  Sawy.  420; 
Curry  v.  Woodward,  53  Ala.  371;  Hays  v.  Lycoming,  etc.  Co.,  99  Pa.  St.  621; 
Rand  v.  White  Mts.  R.  R.  Co.,  40  ST.  H.  79;  Dean  v.  Biggs,  25  Hun,  122. 

4  Bank  of  St.  Mary's  v.  St.  John,  25  Ala.  566.  And  in  such  cases  the  party 
wrongfully  obtaining  the  assets  with  knowledge  of  the  facts  becomes  a  trustee 
and  must  account  not  only  for  the  fund  itself,  but  for  all  the  profits  he  may 
have  made  by  its  use.     Calhoun  v.  King.  5  Ala.  523;  Hill  on  Trustees,  114,  534. 
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in  most  instances,  been  able  to  afford  protection  and 
relief  in  such  cases.  They  will  go  very  far  to  prevent 
such  fraudulent  schemes,  and  will  set  them  aside  in 
favor  of  creditors,  if  already  consummated.  In  one 
case  it  was  said,  perhaps  with  more  rhetorical  strength 
than  truth,  that  it  was  not  within  the  ingenuity  of  man 
to.  devise  a  scheme  to  prevent  courts  of  equity  from 
enforcing  the  payment  of  unpaid  subscriptions  to  capital 
stock  for  the  benefit  of  corporate  creditors.1  And  if 
the  fund  to  which  his  equitable  lien  has  attached  has 
passed  beyond  the  reach  of  the  creditor  after  exhausting 
his  remedies  against  the  corporation,  he  may  proceed 
against  the  directors  or  other  wrongdoers  who  may 
have  caused  fraudulent  diversion.  Every  such  act  in- 
volves a  breach  of  trust.2 


1  Upton  v.  Hansbrough,  3  Biss.  417,  425.  An  arrangement  entered  into 
between  the  corporation  and  the  stockholders,  after  it  was  ascertained  that  the 
corporation  was  insolvent,  to  buy  in  depreciated  and  repudiated  claims  against 
the  company  and  thus  extinguish  their  indebtedness  for  unpaid  capital,  was 
held  fraudulent  and  void.  Goodwin  v.  McOJehee,  15  Ala.  232.  See  also, 
Thompson  v.  Meisser,  108  111.  359.  It  was  held  that  a  subscriber  cannot  pay 
for  his  stock  by  purchasing  full  paid  stock  and  having  this  substituted  for  his 
subscription.  Marshall,  etc.,  Co.  v.  Killian,  99  N.  Car.  501 ;  6  S.  E.  Rep.  680.  The 
court  set  aside  in  favor  of  creditors  a  fraudulent  device  by  which  he  paid  his 
subscription  by  a  note  and  subsequently  obtained  the  note,,  at  a  large  discount. 
Bouton  v.  Dement,  123  111.  142;  14  N.  W.  Rep.  62.  In  Sawyer  v.  Hoag,  17 
Wall.  610,  the  terms  of  the  vicious  arrangement  which  was  set  aside,  was  a  pay- 
ment in  full  for  stock  followed  by  an  immediate  loan  of  the  purchase  price 
by  the  corporation  to  the  subscriber.  It  is  immaterial  whether  the  transaction 
relates  to  the  original  capital  stock  or  to  the  increase  whether  authorized  or 
unauthorized.  Chubb  v.  Upton,  95  U.  S.  665.  See  also,  Vender  v.  Mudgett, 
95  N.  T.  295;  Pacific  Nat.  B'k  Cas.,  118  U.  S.  635.  But  where  stock  was  sold 
for  services  at  one-third  its  par  value,  it  was  held  that  unless  actual  injury  to 
creditors  was  shown  the  transaction  was  valid  and  binding.  Arapahoe  C.  &  L. 
Co.  v.  Stevens,  13  Colo.  534;  22  P.  823.  Creditors  are  not  concluded  in  such 
cases  by  the  filing  of  a.  certificate  declaring  the  entire  capital  stock  to  have 
been  paid  in.  Barn  Nat.  B'k  v.  Hingham  Mfg.  Co.,  127  Mass.  563;  Wheeler  v. 
Miller,  90  N.  T.  353;  Thompson  v.  Reno  Sav.  B'k,  19  Nev.,  infra,  7  P.  68,  870; 
9  P.  121,  882,  883. 

2  Bank  of  St.  Mary's  v.  St.  John,  25  Ala.  566,  610,  619;  Lexington,  etc.,  R. 
R.  Co.  v.  Bridges,  7  B.  Monr.  556;  Re  National  Funds  Ass'n  Co.,  L.  R.  10  Ch. 
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The  fact  that  the  parties  who  have  received  the 
benefit  of  the  wrongful  act,  are  also  liable  would  be  no 
defence  in  an  action  against  the  immediate  wrong- 
doers.1 Before  insolvency,  directors  are  under  no 
positive  obligations  to  creditors  ;  but  after  a  corpora- 
tion has  become  insolvent  they  would  probably  be 
liable  in  equity  to  make  good  any  loss  to  creditors 
resulting  from  negligence  or  bad  faith,  in  the  discharge 
of  their  duties  as  quasi  trustees,  notwithstanding  the 
cumulative  right  of  creditors  to  follow  the  fund  into 
the  hands  of  those  obtaining  it  with  notice  of  the  trust. 
They  would  certainly  be  liable  if  the  parties  to  whom 
they  made  the  fraudulent  disbursements  were  insolvent 
at  the  time  the  fraud  was  discovered.2 

§  719.  A  court  of  equity  furnishes  the  remedy. — The 

remedy  against  the  directors  under  these  circumstances 
is  purely  equitable.  The  law  does  not  recognize  any 
relation  between  the  directors  of  a  corporation  and  its 
creditors.  Hence  the  former  could  only  be  reached 
by  the  latter  by  bill  in  equity.  No  action  at  law  for 
damages  would  lie.3 

The  action  may  be  brought  as  well  by  a  receiver 
appointed  to  wind  up  a  company,  when  authorized  by 


D.  118;  Moses  v.  Oscocee  Bank,  1  Lea  (Tenn.),  398.  The  creditor  may  proceed 
against  the  participating  stockholders  as  well  as  against  the  directors.  Schley 
v.  Dixon,  24  Ga.  273. 

1  See  cases  cited  in  last  note. 

2  See  Lexington,  etc.,  R.  K.  Co.  v.  Bridges,  7  B.  Monr.  556,  562. 

8  Winter  v.  Baker,  34  How.  Pr.  183;  s.  c.  50  Barb.  432;  Branch  v.  Roberts, 
50  Barb.  435;  Zinn  v.  Mendel,  9  W.  Pa.  580;  Fusz  v.  Spaunhorst,  67  Mo.  264; 
Holmes,  etc.,  Manuf'g  Co.  v.  Holmes,  'etc.,  Metal  Co.  (N.  T.),  27  N.  E.  831 
<Aug.,  1891);  Sherman  Center  Town  Co.  v.  Fletcher  (Kan.),  26  P.  951  (Aug., 
1891);  First  Nat.  Bank  v.  Strang  (111.),  27  N.  E.  903  (Aug.,  1891);  principle 
applied  to  prevent  a  subscriber  to  capital  stock  from  denying  power  of  corpora- 
tion to  make  the  contract.  Columbia,  etc.,  Co.  v.  Dixon  (Minn.),  49  N.  W.  244 
(Aug.,  1891). 
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a  proper  order  of  court  as  by  the  creditor  in  his  owil 
proper  name  and  right.1 

§  720.  When  creditor  entitled  to  an  injunction. — The 

right  of  a  creditor  of  a  corporation  to  an  injunction  to 
restrain  wrongful  acts  of  its  agents  or  others  rests  upon 
a  different  basis  from  that  of  shareholders.  As  between 
shareholders,  no  actions  will  lie  at  law  except  in  certain 
special  cases  provided  by  statute. 

But  creditors  are  always  entitled  to  a  judgment  and 
the  ordinary  judicial  means  for  enforcing  it  upon  the 
maturity  of  their  claims.  But  they  are  not  entitled  to 
an  injunction  against  a  corporation  or  its  agents  except 
in  a  very  strong  case.  To  entitle  them  to  any  extraor- 
dinary remedy  it  must  appear  that  the  ordinary  reme- 
dies at  law  are  inadequate,  and  that  without  the  specific 
relief  asked  for,  they  would  suffer  irreparable  loss. 
When  these  facts  are  made  clearly  to  appear  a  court  of 
equity  will  administer  whatever  remedies  the  exigencies 
of  the  case  demand  ;  and  will  enjoin  the  act  complained 
of  or  appoint  a  receiver  to  wind  up  the  company's 
affairs,  in  short  make  such  orders  as  justice  to  all  the 
parties  warrants.2 

§  721.  Equities  between  creditors  of  consolidating  com- 
panies.— Authority  to  consolidate  whether  derived  from 
the  statute  or  from  the  constating  instruments,  cannot 
extend  so  as  to  deprive  creditors  of  a  consolidating  cor- 
poration of  any  part  of  the  securities  upon  which  they 
have  given  it  credit.     Nor  can  a  corporation  consol- 


1  Alexander  v.  Relfe.  74  Mo.  495. 

2  In  Fisk  v.  Un.  Pac.  Ry.  Co.,  10  Blatchf.  518,  an  injunction  was  granted  at 
the  suit  of  a  creditor  to  restrain  it  from  taking  any  proceedings  for  its  own  dis- 
solution or  for  the  appointment  of  a  receiver  of  its  effects,  or  making  further 
distribution  thereof  among  its  stockholders  or  any  other  persons.  See  also, 
Irons  v.  Mfrs.  Nat.  B'k,  6  Biss.  301;  Conro  v.  Gray,  4  How.  Pr.  166;  Innes  v. 
Lansing,  T  Paige  Ch.  583;  see  also  Whitcomb  v.  Fowle,  7  Abb.  N.  C.  295. 
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idating  with  one  whose  creditors  are  less  fully  secured 
than  its  own,  give  the  creditors  of  that  corporation 
equal  claim  on  the  combined  assets  of  both  companies. 
The  creditors  of  both  corporations  would  only  have  a 
right  to  follow  the  assets  of  the  corporation  with  which, 
they  respectively  contracted  into  the  hands  of  the  new 
corporation  and  a  creditor  of  either  would  have  a  pref- 
erence over  a  creditor  of  the  other  against  the  assets 
of  the  company  indebted  to  him  before  the  consoli- 
dation. 

But  after  the  new  corporation  is  formed  debts  con- 
tracted by  it,  stand  upon  an  equal  footing  and  no  pref- 
erence can  be  given  to  creditors  of  either  of  the  original 
corporations  who  have  accepted  the  new  in  lieu  of  the 
corporation  with  which  he  contracted.  Nor  can  any 
preference  be  given  to  creditors  of  former  corporations, 
who  have  accepted  the  resulting  corporation  as  their 
debtor  over  subsequent  creditors  of  the  latter.  The 
consolidated  company  has  the  right  to  contract  new 
debts,  it  being  organized  in  legal  contemplation  for  the 
purpose  of  carrying  on  the  business  of  the  former  cor- 
porations with  an  amended  constitution.  The  equitable 
claim  of  a  creditor  of  a  corporation  upon  its  assets,  can 
only  be  enforced  in1  case  of  its  insolvency  and  this  rule 
applies  as  well  after  consolidation  with  another  com- 
pany, as  before.1 

Creditors  may  consent  that  the  succeeding  corpora- 
tion be  substituted  for  the  original  as  debtor,  but  all 
who  do  not  so  consent  may  require  that  the  property 
of  the  latter  be  separately  preserved,  as  a  trust  fund 
and, applied  in  liquidation  of  their  claims.  To  hold 
otherwise,  would  often  place  creditors  at  the  mercy  of 
reckless  adventurers  and  furnish  opportunities  for  the 


i  Infra,  §§  782,  783. 
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grossest  frauds.  Persons  might,  for  instance,  be  induced 
to  invest  their  money  in  the  bonds  of  a  railroad  or 
manufacturing  institution  and  after  all  the  bonds  had 
been  floated,  the  incorporators  might  obtain  an  amend- 
ment of  their  charter  authorizing  them  to  embark  the 
funds  obtained  in  mining  or  other  speculative  and 
hazardous  ventures  in  which  the  security  of  the  bond- 
holders would  run  great  risk  of  loss  without  any  cor- 
responding benefit. 

To  prevent  this  would  present  as  urgent  and  just  a 
case  for  the  interference  of  a  court  of  equity  as  where 
the  capital  to  which  the  creditors  look  for  security  is 
about  to  be  withdrawn,  or  wilfully  and  fraudulently 
diminished. 

§  722.  A  new  contract  necessary. — Before  a  consolidated 
or  succeeding  corporation  can  acquire  any  right  to  use 
or  control  the  capital  of  an  original  corporation,  it  must 
discharge  the  debts  of  the  latter  or  obtain  the  consent 
of  its  creditors  to  a  novation  of  the  one  for  the  other  as 
debtor. 

Some  form  of  recognition  of  the  substituted  debtors 
as  such,  or  of  assent  to  the  new  arrangement  must  be 
shown  in  order  to  divest  a  creditor  of  his  right  to  pay- 
ment out  of  the  assets  of  the  dissolving,  re-organizing, 
or  consolidating  company.1 

§  723.  What  constitutes  novation. — What  amounts  to 
a  consent  to  novation  in  such  cases  is  a  question  of  fact 


i  In  re  Manchester,  etc.,  Assiir.,  etc.,  Ass'n,  L.  A.  9  Eq.  643,  649;  Bruffett 
v.  Gt.  West.  R.  R.  Co.,  25  111.  354,  357;  Stedman  v.  Am.  Mut.  Life  Ins.  Co.,  45 
Conn.  377;  People  v.  Mut.  Life  Ins.  Co.,  92  N.  T.  105;  Kelfe  v.  Columbia  Life 
Ins.  Co.,  10  Mo.  App.  150,  168;  In  re  Family  Endowment  Soc,  L.  R.  5  Ch. 
132, 133;  Griffith's  Case,  L.  R.  6  Ch.  374;  In  re  India,  etc.,  Ass'n  Co.,  L.  R.  7 
Ch.  651;  Lindley  on  Partnership  (4th  Ed.)  463,  464.  Compare  In  re  National 
Provincial  L.  Ass'n  Sov.,  L.  R.  9  Eq.  306. 
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for  a  jury :  but  there  must  be  some  positive  act  of  rec- 
ognition by  the  creditor  of  the  new  or  succeeding  cor- 
poration to  the  rights  of  the  old  in  the  original  contract, 
and  some  equally  positive  acceptance  by  the  new  cor- 
poration of  the  responsibilities  of  debtor.1 

In  order  to  constitute  a  novation  it  must  be  tripartite 
— the  creditor  the  original,  and  the'  new  debtor  must  all 
be  parties  to  it. 

This  rule  applies  as  well  in  the  case  of  a  consolidation 
of  several  corporations  as  to  an  alteration  or  succession 
of  one  to  the  affairs  of  another. 

The  creditors  of  none  of  the  former  corporations  can 
be  compelled  against  their  wishes  to  give  up  their  equi- 
table lien  upon  the  capital  of  their  original  debtor  and 
take  their  chances  in  one  which  is  the  outgrowth  of 
it,  or  of  it  and  others,  however  much  more  favorable  the 
terms  or  greater  the  security  offered.2 

§  724.  Rights  of  creditors  may  be  nominally  altered.— The 

alterations  in  the  charter  of  a  corporation  which  would 
entitle  creditors  to  subject  the  funds  of  the  original  to 
the  equitable  lien  must  be  such  as  substantially  changes 
the  condition  of  the  capital  invested,  or  the  powers  of 
the  management  or  the  objects  of  the  corporate  enter- 
prise. 

The  creditors  cannot  object  to  a  merely  nominal 
alteration  of  their  rights. 


1  The  holder  of  a  policy  in  a  life  insurance  company  who  being  directed  so  to 
do  simply  paid  premiums  to  a  company  which  succeeded  another  which  issued 
the  policy,  was  held  not  estopped  from  denying  that  he  had  accepted  the  new 
company  in  lieu  of  the  original ;  and  that  an  ineffectual  attempt  to  transfer  his 
rights  to  the  new  company  did  not  deprive  him  of  the  right  on  winding  up  the 
company,  to  rank  as  a  creditor  of  the  company  with  which  his  contract  was 
originally  made.     In  re  Manchester,  etc.,  Assur.  Ass'n,  L.  R.  9  Eq.  648. 

2  New  Jersey  Midland  Ry.  Co.  v.  Strait,  35  ST.  J.  Law,  322;  Hamilton  Mut. 
Ins.  Co.  v.  Hobart,  2  Gray,  543. 
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A  mere  formal  change  as  of  the  name  of  the  corpora- 
tion, or  even  an  alteration  of  the  charter  which  does  not 
diminish  the  capital  or  graft  into  it  new  powers  would 
not  constitute  any  ground  for  complaint.  The  law 
looks  at  the  actual  effect  of  the  transaction  rather  than 
to  the  form.  Creditors  could  not  object  to  an  alteration 
which  did  not  deprive  them  of  a  substantial  right  or 
diminish  their  security  though  it  virtually  amounted  to 
the  formation  of  a  new  corporation  and  substituted  a 
new  debtor. 

§  725.  What  amounts  to  the  formation  of  a  new  corpora- 
tion— No  definite  rules  can  be  laid  down  by  which  to 
test  the  effect  of  an  alteration  upon  the  rights  of  credi- 
tors or  to  decide  whether  it  would  have  any  effect. 

The  question  can  only  be  determined  by  reference  to 
the  particular  charter  or  articles  of  association  and  laws 
under  which  the  corporation  was  formed. 

"To  ascertain  whether  a  charter  creates  a  new  cor- 
poration or  merely  continues  the  existence  of  the  old 
one,  we  must  look  to  its  terms  and  give  them  a  con- 
struction consistent  with  the  legislative  intent  and  the 
intent  of  the  incorporators."  1 

Upon  a  consolidation  or  reorganization  it  is  plain 
that  the  new  company  does  not  succeed  to  the  fran- 
chises of  being  a  corporation  which  the  members  of 
the  original  corporations  possessed.  It  is  true,  they 
acquire  by  force  of  the  statute  under  which  the  con- 
solidation is  effected,  all  the  other  rights  and  powers, 
privileges  and  immunities  which  were  possessed  by  the 
corporations  whose  property  is  transferred,  but  that  by 
no  means  makes  the  corporation  the  same. 

By  filing  the    certificate   in   compliance  with  the 


1  Bellow's  v.  Hallowell,  etc.,  B'k,  2  Mason,  44,  per  Justice  Stobt. 
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statute  they  obtain  a  new  and  independent  corporate 
existence  by  direct  grant  from  the  state  and  not  in  any 
degree  by  purchase  and  transfer  from  the  old  corpora- 
tion.1 

Where  the  intention  is  to  form  a  new  corporation 
with  new  capital  it  is  fair  to  presume  that  an  assump- 
tion of  the  old  company's  obligations  was  not  in  con- 
templation, though  the  shareholders  and  officers  in  the 
two  companies  be  identical.2 

§  726.  Reorganization. — In  some  cases,  a  corporate 
organization  may  be  entirely  abandoned  and  a  new  cor- 
poration formed  to  supersede  it,  carry  on  its  business 
and  assume  its  obligations,  and  may  assume  control  and 
manage  the  funds  of  its  predecessor  without  the  con- 
sent or  the  right  of  interference  of  the  creditors  of  the 
former  corporation. 

In  order  to  do  so,  however,  it  should  be  substantially 
identical  with  its  predecessor,  in  constitution,  powers 
and  management.     It  is  plain  that,  in  order  to  succeed 


1  People  v.  Cook,  110  N.  T.  44,3;  18  N.  E.  113;  E.  R.  Co.  v.  Georgia,  98  U.S. 
359;  E.  R.  Co,  v.  Comm'rs,  112  U.  S.  609;  Carpenter  v.  Black  Hawk  Min.  Co., 
65  N".  Y.  43,  50;  Thomas  v.  E.  E.  Co.,  101  U.  S.  71;  Comm'rs  v.  Smith,  10 
Allen,  448,  455;  Memphis,  etc.,  E.  E.  Co.  v.  Comm'rs,  112  U.  S.  619;  Eldridge 
v.  Smith,  34  Vt.  484,  490;  Fanning  v.  Oshorne,  102  N.  T.  441;  71.  E.  307; 
People  v.  Brooklyn,  etc.,  E.  R.  Co.,  89  Id.  75,  84;  Coe  v.  C.  P.  &  I.  E.  E.  Co., 
10  Ohio  St.  372,  386;  Shields  v.  Ohio,  95  U.  S.  323. 

2  See  Gray  v.  Nat.  St.  Co.,  115  U.  S.  116;  President,  etc.,  v.  Moore,  21  Miss. 
157;  Shaw  v.  Norfolk,  etc.,  E.  E.  Co.,  82  Mass.  407;  Penn.,  etc.,  Co.'s  App., 
101  Pa.  St.  576;  Smith  v.  Chicago,  etc.,  E.  B  Co.,  18  Wis.  17;  Neff  v.  Wolf, 
etc.,  Co.,  50  Wis.  585;  7  N.  553;  Houston,  etc.,  E.  E.  Co.  v.  Shirley,  54  Tex. 
125;  Commercial  B'k  v.  Lockwood,  2  Harr.  Bel.  8;  Menasha  v.  Milwaukee,  etc., 
E.  E.  Co.,  52  Wis.  414;  9  N.  396;  Lake  Erie,  etc.,  Co.  v.  Griffin,  92  Ind.  487; 
Gilman  v.  Sheboygan,  etc.,  E.  E.  Co.,  37  Wis.  317;  Sappington  v.  Little  Eock, 
etc.,  R.  R.  Co.,  37  Ark.  23;  Cook  v.  Detroit,  etc.,  R.  R.  Co.,  43  Mich.  349;  5  N. 
390.  It  is  often  provided  otherwise  by  statute  or  provisions  in  the  charter  of 
the  new  company.  See  Indianala  E.  E.  Co.  v.  Fryer,  56  Tex.  609;  Louisville, 
etc.,  E.  E.  Co.  v.  Boney,  117  Ind.  501;  20  N.  E.  Eep.  432;  Indianapolis  R.  R. 
Co.  v.  Jones,  24  Ind.  465;  Montgomery,  etc.,  R.  R.  Co.  v.  Baring,  51  Ga.  582; 
Thompson  v.  Abbott,  61  Mo.  176. 
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to  the  rights  of  the  original  corporation  and  obviate  the 
necessity  of  the  consent  of  creditors  with  respect  to 
their  equitable  lien  upon  assets,  it  could  amount  to  little 
more  than  revivor  of  the  former  organization  under  a 
new  name.1 

§  727.  The  usual  object  of  reorganization. — The  object 
of  a  reorganization  is  usually  the  exact  opposite  of  an 
assumption  of  liabilities  of  a  preceding  corporation  and 
seeks  an  escape  from  them  altogether.  There  are  vari- 
ous occasions  when  it  becomes  expedient  to  form  a  new 
or  reorganized  corporation  out  of  the  constituents  of  an 
original  corporation  but  the  motives  for  so  doing  are 
usually  the  same  ;  that  is,  to  escape  the  embarrassments 
and  complications  of  the  latter  and  preserve  and  enjoy 
the  benefits  of  its  property  and  effects  freed  from  its 
obligations  and  duties.  If  the  new  corporation  is 
formed  in  whole  or  in  part,  by  other  parties  than  the 
stockholders,  it  is  a  misuse  of  terms  to  call  it  a  reorgan- 
ization. In  reorganizations  of  railroad  corporations, 
the  scheme  usually  include  the  bondholders  and  their 
interests  and  they  acquire,  the  property  taking  stock  in 
the  new  corporation,  to  represent  their  interest  letting 


1  McVicker  v.  American  Opera  Co.,  40  F.  861. 

In  S.  F.  &  N.  P.  R.  R.  Co.  v.  Bee,  48  Cal.  398  the  court  said:  "  The  capital' 
stock  and  the  assets  of  the  San  Francisco  and  Humboldt  Bay  B.  R.  Co.,  there- 
fore, constitute  a  fund,  devoted  by  law  to  the  payment  of  the  debt  to  Bee,  and 
the  debts  of  that  corporation,  if  any,  to  other  persons;  and  it  was  certainly  not 
competent  to  the  members  of  that  corporation  to  dissipate  this  fund  and  place  it 
beyond  the  reach  of  creditors  by  merely  going  through  the  process  of  reincor- 
poration, taking  on  a  new  corporate  name,  transferring  the  assets  of  the  old 
corporation  to  the  new  one  without  consideration,  and  issuing  the  capital  stock 
in  the  new  corporation  to  the  holders  of  the  capital  stock  of  the  old  corporation, 
the  withdrawal  of  its  assets,  to  the  injury  of  its  creditors — which  is  forbidden 
by  the  statute,  and  it  should  not  be  countenanced  or  aided  by  a  court  of  equity." 
See  also  Brum  v.  Merchants'  Mut.  Ins.  Co.,  16  Fed.  Rep.  140;  Martin  v.  Zeller- 
bach,  38  Cal.  300;  Hilbernia  Ins.  Co.  v.  St.  Louis,  etc.,  Transp.  Co.,  3  McCrary, 
368;  Barclay  v.  Quicksilver  Min.  Co.,  9  Abb.  Pr.  N.  S.  283;  6  Lans.  25;  Booth 
v.  Bunce,  33  N.  T.   139;  Mitchell  v.  Beekman,  64  Cal.  117. 
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in  stockholders  in  the  old  corporation  on  agreed  terms. 
Such  arrangements  are  beneficial  and  valid  when  fairly 
conducted  and  consummated  ;  but  are  too  often  made 
instrumentalities  for  "freezing  out"  minority  stock- 
holders and  junior  mortgagees.  These  are  usually  left 
remediless  at  law  and  nearly  so  in  equity  owing  to  the 
fact  that  whatever  the  fruits  of  litigation  they  would 
go  to  the  corporation  represented  by  the  majority  and 
the  bondholders  and  not  to  themselves.  But  it  is  plain 
upon  every  principle  of  corporation  law,  that  no  reor- 
ganization can  be  effected  which  will  be  legally  binding 
upon  all  parties  without  statutory  authority  for  the 
purpose  ;  and  that  no  mortgage  bondholder  can  be 
bound  against  his  objection  to  a  release  of  the  property 
from  his  lien.1 


1  Hollister  v.  Stewart,  111  N.  T.  644;  19  N.  E.  782.  When  legitimately 
brought  about  for  proper  purposes  reorganizations  are  favored  by  the 
courts.  Robinson  v.  Phil.,  etc.,  E.  E.  Co.,  28  Fed.  Eep.  340;  Yates  v.  Boston, 
etc.,  E.  E.  Co.,  53  Conn.  33;  Mcintosh  v.  Flint,  etc.,  E.  E.  Co.,  34  Fed.  Eep. 
582;  Hancock  v.  Toledo.,  etc.,  E.  E.  Co.,  14  Chicago  L.  News,  153;  Shaw  v.  E. 
R.  Co.,  100  U.  S.  605.  See  also,  Matthews  v.  Murchison,  15  Fed.  Eep.  691;  Bliss^ 
v.  Mattison,  45  N.  Y.  22.  An  insolvent  railroad  company  had  issued  several 
series  of  mortgage  bonds,  some  of  which  mortgages  covered  all  of  its  property, 
and  others  only  part.  The  principal  of  some  of  the  mortgages  was  due,  and  the 
company  had  defaulted  on  the  interest  on  all  of  them.  In  addition,  it  had  a 
large  floating  debt,  running  into  millions.  There  was  no  fair,  possibility  of  its 
being  able  to  pay  the  accrued  interest  on  the  bonds  and  the  floating  debt  with- 
out a  sale  of  all  its  properties.  Held,  that  a  decree  foreclosing  all  the  mort- 
gages, entered  by  consent  of  the  creditors,  would  not  be  set  aside  at  the  suit  of 
some  of  the  stockholders  on  the  ground  that  the  principal  of  some  of  the  mort- 
gages was  not  yet  due,  as  it  was  to  the  interest  of  the  railroad  company  that  the 
rights  of  all  the  mortgage  bondholders  should  be  cut  off  to  enable  the  company 
to  effect  a  reorganization  which  would  secure  and  extend  its  bonded  debt,  and  re- 
duce the  rate  of  interest  thereon,  and  provide  the  necessary  means  to  satisfy  the 
floating  debt.  Carey  v.  Houston  &  T.  C.  Ey.  Co.,  45  F.  438.  Equity  will  pro- 
tect and  enforce  the  agreements  between  the  various  parties  to  a  reorganization 
scheme.  Cornell  v.  Utica,  etc.,  E.  E.  Co.,  61  How.  Pr.  184;  Penn.  Transp.  Co., 
App.  101  Pa.  St.  576;  Sage  v.  Cent.  E.  E.  Co.,  99  IT.  S.  334;  Wetmore  v.  St. 
Paul,  etc.,  R.  E.  Co.,  5  Dill.  531.  See,  generally,  Eitcher  v.  Jerome,  123  U.  S. 
233;  St.  Louis,  etc.,  Co.  v.  Sandoval,  etc.,  Co.,  116111.  170;  5  N.  E.  370;  Sanzey 
v.  Iowa,  etc.,  Glass  Co.,  63  la.  707;  17'N.  429;  Hazard  v.  Vt.,  etc.,  R.  R.  Co., 
17  Fed.  Rep.  753;  Child  v.  N.  Y.,  etc.,  R.  E.  Co.,  129  Mass.  170. 
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§  728.  How  usually  accomplished. — Re-organizations  are 
usually  brought  about  in  pursuance  of  enabling  acts  or 
general  statutory  provisions.  But  the  interests  of  dis- 
senting stockholders  cannot  be  transferred  to  the  re- 
organized company  without  their  consent  and  under 
statutes,  passed  subsequent  to  incorporation,  any  more 
than  to  a  consolidated  company.  It  would  be  other- 
wise if  the  reorganization  should  be  provided  for  in  the 
charter  or  articles  of  association,  or  in  the  general  law 
existing  at  the  time  of  filing  articles.  The  prescribed 
statutory  formalities  must  be  substantially  pursued  in 
order  to  bind  the  stockholders.1 

§  729.  Revivor.— Corporate  existence  is  frequently 
renewed  at  the  expiration  of  the  period  fixed  by  the 
charter,  and  if  different  features  are  not  superadded 
thereby,  the  management  of  the  assets  may  be  con- 
tinued according  to  the  new  charter  as  before,  without 
the  consent  of  the  creditors.2 

That  would  be  a  revivor  while  the  term  "  reorgan- 
ization "  is  generally  used  to  denote  the  formation  of 
an  independent  corporation. 

§  730.  Lien  of  creditors  cannot  be  impaired  by  reorgan- 
ization.—Reorganization  can  only  be  effected,  as  a  gen- 
eral rule,  subject  to  the  liens  of  creditors  upon  any  and 
all  property  so  acquired.3     Such  lien  would  follow  the 


1  If  the  stockholders  desire  to  become  members  of  the  new  organization  they 
must  avail  themselves  of  the  privilege  within  a  reasonable  time.  Vatable  v.  N. 
Y.,  etc.,R.  K.  Co.,  96  N.  T.  49. 

2  The  identity  of  the  corporation  is  not  affected  by  the  new  lease  of  life  con- 
ferred upon  it.  Nat.  Ex.  B'k  v.  Gay,  57  Conn.  224;  17  Atl.  Rep.  555.  See 
also,  Day  v.  Ins.  Co.,  75  la.  694;  38  N.  W.  113;  Atty.-Gen.  v.  Perkins,  73  Mich. 
303;  41  N.  W.  Rep.  426. 

8  McVicker  v.  Am.  Opera  Co.,  40  Fed.  Rep.  861.  Where  a  new  corporation 
is  formed,  and  a  part  of  its  stock  is  issued  to  the  stockholders  of  an  old  corpora- 
tion in  consideration  of  their  holdings  in  the  latter,  all  of  whose  property  is 
transferred  to  the  new  one,  the  transaction  is  void  as  to  creditors  of  the  old  cor- 
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property  and  hold  good  in  the  hands  of  the  purchasing 
corporation.  But  the  creditors  would  not  acquire  an 
equitable  lien  upon  the  property  of  the  new  corpo- 
ration which  was  not  derived  from  the  original,  nor 
would  they  become  its  creditors.1 

A  company  incorporated  by  the  creditors  and  share- 
holders of  an  insolvent  corporation,  for  the  purpose  of 
purchasing  its  property  at  foreclosure  or  judicial  sale, 
and  continuing  its  business  is  not  properly  a  reorgan- 
ized but  a  new  corporation.  The  lien  of  the  creditors 
upon  the  assets  of  the  original  corporation  does  not 
become  a  lien  upon  those  of  the  new  except  by  consent 
and  novation.2 

§  731.  Substitution  of  new  corporation  as  debtor  by 
statute. — New  companies  formed  by  consolidation  of  two 
or  more  are  sometimes  made  liable  by  statute  for  the 
debts  and  obligation  of  the  consolidating  companies.3 


poration,  being,  in  effect,  a  transfer  of  property  by  a  debtor  with  a  reservation 
of  an  interest  therein  to  himself. 
Montgomery  Web.  Co.  v.  Dienelt,  25  W.  N.  C.  549,  (Pa.);  19  A.  428. 

1  Wyman  v.  Hallowell,  etc.,  B'k,  14  Mass.  58;  Bellows  v.  Hallowell,  etc.,  B'k, 
2  Mason,  81;  and  see  Port  Gibson  v.  Moore,  13  Sm.  &  M.  157;  Commercial  B'k 
v.  Lockwood,  2  Harr.  (Del.)  17;  Marshall  v.  Western  North  Car.  E.  K.  Co.,  92 
N.  Car.  322,  331;  Bruffett  v.  Gt.  West.  R.  R.  Co.,  25  111.  353.  Slatterly  v.  St. 
L.  &  N.  O.  Tr.  Co.,  91  Mo.  217;  4  S.  W.  79;  S.  C.  Sav.  B'k  v.  Sachtleben,  67 
Tex.  420;  3  S.  W.  733;  Hurt  v.  Terrill,  83  Va.  167;  1  S.  E.  911. 

2  Penn.  Transp.  Co.'s  App.  101  Pa.  St.  576;  Lake  Erie,  etc.  Ry.  Co.  v.  Grif- 
fin, 92  Ind.  487;  Menasha.v.  Milwaukee,  etc.,  R.  R.  Co.,  52  Wis.  414;  8  N. 
612;  Houston,  etc.,  R.  R.  Co.  v.  Shirley,  54  Tex.  125;  Neff  v.  Wolf  River  Boom 
Co.,  50  Wis.  585;  7  N.  553;  Hammond  v.  Port  Royal,  etc.,  Ry.  Co.,  15  S.  Car. 
10;  Cook  v.  Detroit,  etc.,  Ry.  Co.,  43  Mich.  349;  5  N.  390;  Gilman  v.  Sheboy- 
gan, etc.,  R.  R.  Co.,  37  Wis.  317;  s.  c.  16  S.  Car.  567;  Sappington  v.  Little 
Rock,  etc.,  R.  R.  Co.,  37  Ark.  23. 

3  Such  a  statute  has  been  enacted  in  New  York.  L.  N.  Y.,  1869.  ch'  917, 
sec.  5.  It  provided  for  the  consolidation  of  railroad  companies,  and  provided 
that  all  debts  and  liabilities  of  either  company,  except  mortgages,  shall  attach 
to  the  new  corporation.  It  was  held  that  bonds  and  the  attached  coupons 
secured  by  mortgage  on  the  property  of  one  of  the  consolidating  companies 
became  a  debt  against  the  new  corporation  without  an  impairment  of  the  lien  of 
the  mortgage  upon  the  property  of  the  original  mortgagor.    Polhemus  v.  Fitch- 
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§  732.  Alterations  authorized  by  charter. — Persons  deal- 
ing with  a  corporation  are  presumed  to  take  notice  of 
the  terms  and  provisions  of  its  charter  and  to  contract 
subject  to  the  same. 

Hence,  if  the  charter  expressly  authorizes  the  com- 
pany to  procure  or  make  alterations,  creditors  who  have 
contracted  with  it  while  such  provision  was  in  force,, 
cannot  complain  when  the  privilege  thereby  reserved 
is  exercised. 

Even  where  the  arrangement  provided  for  amounts 
to  a  novation,  creditors  are  bound  by  it  when  carried 
out.  The  consent  in  such  case  is  deemed  to  have  been 
given  in  advance.1 


burg  R.  R.  Co.  (N.  T.),  3  N.  T.  S.  R.  327;  5  Ry.  &  Corp.  L.  J.  212;  50 
Hun,  397.  Where  a  telegraph  had  been  incorporated  for  a  definite  term  of 
years,  and  had  contracted  .with  a  railroad  company  that  so  long  as  it  should 
exist  as  a  telegraph  company  it,  could  erect  and  maintain  a  telegraph  line 
within  the  limits  of  the  railroad,  and  also  that,  in  the  event  of  the  dissolution 
of  the  telegraph  company  or  the  suspension  of  operation,  the  railroad  could  take 
charge  of  the  telegraph  line  for  its  own  purposes  until  the  telegraph  company 
should  resume  active  operations,  and  that  no  interest  of  the  telegraph  company 
in  the  line  should  be  assignable  so  as  to  affect  or  impair  the  rights  of  the  rail- 
road company  under  the  agreement,  it  was  held  that,  the  telegraph  company 
having  been  reincorporated  just  prior  to  the  expiration  of  its  term  under  a  new 
name,  with  new  powers,  and  under  different  responsibilities,  and  under  a 
charter  which  provided  for  the  surrender  of  the  old  charter,  its  rights  in  and  to 
the  telegraph  line  were  lost,  and  passed  to  the  railroad  company,  though  the 
new  charter  provided  that  all  the  property  and  assets  of  the  former  corporation 
and  all  its  debts  should  devolve  upon  the  new  corporation,  which  for  this  pur- 
pose should  be  regarded  as  substituted  by  operation  of  law  in  place  of  the  former 
corporation.    Latrobe  v.  Western  Tel.  Co.  (Md.),  21  A.  788. 

1  The  deed  of  settlement  of  an  insurance  company  provided  that  upon  its 
dissolution  its  assets  and  undertakings  should  be  transferred  to  another  com- 
pany, and  that  the  latter  should  assume  the  liabilities  in  its  stead,  and  that  the 
creditors  of  the  first  company  should  thereupon  become  creditors  of  the  second. 
It  was  held  that  after  the  first  company  had  dissolved  and  its  assets  been  trans- 
ferred to  the  second,  and  full  notice  sent  to  the  policy  holders,  the  latter  could 
only  claim  as  creditors  of  the  transferee.  In  re  European  Assur.  Soc. ;  Hort's. 
Case  and  Grains'  Case,  L.  R.  1.  Ch.  D.  307,  317;  Dawe's  Case,  L.  R.  3  Ch. 
D.  384.  The  same  rule  was  applied  where  the  deed  of  settlement  pro- 
vided for  amalgamation  and  transfer  to  the  company  thus  formed  of  the  li- 
abilities and  assets  of  the  amalgamating  companies.  Doman's  Case  L.  R.  3Ch. 
D.  21,  26;  Crocker's  Case,  L.  R.  3  Ch.  D.  1;  Harman's  Case,  L.  R.  1  Ch.  D. 
326. 
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§  733.  The  state  cannot  deprive  creditors  of  the  benefit  of 
their  contracts. — What  would  be  an  impairment  of  the 
contracts  of  creditors  if  done  by  the  members  of  a  cor- 
poration, by  means  of  alterations  in  their  articles  of 
association,  and  therefore  ineffectual  because  repugnant 
to  the  constitution  would  be  equally  so,  if  attempted 
by  the  legislature  by  way  of  amendment  or  alteration 
of  the  charter.  There  may  be  no  limitation  upon  the 
right  of  alteration  and  repeal  so  far  as  it  affects  the 
immediate  parties  thereto,  the  state  on  the  one  hand, 
and  the  incorporators  on  the  other;  yet  the  effect  of  a 
particular  act  of  the  legislature  upon  the  contracts  of 
membership  is  a  distinct  proposition  from  its  effect 
upon  the  contracts  of  the  corporation  with  third 
parties. 

Whatever  be  its  form,  or  ostensible  purpose,  a  state 
law  which,  if  allowed  to  operate,  would  have  the  effect 
of  depriving  creditors  of  the  benefit  of  any  of  the  funds 
upon  the  security  of  which  they  contracted,  is  to  that 
extent  unconstitutional  and  void.1 

A  power  reserved  in  a  charter  or  by  general  law  to 
alter  and  repeal  charters,  to  take  away  powers,  and  to 
regulate  their  exercise,  must  be  considered  as  in  con- 
templation by  every  creditor  in  making  contracts  with 
the  corporation,  and  as  entering  into  and  forming  a  part 
thereof ;  but  such  reservation  does  not  enable  the  state 
to  confiscate  the  rights  of  creditors  or  to  deprive  them 
of  recourse,  to  the  assets  of  the  company.2  The  state 
cannot,  by  such  reserved  power,  discharge  stockholders 
of  a  personal  liability  for  existing  debts. 


i  Gibbes  v.  Greenville,  etc.,  R.  R.  Co.,  13  S.  Car.  228;  Curran  v.  State,  15 
How.  314;  Montgomery,  etc.,R.  R.  Co.,  v.  Branch,  59  Ala.  139;  Hawthorn  v. 
Calef,  2  Wall.  10,  Infra,  §  1032. 

2  See  Curran  v.  State,  15  How.  312;  Baring  v.  Dabney,  19  Wall.  1;  Dabney 
v.  B'k  of  South  Car.  3  S.  Car.  124. 
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§  734.  Eight  of  the  corporation  to  use  and  dispose  of  its 
assets.— We  have  seen  that  subject  to  the  equitable  lien 
of  creditors  upon  the  capital  of  a  corporation,  it  may  at 
any  time  transfer  its  business  and  funds  to  another 
corporation,  or  unite  them  with  those  of  another  or  the 
shareholders  may  put  an  end  to  its  existence  and 
abandon  its  objects  or  form  a  new  corporation  to 
carry  out  such  objects.1 

When  its  property  is  sold  and  transferred  or  ex- 
changed for  other  property  in  due  course  of  business, 
the  price  of  property  received  in  return  is  an  equivalent 
for  that  with  which  it  has  parted  and  is  substituted 
for  it  as  part  of  the  trust  fund  held  as  security  for 
creditors. 

Creditors  can  only  require  that  the  transactions  of 
the  managers  and  agents  shall  be  in  good  faith  with  a 
view  to  obtaining  profits  upon  the  capital  invested  ; 
their  right  to  security  being  subject  to  the  general 
right  of  the  corporation  to  carry  on  and  manage  its 
business  through  agents  in  the  usual  way. 

The  devotion  of  funds  and  subjection  of  corporate 
control  to  a  competing  railroad  company  by  the  direct- 
ors being  ultra  vires  and  contrary  to  public  policy,  as 
tendingto  create  a  monopoly,  and  rendering  the  charters 
liable  to  forfeiture,2  creditors  are  entitled  to  an  injunc- 
tion to  restrain  the  unlawful  proceeding  and  to  an 
accounting  for  any  loss  to  themselves  occasioned  by 
such  acts  already  consummated.3 


1  Supra,  §  70S,  709. 

2  See  Infra,    §§  972,  973. 

8  Langdon  v.  Branch  (TJ.  S.  C.  C.  E.  Dist.  Ga.  1888,)  37  Fed.  Rep.  449,  holding 
that  equity  will  enjoin  the  carrying  out  of  such  agreements,  and  will  seize  the 
assets  of  an  insolvent  construction  company  at  the  instance  of  persons  who 
have  loaned  money  to  its  president  and  sole  managers  to  build  the  road  on  the 
faith  of  his  pledge  of  a  share  of  the  profits  deprived  from  the  work ;  the  company 
occupying  as  to  them  the  relation  of  a  derelict  trustee.    But  the- purchaser  of 
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SECOND   PROOF   OF   LIABILITY. 

§  735.  Liability  on  written  contracts  of  agents. — The 

decisive  facts  governing  the  question  of  a  corporation's 
liability  for  the  acts  of  a  general  agent  in  the  per- 
formance of  diversified  duties  are  two  in  number  : — 
1.  Whether  the  act  was  done  within  the  limits  of  the 
powers  delegated  ;  2.  Whether  they  were  done  in  the 
exercise  of  such  powers.  The  first  of  these  we  have 
already  discussed.  The  second  may  be  considered  in 
determining  an  agent's  authority  to  bind  the  corpora- 
tion in  writing  as  well  as  the  sufficiency  and  validity 
of  any  given  instruments  executed  by  him,  being  so 
authorized.  For  where  the  object  of  the  employment 
only  is  pointed  out,  the  agent  may  employ  the  usually 
recognized  means  for  its  accomplishment,  including  the 
signing  of  obligations  and  negotiable  instruments,  when 
necessary  and  most  effective  for  the  accomplishment,  of 
the  end  in  view.  Third  parties  dealing  with  an  agent 
so  constituted  and  held  out,  bind  his  principal  not  only 
with  respect  to  his  acts  but  also  to  the  extent  of  the 
means  employed.1    And  though  an  instrument  designed 


specific  property  from  a  corporation,  a  steamboat,  for  instance,  is  not  bound  to. 
see  to  the  application  of  the  price  paid  by  the  agents  of  the  corporation  to  the 
payment  of  creditors  or  to  its  distribution  among  stockholders  in  the  absence  of 
fraud  or  notice  of  Hens  and  equities.   Leathers  v.  Janney,  41  La.  233;  6  So.  8S4; 
6  L.  R.  An.  661. 

1  Johnston  v.  Southwestern  R.  R.  B'k,  3  Strobh.  Eq.  263.  Though  a  charter 
provide  that  all  bonds,  bills,  notes  and  every  other  contract  and  engagement  on 
behalf  of  the  corporation  shall  be  signed  by  certain  officers,  this  does  not  ex- 
tend to  the  signing  of  ordinary  undertakings,  receipts,  vouchersand  acquittances 
such  as  the  law  implies  as  attaching  to  the  performance  of  his  d»lies  by  an 
agent.  The  cashier  of  a  bank  signed  simply  his  name  to  a  check  without  desig- 
nating any  principal.  The  bank  set  up  as  a  defence  to  its  liability  for  the 
amount  of  the  check  that  its  charter  required  that  all  "  bonds,  bills,  notes  and 
contracts  of  every  description  be  countersigned  by  the  president."  It  was  held 
that  the  appearance  of  the  corporate  name  on  the  face  of  the  check  might  be 
considered  as  evidence  that  it  was  not  an  individual  but  a  corporate  act,  and 
that  even  if  that  did  not  appear,  parol  evidence  was  admissible  to  prove  it- 
Mechanics'  B'k,  etc.,  v.  B'k  of  Columbia,  5  Wheat.  326. 
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by  an  agent  as  the  sealed  instrument  of  a  corporation, 
is  fatally  defective  as  such,  it  may  satisfy  the  require- 
ments of  the  statute  of  frauds  as  a  writing  and  bind  the 
corporation.1 

§  736.  When  name  of  principal  mnst  appear. — The  rule 
that  the  name  of  the  principal  must  be  signed  by  the 
agent  to  sealed  instruments  to  make  them  binding,  is 
a  rigid  doctrine  of  the  common  law,  and  though  still 
recognized  to  a  certain  extent,  is  restricted  within 
narrow  bounds  and  is  never  extended  to  simple  contracts 
incident  to  commercial  transactions,  which  are  usually 
consummated  with  more  attention  to  substance  than  to 
form.  And  if  it  can  be  collected  from  the  whole  of 
such  instruments,  that  it  was  the  intention  of  the  parties 
that  the  principal  and  not  merely  the  agent  shall  be 
bound,  the  court  will  adopt  that  construction,  however 
informally  such  intention  be  expressed.2 


1  Where  directors  of  a  railroad  corporation,  acting  under  a  resolution  of  the 
hoard  of  directors,  undertook  to  execute  mortgage  of  the  company's  property  to 
secure  a  debt  contracted  by  them  for  rails  used  in  the  construction  of  the  road, 
and  the  mortgage  deed  was  totally  defective  as  a  conveyance,  it  was  held  that 
it  operated  to  create  a  debt  against  the  corporation,  and  that  the  intention  of 
the  parties  being  to  create  a  lien  on  the  company's  property,  the  contract  was 
given  effect  as  an  equitable  mortgage.  Miller  et  al.  v.  R.  &  W.  R.  R.  Co.,  36 
Vt.  452. 

2  Saltmarsh  v.  Spaulding,  147  Mass.  224;  17  N.  E.  316;  Davis  v.  Gemmell,  70 
Md.  356;  New  Eng.  Marine  Ins.  Co.  v.  DeWolf,  8  Pick.  56;  Merchants'  B'k  of 
Macon  v.  Cent.  B'kof  Ga.,  1  Kelly  (Ga.)418;  Catlett  v.  Starr,  70 Tex.  485;  7  S. 
W.  844;  Evans  v.  Wells,  22  Wend.  188.  Where  a  note  is  made  to  one  as 
' '  Pres't,' '  and  he  negotiates  and  indorses  it  as  president  of  a  certain  corporation, 
he  cannot,  in  an  action  by  the  indorsee  against  him,  the  corporation,  and  the 
maker,  be  held  personally  liable.  B'k  of  the  University  v.  Hamilton,  78  Ga. 
312.  A  mortgage  by  a  corporation  by  its  attorney  in  fact,  is  sufficient,  if 
executed  in  the  name  of  the  corporation  under  the  attorney's  own  hand  and 
seal;  and  it  is  no  objection  that  the  seal  of  the  corporation  was  not  affixed 
thereto  when  it  appears  that  the  power  of  attorney  was  under  seal.  First  Nat. 
B'k  v.  Salem,  etc.,  Co.,  39  Fed.  Rep.  89.  But  in  another  case  the  general  manager 
of  a  company  had  taken  in  his  own  name  a  lease  of  a  building  to  be  used  by  the 
company.  It  was  understood  that  the  building  was  to  be  thus  occupied.  It 
nowhere  appeared  in  the  lease  that  it  was  made  for  the  benefit  of  the  company. 
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§  737.  Admissibility  of  parol  evidence. — Parol  evidence 
to  prove  the  intention  to  bind  the  principal  and  not  an 
agent,  is  admitted  or  rejected  according  to  the  general 
rules  of  evidence  as  applied  to  the  particular  case.1  Of 
course  where  the  contract  clearly  expresses  an  intention 
to  bind  the  agent  personally  and  no  principal  is  referred 
to,  the  admission  of  parol  evidence  showing  a  different 
intention  would  be  subject  to  the  objection  of  being 
offered  for  the  purpose  of  contradicting  or  varying  the 
terms  of  a  written  contract.2 


Held,  in  a  suit  in  equity,,  that  the  lessor  could  not  treat  the  company  as  its 
Jessee,  or  charge  it  on  the  covenants  pf  the  lease,  on  the  ground  that  it  was  a 
beneficial  lessee,  or  otherwise.  Haley  v.  Boston  Belting  Co.,  140  Mass.  732 
N.  E.  785. 

Where  one  executes  a  note,  and  affixes  the  word  "Pres."  to  his  signature,  he 
is  prima  facie  personally  liable  thereon,  the  word  "  Pres."  being  taken  as  sed- 
eriplio  personal  merely,  in  the  absence  of  evidence  to  the  contrary.  And  in  an 
.action  against  an  individual  on  such  note,  in  order  to  overcome  his  prima  facie 
personal  liability,  he  must  not  only  show  that  he  executed  the  notes  on  behalf  of 
the  corporation  of  which  he  is  president,  and  that  plaintiff  knew  this,  but  also 
that  the  debt  evidenced  by  them  was  one  that  the  corporation  had  authority  to 
■contract,  and  that  it  authorized  him  to  contract  it.  Brunswick-Balke-Collender 
Co.  v.  Boutell  (Minn.),  47  N.  W.  261.  It  was  held  in  one  case  that  a  money 
obligation  purporting  and  intended  to  be  the  obligation  of  a  corporation,  signed 
by  the  chief  officer  only,  but  with  the  knowledge  and  assent  of  the  other 
officers,  is  in  forma  properly  executed.  Louisville  &  N.  R.  Co.  v.  Literary 
Society  of  St.  Rose  (Ky.),  15  S.  W.  1065. 

1  Davis  v.  Gemmell,  70  Md.  356.  Upon  an  issue  as  to  whether  the  execution  of 
&  mortgage  by  the  president  and  secretary  of  a  corporation  was  authorized  by  its 
board  of  directors,  in  whom  the  control  and  management  of  its  affairs  was 
vested,  parol  evidence  is  admissible  to  prove  the  action  of  the  board,  when  the 
record  of  the  meeting  falls  to  state  it.  Allis  v.  Jones,  45  F.  148;  Skeen  v. 
Allis,  Id. 

Parol  evidence  is  not  admissible  to  charge  a  corporation  on  a  negotiable  note, 
signed  by  its  president  in  his  own  name,  with  nothing  on  the  face  of  the  note 
to  indicate  the  capacity  in  which  he  signed.  Sparks  v.  Despatch  Transfer  Co. 
(Mo.),  15  S.  W.  417. 

2  Abbey  v.  Chase,  6  Cush.  54.  When  the  action  was  against  the  president  of 
the  corporation  on  a  note  which  said:  "  We  promise  to  pay,"  etc.,  signed  "San 
Pedro  Mining  &  Milling  Company,  F.  Kraus,  President,"  the  court  below  had 
ruled  out  parol  evidence  offered  to  prove  that  the  intention  of  Kraus  was  to 
bind  himself  and  that  such  was  the  understanding  at  the  time;  but  the  supreme 
court  held  that  upon  the  authorities  the  construction  of  notes  drawn  and  signed 
in  that  way  was  well  settled  to  the  effect  that  it  bound  the  corporation  alone 
and  that  such  evidence  was  not  admissible.    Leibscher  v.  Kraus,  5  L.  R.  An. 

52 
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§  738.  Liability  of  banks  for  collections  through  corre- 
spondents.— Whether  the  correspondent  of  a  bank  to 
which  it  sends  commercial  paper  deposited  for  collection 
holds  the  relation  of  agent  to  the  owner,  or  the  bank  to 
which  it  is  delivered  in  the  first  instance  does.and  whether 
in  case  of  such  agent's  default,  the  loss  must  fall,  upon 
the  owner  or  the  bank,  is  a  question  upon  which  the 
authorities  are  in  great  conflict.  There  seems  to  be  a 
numerical  preponderance  of  authority  in  favor  of  the 
rule  that  the  liability  of  the  first  depositary  of  such 
paper  extends  only  to  the  exercise  of  ordinary  care  and 
prudence  in  the  selection  of  its  correspondent,  for  the 
collection  of  the  draft  with  proper  instructions  to  collect 
and  remit.1 


(Wis.)  496;  Castle  v.  Belfast  Foundry  Co.,  72  Me.  167;  Draper  v.  Mass.  Steam 
Heating  Co.,  5  Allen,  338;  Gillett  v.  New  Market  Sav.  B'k,  7  111.  App.  499; 
s.  c.  100  111.  254;  Scanlan  v.  Keith,  102  111.  634;  Palk  v.  Moebs,  127  U.  S.  597; 
Latham  v.  Houston  Flour  Mills,  68  Tex.  127;  3  S.  W.462;Dennison  v.  Austin, 
15  Wis.  334;  Houghton  v.  First  Nat.  B'k,  26  Wis.  663. '  Contra,  Hoffner  v. 
Brownell,  70  la.  591;  31  N.  W.  947;  Chase  v.  Pattburg,  12  Daly,  171.  In  Bean 
v.  Pioneer  Min.  Co.,  66  Cal.  451,  6  P.  86,  it  was  held  that  a  similar  note  bound 
the  company  alone,  but  that  parol  evidence  was  proper  to  explain  it.  When  the- 
operation  of  a  contract  is  clearly  settled  by  general  principle  of  law,  it  is  taken 
to  be  the  true  sense  of  the  contracting  parties.  Foster  v.  Clifford,  44  Wis.  569. 
A  signature  by  a  bank  officer  placed  under  the  word  "  witness  "  where  the  in- 
strument clearly  shows  it  is  the  act  of  the  corporation  and  not  of  the  officer 
signing  will  bind  the  corporation*  Dayerv.  Bathbone,  5  N.  T.  Snpp.  505;  52 
Hun,  615. 

2  Checks  and  drafts  sent  from  one  bank  to  another  were  indorsed  "for  col- 
lection," and  credited  "  subject  to  payment,"  according  to  the  dealings  between 
the  banks.  Part  of  them  were  paid  to  the  receiver  of  the  latter  bank  after 
its  failure,  and  the  balance  were  credited  to  it  by  the  payors.  It  was  held 
that  the  amount  paid  the  receiver  should  be  accounted  for  as  »  trust 
fund,  but  the  balance  as  a  general  debt.  First  Nat.  B'k  v.  Armstrong,  42  F. 
193.  A  person  directed  his  bank  to  pay  certain  debts,  which  would  mature 
during  his  absence,  and  gave  a  check  to  cover  the  amount.  The  bank  paid  one 
creditor  with  a  sight  draft  on  its  own  correspondent,  and  failed  before  the 
draft  was  paid.  A  receiver  was  appointed,  and  plaintiff,  holder  of  the  draft, 
filed  a  bill  to  have  the  receiver  declared  a  trustee  of  the  assets  for  its  benefit.  It 
was  held  that  a  trust  was  not  created  by  the  mere  revocable  direction  of  the 
debtor,  to  which  plaintiff  was  not  a  party.  Louisville  Bkg.  Co.  v.  Paine,  67 
Miss.  678;  7  So.  462;  Meachem  Ag.  Sec,  514  and  cases  cited. 
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The  reason  often  assigned  for  this  view  is,  that  it  is 
necessary  and  customary  and  in  the  usual  course  o£ 
business  for  banks  to  collect  through  correspondents  of 
which  necessity,  custom  and  course  of  business  the 
owners  and  holders  of  paper  have  full  notice  and  knowl- 
edge. But  there  are  many  usages  and  customary 
methods  which  enter  into  employments  of  banking  and 
other  corporations  without  relieving  the  latter  from 
liability  for  the  negligence  or  malfeasance  of  their 
agents,  and  this  would  seem  on  every  principle  of  reason 
and  justice  to  constitute  no  exception  to  the  general 
rule  that  no  usage  established  for  the  mere  convenience 
and  benefit  of  one  of  the  parties  to  a  contract  may  alter 
or  modify  his  liability,  or  relieve  him  from  duties  im- 
posed by  a  positive  rule  of  law,  unless  expressly  re- 
ferred to  and  made  a  part  of  such  contract.1  When  a 
bank  receives  a  draft  or  note  for  collection,  it  enters 
into  a  contract  by  implication  to  perform  such  duties 
as  are  necessary  for  the  effective  performance  of  such 
contract  and  for  the  protection  of  its  customer.  The 
real  agreement  is,  that  the  depositary  shall  make  the 
collection,  and  there  is  no  contract  whatever  nor  neces- 
sarily any  contemplation  that  the  services  of  another 
in  whose  selection  the  owner  of  the  paper  has  no  voice 
or  part  shall  be  procured  to  make  the  collection.  There 
is  no  good  reason  why  banking  companies  or  bankers 
should  be  excepted  from  the  operation  of  the  cardinal 
and  well-established  principle,  that  every  person  is 
liable  for  the  acts  of  such  agents  as  may  be  appointed 
or  designated  by  him  to  transact  such  business  as  he 
has  undertaken  to  perform  for  others.2 


J  Dickinson  v.  Gay,  83  Am.  Dec.  656n.,  664;  E.  Tenn.,  etc.,  Ry  Co.  v.  John- 
son, 75  Ala.  596;  East  Birmingham  L.  Co.  v.  Dennis,  85  Ala.  565;  26  Am.  & 
Eng.  Corp.  Cas.  35. 

a  Streissguth  v.  Nat.  Ger.  Am.  B'k,  43  Minn.  50;  7  Lawy.  Rep.  Ann.  363.   See 
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§  739.  Authority  presumed  from  use  of  seal  by  officer 

.authorized  to  affix  it — It  is  a  familiar  principle  that  cor- 
porations cannot  dispute  the  authenticity  of  instruments 
to  which  the  corporate  seal  has  been  affixed  by  an  officer 
who  has  custody  of  it,  and  whose  usual  duty  it  is  to 
attest  and  seal  written  documents,  evidencing  corpo- 
rate acts.  A  person  claiming  under  such  an  instrument 
would,  in  most  cases,  have  a  right  to  presume  authority 
for  its  execution  from  the  corporation.1 

§  740.  Proof  of  agent's  appointment. — In  the  absence  of 
evidence  showing  such  knowledge,  acquiescence  or  rec- 
ognition by  the  managing  officers  as  operates  to  estop 
the  corporation  from  denying  the  agent's  authority,  the 
agency  must  be  proved  otherwise  than  by  the  mere  acts 
of  the  agent.2 


also  Pittsburg  Exch.  Nat.  B'k  v.  N.  Y.  Third  Nat.  B'k,  112  IT.  S.  276;  Allen  t. 
Mer.  B'k,  22  Wend.  215;  Ayrault  v.  Pac.  B'k,  47  N.  T.  570;  Simpson  v.  Waldby, 
68  Mich.  439;  30  N.  W.  199;  Titus  v.  Mech.  Nat.  B'k,  35  N.  J.  L.  588;  Beeves 
v.  State  B'k,  8  Ohio  St.  465;  Tyson  v.  State  B'k,  6Blatchf.  225;  Am.  Expr.  Co. 
v.  Haine,  21  Ind.  4;  Mackensey  v.  Bamsays,  9  Clark  &  F.  818;  Van  Wart  v. 
Wooley,  3  Barn.  &  C.  439.  In  most  of  the  other  states  cases  may  be  found  in 
which  the  bank  receiving  the  paper  for  collection  was  held  not  liable  to  the 
owner.  Where  a  president  of  a  corporation  appears  as  the  active  agent  in  the 
execution  of  any  work,  parties  employed  by  him  have  a  right  to  assume  that  he 
is  acting  for  the  corporation,  and  that  his  acts  in  that  respect  are  its  acts,  and 
binding  upon  it.     Solomon  R.  Co.  v.  Jones,  30,  Kan.  601 ;  2  P.  657. 

1  Com.  Ex.  B'k  v.  Cumberland  Coal  Co.,  1  Bosw.  436;  §  195.  Where  a  mort- 
gage is  given  by  a  corporation  to  secure  a  bona  fide  debt,  and  in  a  proceeding  by 
an  unsecured  creditor  to  set  it  aside  its  execution  is  admitted,  and  its  validity 
asserted  by  the  company  and  all  the  stockholders  and  officers  thereof,  the  mere 
©mission  to  attach  the  corporate  seal  will  not  have  the  effect  to  invalidate  it. 
Allis  v.  Jones,  45  F.  148;  Skeen  v.  Allis,  Id. 

2  Talladega  Ins.  Co.  v.  Peacock,  67  Ala.  253.  In'  an  action  upon  the  time 
checks  of  a  corporation  signed  by  its  agent,  the  plaintiff  must  produce  some 
evidence  of  the  agent's  authority  unless  that  is  admitted  by  the  pleadings.  Bio 
Orande,  etc.,  Co.  v.  Coby,  7  Colo.  299;  3  B.  481.  Where  a  division  superintendent 
employs  a  physician  to  attend  upon  passengers  injured  in  a  derailment  of  the 
train,  and  the  company  denies  his  authority,  and  contests  its  liability  under  the 
employment,  it  is  error  for  the  Court  to  instruct  the  jury  that  the  division  super- 
intendent will  be  presumed  to  have  such  authority  until  the  contrary  appears. 
Union  Pac.  R.  Co.  v.  Beatty,  35  Kan.  265;  10  P.  845.     In  the  absence  of  proof 
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The  general  rules  of  evidence  governing  the  proof  of 
acts  of  corporate  bodies,  aggregate  or  select,  naturally 
suggest  themselves  in  this  connection,  so  that  but  little 
need  be  said  on  this  topic.  The  records  of  the  corpora- 
tion are,  of  course,  the  most  satisfactory  and  sometimes 
the  only -admissible  evidence  of  an  agent's  appointment.1 

But  if  the  corporation  has  permitted  a  party  to  act  as 
its  agent,  evidence  of  that  fact  is  admissible  as  original 
evidence  on  an  equal  footing  with  written  authority  or 
formal  appointment.2 

Acts  done  by  a  corporation,  which  presuppose  the  ex- 
istence of  other  acts  to  make  them  legally  operative, 
are  presumptive  proof  of  the  latter.3 

Corporate  assent  and  corporate  acts  not  reduced  to 
writing  may  be  inferred  from  other  facts  and  circum- 
stances, without  violation  of  any  known  rule  of  evidence.* 


that  the  keeping  or  conducting  of  a  hospital  appertains  in  any  manner  to  the 
corporate  purposes  of  the  defendant,  or  that  it  had  ever  engaged  in  any  such 
undertaking,  such  defendant  is  not  responsible  for  the  debts  of  an  individual 
who  occupies  its  building  and  represents  herself  to  be  the  "  matron  "  of  its  in- 
stitution. Woman's  Christian  Temperance  Union  v.  Taylor,  8  Colo.  75;  5  P. 
826. 

1  In  an  action  against  the  corporation  to  recover  money  expended  by  the 
plaintiff  while  in  the  employment  of  the  corporation,  he  having,  as  it  was  alleged, 
authority  by  a  vote  of  the  trustees  to  make  the  expenditure,  it  was  held  that  the 
entries  made  at  the  time  in  the  books  of  the  corporation  being  the  best  evidence 
they  should  be  produced;  that  an  officer  could  not  be  permitted  to  testify  what 
the  votes  were,  or  the  authority  conferred  by  them;  and  that  the  plaintiff 
should  first  have  notified  the  corporation  to  produce  the  books  and  if  not  pro- 
duced, he  might  then  give  parol  evidence  of  the  votes  of  the  trustees.  Haven 
v.  N.  H.  Asylum,  13  N.  H.%532.  See  O  wings  v.  Speed,  5  Wheat.  714.  The  cor- 
poration's records  are  the  only  admissible  evidence  to  establish  a  resulting  trust 
in  its  favor,  of  real  estate,  purchased  by  a  committee  of  the  corporation.  Meth. 
Epis.  Ch.  v.  Herrick,  25  Me.  354. 

2  Exchange  B'k  v.  Monteath,  17  Barb.  171;  Christian  Univ.  v.  Jordon,  29  Mo. 
250;  Williams  v.  Christian  Female  College,  Ibid.  250;  Hotchinv.  Kent,  3  Mich. 
526. 

3  Burgess  v.  Pue,  2  Gill.  254. 

4  Union  B'k  v.  Ridgley,  1  Han.  &  Gill.  426;  State  B'k  v.  Cornegys,  12  Ala. 
772. 
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§  741.  Subsequent  ratification. — That  a  subsequent  rat- 
ification of  an  unauthorized  act  is  equivalent  to  prior 
authorization  is  a  familiar  principle.  And  when  the 
principal  ratifies  with  knowledge  of  the  facts,  he  can- 
not escape  liability  on  account  of  his  ignorance  of  the 
legal  effect  of  his  ratification.1 

This  principle  is  as  applicable  to  corporations  as  to 
other  principals-,  and  ratification  maybe  presumed  from 
the  absence  of  dissent  as  in  other  cases.2  As  a  general 
rule,  there  is  no  power  of  ratification  by  a  corporation, 
when  the  act  done  was  absolutely  and  under  all  cir- 
cumstances ultra  vires,  for  it  possesses  no  original 
authority  to  do  an  act  of  that  character.3 


1  Kelley  v.  Newburyport,  etc.,  R.  E.  Co.,  141  Mass.  496,  6  N.  E.  745.  The 
president  borrowed,  of  his  bank,  money  which  he  loaned  to  a  failing  debtor  of 
the  bank  and  of  himself.  The  debtor  gave  a  mortgage,  and  delivered  the  mort- 
gaged property  to  the  president,  with  authority  to  sell,  and  apply  the  proceeds, 
etc.  The  president  promised  that  the  debtor's  debt  to  the  bank  should  thus  be 
paid.  Held,  that  directors  having  relied  on  the  president's  promise  that  the 
debt  would  be  paid  by  means  of  such  dealings,  and  having  made  no  other  at- 
tempt to  collect  it.  but  having  permitted  the  president  to  acquire  the  mortgage 
lien  on  property  which  otherwise  might  have  been  subjected  to  the  debt  to  the 
bank,  it  was  necessary  that  they  should  formally  authorize  or  ratify  his  proceed- 
ings. Apperson's  Ex's  v.  Exchange  Bank  (Ky.),  10  S.  W.  801.  Where  the 
terms  of  a  contract  are  known  to  the  president  of  the  corporation,  who  alone 
signed  it,  and  to  none  other  of  the  stockholders  and  directors  of  the  corpora- 
tion, though  there  are  several  others,  there  can  be  no  subsequent  ratification  of 
the  contract.    Bi-Spool  S.  M.  Co.  v.  Acme  Manuf'g  Co.   (Mass.),  26  N.  E.  991. 

2  Gordon  v.  Preston,  1  Watts,  386,  per  Godson,  C.  J. ;  S.  P.  Kelsey  v.  Nat. 
B'k,  69  Pa.  St.  426;  Shaver  v.  Hardin  (la.),  48  N.  W.  68;  Woman's  Christian, 
etc.,  Union  v.  Taylor,  8  Col.  75;  5  P.  826;  Fifth  Ward  Sav.  B'k  v.  First  Nat. 
B'k,  48  N.  J.  L.  513;  7  Atl.  Rep.  318. 

3  Marsh  v.  Fulton  Co.,  10  Wall.  676;  Cram's  App.,  .66  Pa.  St.  474;  First  Nat. 
B'k  v.  Fricke,  75  Mo.  178;  Scott  v.  Middleton,  etc.,  R.  R.  Co.,  86  N.  Y.  200.  See 
Planters' B'k  v.  Sharp,  4  Smed.  &  Marsh,  75;  Medomak  Bank  v.  Curtis,  24  Me. 
36;  U.  S.  Rolling  Stock  Co.  v.  Atlantic,  etc.,  R.  R.  Co.,  31  Ohio  St.  450;  Board 
of  Comtnrs.  of  Tippecanoe  Co.  v.  Lafayette,  etc.,  R.  R.  Co.,  50  Ind.  85;  Martin  v. 
Zellerbach,  38  Cal.  310;  Hazard  v.  Durant,  11  R.  I.  196;  First  Nat.  B'k  v.  Drake, 
29  Kan.  311;  Sherman  v.  Fitch,  98  Mass.  59;  Boston*  Prov.  R.  R.  Co.  v.  N.  Y. 
&  New  Eng.  R.  R.  Co.,  13  R.  I.  260;  Murray  v.  Nelson  Lumber  Co.,  9  North- 
eastern Rep.  634;  143  Mass.  250;  Kichland  v.  Menasha  Woodenware  Co.,  68 
Wis.  34;  31  N.  W.  Rep.  471. 
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To  that  class  belong  all  acts  prohibited  by  law.  A 
contract  prohibited  by  law  is  a  nullity  ah  initio  and  is  in- 
capable of  ratification.1  But  acts  contrary  to  the  pro- 
visions of  the  charter  as  respects  the  authority  of  the 
person  performing  them  may  fall  within  the  potential 
powers  of  the  corporation.  Under  these  circumstances, 
they  cannot  be  avoided  by  the  corporation,  after  the 
shareholders  have  acquiesced  and  third  parties  have 
acted  upon  them  without  knowledge  of  the  existence 
of  facts  rendering  the  act  ultra  vires.2 

§  742.  Liability  of  corporation  on  simple  contracts  of 
agents. — "  The  rules  and  principles  of  law  applicable 
to  the  relation  of  master  and  servant  apply  equally  to 
corporations  and  their  agents."3  The  intention  of  the 
parties  is  generally  important  in  determining  whether 
an  agent  contracting  with  a  third  party  binds  himself 
or  his  principal.  Although  he  contracts  without  dis- 
closing his  principal,  but  for  the  benefit  of  his  principal, 
if  credit  is  given  exclusively  to  his  principal  he  will  not 
be  held  personally  bound.  If  the  relation  of  principal 
and  agent  is  known  to  exist,  the  former  and  not  the 
latter  will  be  bound,  unless  the  credit  is  given  to  the 
agent  expressly  and  exclusively,  and  it  was  clearly  his 
intention  to  become  personally  bound.4 


1  Leavitt  v.  Yates,  4  Edw.  Ch.  134;  Sheldon  Hat  Blocking  Co.  v.  Eckmeyer 
Hat  Blocking  Co.,  90  N.  T.  607. 

2  Phosphate  of  Lime  Co.  v.  Green,  L.  E.  C  P.  43;  International  R.  R.  Co. 
-v.  Bremond,  53  Tex.  96;  Bedford  K.  R.  Co.  v.  Bowser,  48  Pa.  St.  29;  Memphis 
Branch  R.  R.  Co.  v.  Sullivan,  57  Ga.  240;  Martin  v.  Pensacola,  etc.,  R.  R.  Co., 
3  Fla.  370;  Empire  Transf.  Co.  v.  Blanchard,  31  Ohio  St.  650;  Hotel  Co.  v. 
Wade,  97  U.  S.  18;  Pneumatic  Gas  Co.  v.  Berry,  113  Id.  322;  Evans  v.  Small- 
comb,  L.  R.  3  H.  L.  249;  see  Twin  Lick  Oil  Co.  v.  Marbury,  91  U.  S.  587, 
infra. 

8  Denver,  etc.,  R.  Co.  v.  Conway,  8  Colo.  1 ;  5  P.  142. 
*  Haight  v.  Sawyer,  30  Barb.  218. 
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In  determining  whether  a  contract  made  by  an  agent 
embraces  the  obligation  of  the  principal,  we  may  look 
to  what  preceded  as  well  as  what  occurred  at  the  time, 
the  situation  of  the  parties  and  the  subject  matter  and 
all  the  surrounding  circumstances  with  a  view  of  as- 
certaining the  intention  of  the  parties  and  that  being 
established  will  generally  determine  the  main  question.1 

§  74&  Where  principal  will  not  be  bound. — In  discussing 


1  Lazarus  v.  Shearer,  2  Ala.  718.  The  action  in  this  case  was  against  the  de- 
fendant personally  on  a  draft  which  he  had  drawn  and  accepted  in  the  form  of 
"  Gilbert  Shearer,  President  of  the  Selma  and  Tennessee  Railroad  Company." 
After  the  plaintiff  and  payee  had  offered  the  draft  and  acceptance  in  evidence 
the  defendant  was  allowed  to  prove  that  it  was  drawn  by  him  for  an  indebt- 
edness of  the  corporation  to  himself,  and  that  he,  at  the  time  of  the  transaction, 
had  apprized  plaintiff  that  the  draft  was  drawn  and  accepted  by  him  in  his 
capacity  as  president  of  the  company,  and  not  in  his  private  capacity.  A 
verdict  having  been  rendered  for  the  defendant  it  was  held  that  the  action  of  the 
court  below  in  admitting  the  evidence  was  proper  and  its  judgment  on  the 
verdict  was  affirmed.  In  Kean  v.  Davis,  1  Zab.  683,  a  bill  of  exchange  had  been 
signed  "John  Kean,  President  Elizabethtown  &  Somerville  R.  R.  Co."  There 
being  nothing  on  the  face  of  the  instrument  by  which  it  could  be  determined 
whether  the  liability  assumed  was  corporate  or  individual  it  was  held  that 
parol  evidence  was  admissible  to  explain  the  latent  ambiguity.  See  also,  Bois- 
gerard  v.  New  York  Bkg.  Co.,  2  Sandf.  Ch.  23;  City  of  Memphis  v.  Memphis- 
Gas  Co.,  7  Heisk.  531;  Mott  v.  Hicks,  1  Cow.  513;  Passmore  v.  Mott,  2  Binney, 
201;  Hovey  v.  McGill,  2  Conn.  280;  Palmer  v.  Stevens,  1  Davis,  471;  Mc- 
Whorter  v.  Lewis,  4  Ala.  198;  Bank  of  TJticav.  Meagher,  18  Johns.  342;  Means 
v.  Swornistedt,  32  Ind.  87;  Nicholas  v.  Oliver,  36  N.  H.  218;  Mann  v.  Chandler, 
9  Mass.  335;  Mclntyre  v.  Preston,  5  Gill.  48;  Atlantic  Mut.  Fire  Ins.  Co.  v. 
Young,  38  N.  H.  451;  Jenkins  v.  Morris,  16  M.  &  W.  877;  Tripp  v.  Swasey, 
etc.,  Co.,  13  Pick.  291;  Elwell  v.  Dodge,  33  Barb.  336;  see  Scott  v.  Johnson,  5 
Bosw.  213;  Merchants'  B'k  v.  McColl,  6  lb.  473;  Brockway  v.  Allen,  17  Wend. 
40;  Olcott  v.  Tioga  R.  R.  Co.,  27  N.  Y.  546;  Thompson  v.  Tioga  R.  R.  Co.,  36 
Barb.  79;  B'k  of  Columbia  v.  Patterson,  7  Cranch.  299. 

Where  the  body  of  an  agreement  to  submit  matters  to  arbitration  contained 
the  name  of  the  corporation  and  the  title  of  its  controlling  officers,  but  was 
simply  signed  with  the  name  of  its  principal  officer,  without  descripto  personal 
the  corporation  was  held  liable.  Detroit  v.  Jackson,  1  Doug.  Mich.  106.  An 
agreement  to  pay  for  work  was  signed  "J.  M.  R.  T.  F.  R.  Bldg.  Comm.  rn 
behalf  of  the  trustees  of  the  New  Washington  Seminary,"  the  agreement  itself 
not  containing  any  mention  of  the  corporation  or  its  trustees.  It  was  held  that 
no  action  lay  against'  the  members  of  the  committee  for  the  reason  that  it  did 
not  contain  an  acknowledgment  of  individual  liability.  McHenry  v.  DuffieM,, 
7  Blackf.  41. 
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the  topic  treated  in  the  next  preceding  section ,  we  have 
assumed  authority  in  the  agent  from  the  corporation  to 
make  the  contracts,  in  cases  where  there  exists  such 
apparent  authority  as  to  estop  the  corporation  from 
denying  his  actual  authority. 

Where  there  is  neither  real  authority  nor  any  apparent 
authority  available  to  the  party  who  has  dealt  with 
the  agent  and  seeks  to  hold  the  corporation,  the  agent 
alone  is  liable,  regardless  of  the  intention  of  the  parties, 
and  no  matter  if  in  form  'the  contract  is  that  of  a  cor- 
poration.1 Subject  to  the  exceptions  considered  in  the 
preceding  sections  and  hereafter  to  be  treated  of  in  the 
chapter  devoted  to  the  doctrine  of  ultra  vires.2  Indi- 
vidual liability  results  from  contracts  made  and  liability 
assumed  as  such  by  officers  and  agents  of  corporations 
in  excess  of  its  chartered  powers  and  outside  the  objects 
and  purposes  for  which  it  was  formed. 

And  when  one  has  contracted  a  debt  as  the  agent  of 
a  corporation,  but  in  his  own  name,  in  order  to  escape 
individual  liability,  it  is  incumbent  on  him  to  show 
not  only  that  he  acted  only  as  an  agent,  but  that  he 
had  authority  and  acted  within  the  powers  of  the  cor- 
poration.3 

§  744.  Board  of  directors— Contracts  made  directly 
with. — A  contract  which  has  been  negotiated  with  a 
corporation  directly,  through  its  board  of  directors  or  a 
meeting  of  the  shareholders,  and  entries  of  its  terms 
made  in  its  books  will  not  be  held  binding  upon  it  if 


1  Fifth  Nat.  B'k  v.  Navassa  Phosphate  Co.,  6  N.  Y.  Supp.  1;  25  N.  Y.  St. 
Rep.  805;  Haynes  v.  Hammervill,  42  Me.  276;  Middlesex,  etc.,  B'k  v.  Hii'sh 
Bros.,  etc.,  Co.,  4  N.  Y.  Supp.  385;  24  N.  Y.  St.  R.  297;  Sheridan  Electric  Light 
Co.  v.  Chatham  Nat.  B'k,  5  N.  Y.  Supp.  529;  3S  Hun,  396;  52  Hun,  575. 

2  Infra,  §  758  et  seq. 

8  Harwood  v.  Haines,  9  Ala.  659;  Brockway  v.  Allen,  17  Wend.  40  and  cases 
cited.    See  also,  Tenn.  Riv.  Tr.  Co.  v.  Kavanaugh  (Ala.),  9  So.  395  (Aug.,  1891).. 
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completed  through  an  officer  of  the  corporation  without 
evidence  showing  an  authorization  to  such  agent  to 
complete  the  contract,  although  the  by-laws  invest  such 
officer  with  general  authority  to  make  such  contracts 
and  conveyances.  Any  papers  executed  by  such  officer 
to  carry  into  effect  such  contract  are  prima  facie  un- 
warranted, at  least  in  so  far  as  they  depart  from  the 
terms  agreed  upon  and  so  registered.1 

§  745.  Fraudulent  disposal  of  cancelled  and  unissued  cor- 
porate securities  and  obligations. — As  to  evidences  of  in- 
debtedness in  the  form  of  bonds,  coupons,  certificates 
of  shares  and  the  like,  falsely  and  fraudulently  put  in 
circulation  by  agents  of  corporations  or  purloined  and 
disposed  of  by  them  or  others  after  erasing  the  cancel- 
lation marks  or  other  evidence  of  their  redemption  and 
payment,  it  is  well  settled  that  the  corporation  cannot 
be  held  even  in  favor  of  an  innocent  purchaser  for  their 
face  value.  The  same  principle  governs  cases,  of  spuri- 
ous paper  of  municipal  corporations  disposed  of  with- 
out authority  and  fraudulently,  as  in  that  of  private 
^corporations,  no  liability  resulting  to  either  with  re- 
spect to  the  same.2     For  an  agent  to  invest  ordinary 


1  Bast  Rome  Town  Co.  v.  Brower,  80  Ga.  258;  7  S.  E.  273.  Where  the  pres- 
ident had  been  the  agent  of  the  company  in  making  sales  of  land  under  an 
implied  authority  only,  he  was  held  to  have  no  right  to  sell  in  consideration  of 
a  note  collectible  in  horses  since  such  transactions  constitute  a  barter  and  not  a 
sale;  also  that  in  such  case  it  was  immaterial  whether  grantees  had  actual  notice 
•of  the  president's  limited  power  or  not,  since  they  are  presumed  to  know  the 
^provisions  of  the  company's  charter  and  that  it  cannot  delegate  greater  powers 

'than  there  conferred.  Fitzhugh  v.  Franco-Texan  Land  Co.  (Tex.),  16  S.  W. 
1078  (Sept.,  1891).  See  Ceeder  v.  Lumber  Co.  (Mich.),  49  N.  W.  575  (Sept., 
1891).  There  can  be  no  presumption  that  a  director  has  authority,  even  with 
the  consent  of  his  co-directors,  to  pledge  the  credit  of  the  corporation  for  his 

individual  undertakings.    Lyndon  Mill  Co.  v.  Lyndon,  etc.,  Inst.  (Vt.),  22  A. 

.575  (Sept.,  1891). 

2  Where  the  treasurer  of  a  corporation  fraudulently  filled  out  a  blank  certifi- 
cate of  stock  which  had  been  signed  by  the  president  and  delivered  it  to  a  person 
who  advanced  money  to  him  upon  the  representation  that  he  had  transferred  to 
the  lender  certificates  of  stock  to  a  corresponding  amount,  it  was  held  that  th  e 
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corporate  obligations  and  documents  with  the  character 
and  incidents  of  commercial  paper,  so  as  to  render  them, 
in  the  hands  of  bona  fide  holders,  absolute  obligations  to 
pay,  is  an  abuse  of  their  true  character  and  purpose,  and 
places  the  corporation  under  no  more  obligation  with 
respect  to  them  than  in  the  case  of  counterfeit  coin  or 
money  of  the  government.1 

§  746.   A  different  rule  when  shares  actually  signed. — 

Where,  however,  certificates  of  shares  actually  signed 
and  issued  by  the  proper  officers  of  a  corporation  are 
assigned  to  a  bona  fide  purchaser,  the  latter  before  the 
surrender  of  old  certificates  in  lieu  of  which  they 
purport  to  be  issued  through  the  fraud  of  corporate 


company  was  not  liable  for  the  fraudulent  issue.  Moores  v.  Citizens'  Nat.(  B'k  of 
Piquod,  111  U.  S.  156;  5  Am.  &  Eng.  Cor.  Cas.  138.  In  Dist.  Columb.  v.  Con- 
nell,  130  IT.  S.  655,  negotiable  certificates  of  indebtedness  had  been  redeemed 
according  to  law  and  cancelled  by  stamping  in  ink  across  the  face  words  stating 
the  fact,  and  they  were  afterwards  stolen  by  a  clerk  who  had  no  duty  or  author- 
ity connected  with  the  care  of  such  certificates,  who  fraudulently  effaced  the 
marks  of  cancellation,  and  put  the  certificates  in  circulation.  It  was  held  that 
the  obligor  in  such  certificates,  the  District  of  Columbia,  incurred  no  liability  by 
reason  of  such  acts  of  the  agent,  even  in  favor  of  a  purchaser  in  good  faith  and 
for  value  before  maturity.  In  Burbridge  v.  Manners,  3  Comp.  193,  Lord  Ellen- 
bobough,  said: — "  It  is  the  duty  of  bankers  to  make  some  memorandum  on 
"bills  and  notes  which  have  been  paid."  Since  this  expression  is  clearly  indicative 
of  his  opinion,  that  the  making  of  such  memorandum  upon  the  securities  would 
be  sufficient  to  protect  the  bankers  from  being  afterwards  held  liable  to  any 
holders  thereof^  the  decisions  have  been  uniform  in  agreement  with  his  view. 
But  in  State  v.  Wells,  15  Cal.  336,  treasury  warrants  of  the  State  of  California 
had  been  once  lawfully  issued,  presented  and  paid,  but  never  cancelled  in  any 
way  before  they  were  stolen  and  again  put  in  circulation.  The  suit  was  not 
upon  the  warrants,  but  was  brought  by  the  state  against  bona  fide  holders  who 
liad  presented  them  a  second  time,  and  to  recover  back  the  value  of  the  bonds 
which  the  state  had  delivered  to  them  in  good  faith;  and  it  was  held  that  the 
state  was  not  entitled  to  recover.  So  in  Cooke  v.  U.  S.,  61  U.  S.  389,  plaintiff 
who  was  a  bona  fide  holder  of  interest-bearing  treasury  notes  which  had  been 
stolen  from  treasury  after  being  completed,  ready  for  circulation,  was  allowed  to 
recover.  See  also,  Copper  v.  Jersey  City  (N.  J.),  2  Am.  &  Eng.  Corp.  Cas.  260; 
Baxendale  v.  Bennett,  3  Q.  B.  525,  532. 

1  Mayor  v.  Ray,  19  Wall.  468,  477;  Hill  v.  C.  F.  Jewett  Pub.  Co.  (Mass.),  28 
N.  E.  142;  Powers  v.  Same  (Mass.),  28  N.  E.  142,  (Aug.,  1891.)  Wall  v.  Monroe 
County,  103  U.  S.  74,  78;  Claiborne  County  v.  Brooks,  111  U.  S.  400,  408. 
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agents,  the  principle  applies  that  where  one  of  two 
innocent  persons  must  suffer  from  the  fraud  of  a  third, 
the  loss  must  be  borne  by  him  whose  negligence  en- 
abled the  third  person  to  commit  the  fraud. 

The  purchaser,  in  such  case,  owes  no  duty  to  the 
corporation  to  see  that  the  seller  surrenders  any  old 
certificates  and  transfers  them  on  the  books  of  the  cor- 
poration ;  and  although  the  corporation  cannot  be  com- 
pelled to  issue  valid  shares  in  place  of  those  fraudu- 
lently issued  for  the  reason  that  this  would  cause  an 
over-issue  of  its  capital  stock,  yet  the  corporation  may 
be  held  liable  to  him  in  damages  for  the  fraud.1 

But  it  is  otherwise  where  the  stock  is  purchased  or 
taken  in  pledge  by  accepting  a  certificate  newly  issued 
in  a  dealing  on  the  private  account  of  an  officer  who 
alone  or  with  others  has  exclusive  power  to  issue  the 
certificates.  In  that  case,  the  purchaser  or  pledgee  is 
required  to  investigate  the  title  to  the  stock,  and  cannot 
be  protected  as  an  innocent  holder  if  the  stock  was 
fraudulently  issued.2 

§  747.  When  act  of  agent  beyond  powers  of  corporation 
binds  the  latter — The  rule  that  an  agent  of  a  corpo- 
ration cannot  bind  it  in  matters  wherein  he  exceeds  the 
corporate  powers,  is  subject  to  important  exceptions 
founded  upon  a  sense  of  justice  which  modifies  all  law. 
"Without  reflection  there  is  a  glaring  inconsistency  in 
holding  that  an  agent  may,  in  any  case,  bind  a  corpo- 


i  Allen  v.  S.  Boston  R.  Co.,  150  Mass.  200;  5  L.  R.  An.  716;  22  N.  E.  917. 
See  N.  Y.  &  N.  H.  R.  Co.  v.  Schuyler,  34  N.  Y.  30,  64.  Titus  v.  Ot.  West. 
Tump.  Co.,  61  N.  Y.  237;  Moores  v.  Cit.  Nat.  B'k,  111  U.  S.  156;  West.  Un. 
Tel.  Co.  v.  Davenport,  97  U.  S.  369,  371;  Boston  &  A.  R.  Co.  v.  Richardson, 
135  Mass.  473;  Machinists'  Nat.  B'k  v.  Field,  126  Mass.  345;  Holbrook  v.  N.  J. 
Zinc.  Co.,  57  N.  Y.  616;  Shaw  v.  Port  Phillip,  etc.,  G.  M.  Co.,  L.  R.  13  Q.  B. 
D.  103. 

2  Farraington  v.  South  Boston  R.  Co.  (Mass.),  5  L.  R.  An.  816;  Moores  v. 
Cit.  Nat.  B'k,  111  U.  S.  156. 
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ration  by  entering  into  a  contract  in  its  name  which  the 
corporation  itself  has  not  power  to  make  under  its 
charter.  But  it  should  be  borne  in  mind  that  such 
cases  present  a  conflict  between  the  principles  of  the 
general  law  of  agency  which  are  not  impaired  where 
justice  requires  their  application  and  the  prohibition 
against  unauthorized  corporate  action.  The  former 
being  founded  upon  elementary  justice,  the  practical 
science  of  jurisprudence  is  not  promoted  by  substituting 
in  their  stead  a  purely  arbitrary  rule. 

Nevertheless,  there  is  'considerable  divergence,  not 
to  say  conflict,  between  the  decisions  wherein  it  has 
been  sought  to  establish  fixed  rules  on  this  important 
subject.1 

§  748.  Reason  of  the  rule  of  liability The  true  reason 

upon  which  cases  of  this  kind  rests  is,  that  the  knowl- 
edge upon  which  the  authority  of  the  agent  depends 
is  peculiarly  within  his  own  knowledge  and  is  not  open 
to  the  party  with  whom  he  contracts.  If  the  corpo- 
ration or  its  managing  agents  with  full  knowledge  that 
the  charter  provisions  have  been  disregarded  or  vio- 
lated acquiesce  in  the  act  or  contract  of  the  agent,  it 
becomes  as  to  a  third  party  who  has  altered  his  con- 
dition or  parted  with  his  property  as  if  trie  act  had 
been  done  strictly  in  pursuance  of  the  objects  and  pur- 
poses of  the  corporate  enterprise.2 

The  distinction  lies  between  acts  done  ultra  vires  as 
to  the  charter,  and  those  within  the  scope  of  the  fran- 


1  Infra,  §  765. 

2  In  Moss  v.  Rossio  Min.  Co.,  5  Hill,  137,  Cowen,  J.,  said:  "  I  am  not  aware 
that  a  corporation  more  than  another  can  purchase  and  convert  an  article  to  its 
own  use  and  then  object  that  it  acted  beyond  the  statute  power.  It  is  itself  a 
sort  of  agent  and  must  be  the  judge  as  between  itself  and  the  vendor  whether 
the  article  be  wanted  or  not.    The  vendor  cannot  pronounce  on  the  question." 
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chise  granted  and  yet  beyond  .the  authority  conferred 
upon  the  particular  officer  performing  them. 

If  the  officers  of  a  banking  corporation,  for  instance, 
should  employ  a  contractor  to  build  a  railroad  which 
would  be  beyond  the  legitimate  scope  and  province  of 
the  franchise  granted,  such  a  contract  would  be  ab- 
solutely void;  and  no  amount  or  degree  of  acquiescence 
by  the  stockholders  could  legalize  it  or  make  it  binding 
on  the  corporation. .  If,  by  consent,  the  stockholders, 
could  give  validity  to  contracts  based  upon  such  acts,, 
they  could  in  effect  grasp' new  franchises  from  the 
public  at  their  pleasure. 

§  749.  Evidence  of  ratification. — Acts  of  officers  and 
agents  in  excess  of  their  authority  may,  however,  be 
within  the  franchises  granted  in  the  charter,  and  there- 
fore subject  to  ratification  by  the  shareholders  or  man- 
aging board.1  What  amounts  to  a  ratification  of  an 
unauthorized  act  is  a  question-  of  evidence.  Express 
assent  by  the  shareholders  or  directors  is  not  necessary. 
Conduct  on  their  part  from  which  assent  may  reason- 
ably be  inferred  is  sufficient  to  work  an  equitable  estop- 
pel. If,  having  the  opportunity,  they  neglect  to  promptly 
condemn  the  unauthorized  act,  or  to  seek  judicial 
redress,  ifr  that  is  necessary,  after  knowledge  of  the 
facts,  this  will  be  deemed  an  acquiescence  in  it.2 


1  Hazelhurst  v.  The  Savannah,  etc.,  R.  R.  Co.,  43  Ga.  53,  54;  4  Johns.  Chan. 
570;  Pierce  on  Ry.  Law,  401. 

2  Ratification  was  held  to  be  sufficiently  shown  to  support  verdicts  in  the  fol- 
lowing instances ;  a  contract  executed  and  sealed  in  the  name  of  the  corporation 
by  its  president  and  secretary,  though  without  the  express  assent  of  the  direc- 
tors, when  it  has  received  the  benefits  under  the  contract  and  conducted  its  busi- 
ness in  such  a  manner  that  the  directors  must  have  known  of  it;  Jourdan  v.  L. 
I.  R.  Co.,  115  N.  T.  380,  where  on  an  appeal  iu  an  action  to  which  the  corpo- 
ration was  a  party,  the  president  of  the  company  executed  for  it  an  appeal  bond 
without  attaching  the  corporate  seal,  and  the  corporation  acquiescing  in  such 
execution  during  the  pendency  of  the  appeal  and  until  suit  on  the  bond;  Camp- 
bell v.  Pope,  96  Mo.  468,  where  the  president  of  a  railway  company  executed 
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If  innocent  third  persons  have  been  led  to  alter  their 
conditions  or  put  in  positions  from  which  they  cannot 


for  it  an  instrument  referring  to  a  conveyance  of  a  right  of  way  the  benefits  of 
which  the  company  accepted  and  enjoyed;  Mobile  &  M.  E.  Ry.  Co.  v.  Gel- 
mer,  85  Ala.  422,  where  the  president  of  a  company  was  permitted  for  several 
years  to  act  and  represent  himself  as  the  general  manager  and  director  of  its 
business,  also  holding  that  under  the  circumstances,  the  company  could  not  set 
up  its  by-laws  as  countervailing  the  president's  authority;  Marine  B'k  v.  But- 
ler Colliery  Co.,  52  Hun,  612;  5  N.  Y.  Supp..  291,  where  the  corporation  bor- 
rowed money  which  is  applied  to  the  improvement  of  its  property  and  the  stock- 
holders, knowing  of  such  improvement,  and  the  loan  to  effect  it,  allowed  the  credi  - 
tors  to  advance  the  money  and  the  money  to  be  used  without  any  indication 
of  dissent  on  their  part;  Manhattan  Hardw.  Co.  v.  Phalan,  128  Pa.  St.  110;  18 
Atl.  Rep.  428;  Samev.  Roland  Id.  119,  where  by  resolution  of  a  board  of  directors, 
referred  to  mortgages  previously  executed  by  its  president  and  secretary  as  be- 
ing prior  to  another  mortgage,  which  the  resolution  authorizes  to  be  executed ; 
Shaver  v.  Hardin  (la.),  48  N.  W.  68,  where  a  sale  was  made  by  an  insolvent 
corporation  to  one  of  its  directors  of  its  property  to  satisfy  its  debt  and  the  com- 
pany received  and  cancelled  the  notes  in  payment  in  which  it  was  made;  Beach 
v.  Miller,  123  111.  151 ;  22  N.  E.  Rep.  464.  For  ratification  by  stockholders  gen- 
erally, see  People  v.  N.  Riv.  Sugar  Refin.  Co.,  121 N.  Y.  691.  Tuscaloosa  Cotton- 
Seed  Oil  Co.  v.  Perry,  85  Ala.  158;  Met.  T.  &  T.  Co.  v.  Telep.  Co.,  44  N.  J.  Eq. 
568;  Second  Nat.  Bank  v.  Mfg.  Co.,  56  N.  Y.  Sup.  Ct.  216;  Duke  v.  Markham, 
105  N.  C.  131;  Getty  v.  Milling  Co.,  40  Kans.  281;  Hull  v.  Glover,  126  111.  122. 
By  corporation  see  Bohm  v.  Brewery  Co.,  30  N.  Y.  St.  Rep.  424;  9  N.  Y.  S.  514; 
Ives  v.  Smith,  55  Hun,  606;  8  N.  Y.  S.  46;  Williams  v.  Uncampahgre  Canal 
Co.,  13  Col.  469;  Martin  v.  Victor  M.  &  M.  Co.,  19  Nev.  180;  Taylor  v.  Albe- 
marle S.  Nav.  Co.,  105  N.  C.  484;  Morrell  v.  L.  I.  R.  Co.,  1  N.  T.  S.  65;  Fitch 
v.  Lewiston  S.  M.  Co.,  80  Me.  34;  12  A.  732;  Met.  T.  &  T.  Co.  v.  Dom.  T.  & 
T.  Co.,  44  N.  J.  Eq.  568;  14  A.  907;  Hoosac  M.  &  M.  Co.  v.  Donat,  10  Col.  529; 
16  P.  157;  Ala.  G.  S.  R.  Co.  v.  S.  &  N.  A.  R.  Co.,  84  Ala.  570;  3  So.  286;. 
Eirkland  v.  Menasha  W.  W.  Co.,  68  Wis.  34;  31  N.  W.  471;  Battelle  v.  N.  W. 
C.  &  C.  P.  Co.,  37  Minn.  89;  33  N.  W.  327,  ratification  of  contract  made  by  pro- 
moters previous  to  incorporation;  Puxton  Caule  Co.  v.  First  Nat.  B'k,  21  Neb. 
621;  33  N.  W.  271;  Hubbard  v.  Camperdown  Mills,  26  S.  C.  581;  2  S.  E.  576; 
Ind.  Ro.  M.  Co.  v.  St.  L.  Ft.  S.  &  W.  R.  Co.,  120  U.  S.  256;  7  S.  Ct.  542.  A 
party  relying  upon  a  ratification  by  directors  must  show  that  they  or  a  majority 
of  them  actually  knew  of  the  contract  and  its  terms.  Murray  v.  N.  Lumber  Co., 
143  Mass.  250;  9  N.  E.  634. 

Certain  promissory  notes  were  issued  by  the  treasurer  of  a  corporation,  with 
the  seal  of  the  corporation  added,  in  settlement  of  a  contract  for  building  a  rail- 
road. It  appeared  that  two  of  the  directors  of  the  company  examined  the  notes 
after  they  were  issued,  and  one  of  them  pronounced  them  genuine,  and  a  part 
of  certain  notes  issued  by  vote  of  the  stockholders,  and  that  he,  as  treasurer  of 
the  company,  paid  interest  upon  them.  The  other  director  also  pronounced  the 
notes  genuine.  In  the  reports  of  the  treasurer  to  the  stockholders  for  five  years, 
all  of  which  were  accepted  by  the  stockholders,  obligations  of  the  company 
were  sometimes  spoken  of  as  notes,  and  sometimes  as  bonds.    Held,  that  it  being  a 
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be  taken  without  loss,  by  holding  the  act  invalid,  the 
stockholders  will  be  held  estopped  from  invalidating 
the  act  or  setting  up  its  invalidity  as  a  defence  to  an 
action  upon  it.1 

§  750.  Distinction  between  executory  and  executed  con- 
tracts.— There  is  a  well  settled  distinction  with  regard 
to  a  corporation's  attitude  to  a  contract,  the  benefits  of 
which  it  has  enjoyed,  and  one  to  be  performed  on  the 
part  of  one  or  both  contracting  parties  in  the  future. 
The  latter  are  usually  called  executory  contracts.  In 
the  former  case,  the  assent  of  the  corporation  thereto 
will  be  presumed  ; 2  for  when  a  person  has  received  and 


matter  of  excess  or  misuse  of  authority  in  adding  seals  to  notes  when  the  au- 
thority was  express  to  the  extent  of  giving  notes,  slight  evidence  of  the  ratifi- 
cation of  which  excess  in  respect  to  the  seals  was  sufficient,  and  that  there  was 
sufficient  evidence  of  a  ratification  by  the  directors  of  the  use  of  seals.  Parish 
of  St.  James  v.  Newburyport  &  A.  H.  K.  Co.,  141  Mass.  500;  6  N.  E.  749. 
Bringing  suit  on  contract  held  not  to  constitute  ratification.  Goodyear,  etc., 
Co.  v.  Caduc,  144  Mass.  85;  10  N.  E.  483. 

But  where  four  persons  who  were  common  directors  in  two  different  railroad 
corporations  became  the  assignees  in  a  construction  contract  made  by  one  of  the 
companies  by  which  they  became  entitled  to  receive  its  stocks  and  bonds,  and 
by  which  they  made  a  large  profit,  and  afterwards  acting  for  the  two  companies 
executed  a  lease  of  the  road  and  franchises,  it  was  held  that  the  fact  that  lessee 
company  had  retained  possession  of  and  continued  to  operate  the  road  under 
the  lease  did  not  amount  to  a  ratification  nor  prevent  it  from  making  the  de- 
fence of  invalidity  in  a  suit  by  a  stockholder  of  the  lessor  company  to  compel 
payment  of  the  rent.  Barr  v.  N.  Y.  L.  E.  &  W.  R.  Co.,  52  Hun,  555.  And 
where  a  president  of  a  bank  had,  without  authority,  indorsed  notes  in  numerous 
instances,  it  was  held  that  the  bank  was  not  bound  by  his  indorsement  in  the 
name  of  the  bank  in  the  absence  of  evidence  of  knowledge  of  his  previous  in- 
dorsements by  the  board  of  directors.  Fifth  Nat.  B'k  v.  Navassa  Phosphate 
Co.,  25  N.  T.  S.  Eep.  805;  6  N.  Y.  Supp.  1. 

i  Weinman  v.  Wilkinsburg  &  E.  L.  Pass.  Ry.  Co.,  118  Pa.  192;  12  A.  288; 
Leavitt  v.  Yates,  4  Edw.  Ch.  134;  Sheldon  Hat  Blocking  Co.  v.  Eickmeyer  Nat. 
Blocking  Machine  Co.,  90  N.  Y.  607. 

2  Merchants'  B'k  of  Macon  v.  Cent.  B'k  of  Ga.,  1  Kelly  (Ga.),41S;  Owen  v. 
Purdy,  12  Ohio  St.  73;  Bangor,  etc.,  R.  R.  Co.  v.  Smith,  47  Me.  34;  Medonark 
B'k  v.  Curtis,  24  Id.  36;  Talladega  Ins.  Co.  v.  Landers,  43  Ala.  115;  Taylor  v. 
Agr.,  etc.,  Assoc,  68  Id.  229;  Scott  v.  Middleton,  etc.,  R.  R.  Co.,  36  N.  Y.  200; 
Grape  Sugar,  etc.,  Mfg.  Co.  v.  Small,  40  Md.  395;  Pneumatic  Gas  Co.  v.  Berry, 
113  U.  S.  322;  see  Gilman,  etc.,  R.  R.  Co.  v.  Kelly,  77  111.  426. 
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appropriated  the  fruits  of  a  transaction  done  in  his 
name  and  under  apparent  authority  from  him,  he  thereby 
furnishes  the  highest  possible  evidence  of  his  approval. 
In  such  a  case,  no  even  plausible  reason  can  be  sug- 
gested why  a  corporation  as  well  as  a  private  principal 
should  not  be  bound  by  the  dealings  of  its  agent,  the 
benefits  of  which  it  has  received  and  appropriated.1 

This  rule  must  be  received  with  certain  qualifications. 
It  is  not  applicable  to  a  case  where  the  transaction  was 
clearly  beyond  the  scope  of  the  franchises  granted  or 
illegal.2 

But  in  all  cases  where  it  is  practicable  the  corpora- 
tion may  restore  benefits  derived  and  disaffirm  the 
transaction.  It  must,  in  order  to  avoid  the  contract, 
be  able  to  place  the  parties  in  the  condition  they  were 
before  the  act  was  done  or  the  contract  made.3 

§  751.  Ground  of  principal's  liability  on  partly  executed 
contracts. — The  underlying  principle  of  the  principal's 
liability  founded  on  a  receipt  of  the  benefits  from  an 
unauthorized  contract,  is  that  a  contract  is  an  entire 
thing  which  cannot  be  adopted  in  part  and  rejected  in 
part.  An  acceptance  of  its  benefits  imposes  a  corre- 
sponding obligation  to  assume  its  burthens. 


1  Curtis  v.  Leavitt,  15  N.  Y.  9.  In  Kansas  L.  Co.  v.  Cent.  Bank,  34  Kan. 
635;  9  P.  751,  it  appeared  that  the  general  manager  of  a  corporation  having  au- 
thority, among  other  things,  to  collect  money  on  checks  for  his  corporation, 
presented  to  a  bank  for  payment  a  check  for  $300,  drawn  in  favor  of  the  corpo- 
ration and  on  the  bank,  and  the  officers  of  the  bank,  through  a  mistake  paid  to 
such  general  manager  $800  instead  of  $300.  The  general  manager  and  the  cor- 
poration afterwards  refused  to  return  to  the  bank  the  $500  paid  in  excess  over 
the  amount  of  the  check,  and  the  bank  sued  the  corporation  therefor.  It  was 
held  that  the  bank  may  recover;  that  the  general  manager  in  receiving  the  $800 
was  acting  in  the  course  of  his  employment,  that  the  money  paid  to  him  was 
paid  to  the  corporation;  and  that  the  corporation  is  liable  for  the  $500  in  excess 
of  the  amount  of  the  check,  whether  the  general  manager  ever  accounted  to  the 
corporation  therefor  or  not. 

2  Miller  v.  Rutland,  etc.,  R.  R.  Co.,  36  Vt.  452. 
8  Rider  v.  Union  India  Rubber  Co.,  5  Bosw.  85. 
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But  in  order  to  render  a  ratification  binding  upon  a 
principal,  he  must  be  aware  at  the  time  of  all  the  ma- 
terial facts  and  circumstances  affecting  the  value  of  the 
contract  and  the  obligations  imposed  by  its  terms.1 
Ratification  can  only  be  presumed  when  the  party 
sought  to  be  bound  by  it  is  shown  to  have  been  in  a 
position  where  he  must  have  known  or  was  negligent  if 
he  did  not  learn  the  true  nature  of  the  acts  of  his  agent.2 

A  corporation  will  be  deemed  to  have  ratified  the 
acts  of  an  agent  when,  though  without  actual  authority,, 
through  inattention  or  otherwise,  it  permits  him  to 
pursue  a  particular  line  of  conduct  for  a  considerable 
period  without  objection.3 

What  kind  or  period  of  acquiescence  amounts  to  rati- 
fication and  what  acts  constitute  constructive  author- 
ization or  subsequent  adoption  are  in  most  cases  con- 
clusions of  fact  proper  for  a  jury,  and  are  to  be  deter- 
mined by  the  circumstances  of  each  particular  case. 

An  important  rule  which  may  be  mentioned  in  this 
connection  is  that  requiring  authority  for  or  ratification 
of  contracts  required  by  law  to  be  in  writing  to  be 
proven  by  evidence  of  a  similar  character.4 

§  752.  Protection  from  wrongs  of  promoters.— But  the 

interest  of  subsequent  shareholders  in  a  corporation 
will  be  protected  from  wrongs  and  unauthorized  acts 
done  and  liabilities  incurred  by  the  agents  before  its 
organization   in  its   name,  by  those  who  afterwards 


i  Oilman,  etc.,  R.  R.  Co.  v.  KeHy,  77  111.  426. 

2  Hat  chin  v.  Kent,  8  Mich.  526;  Eastern  Counties  v.  Broom,  15  Jun.  297;  2 
Eng.  L.  &  Eq.  406;  see  Ree  v.  Birkenhead,  21  L.  J.  ST.  S.  Exch.  9;  7  Eng.  L. 
&  Eq.  546. 

8  Exchange  B'k  v.  Monteith,  17  Barb.  171;  Beers  v.  Phoenix  Glass  Co.,  14 
Barb.  358;  Caldwell  v.  Nat.  Mohawk  Val.  B'k,  64 Id.  333;  City  Bankv.  Perkins,. 
4  Bosw.  420. 

*  Despatch  Line  of  Packets  v.  Bellamy  Mfg.  Co.,  12  N.  H.  205. 
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became  its  promoters  and  shareholders.1  But  the  cor- 
poration after  being  formed  may  bind  itself  by  ratifica- 
tion of  such  contracts  in  the  same  manner  and  with 
like  effect  as  in  the  case  of  others.2 

§  753.  Notice  to  ageiit — The  rule  that  notice  to  an 
agent  whose  duty  it  is,  as  such,  to  act  upon  it  or  to 
convey  it  to  his  principal,  is  legal  notice  to  the  principal, 
applies  to  corporations.3 

When,  however,  an  officer  of  the  corporation  has 
assumed  an  attitude  in  which  his  interest  is  adverse  to 


1  In  Morrison  v.  Gold  Mountain,  etc.,  Co.,  52  Cal.  306,  it  was  held  that  an 
agreement  among  parties  owning  a  mine  and  who  expected  to  incorporate,  but 
had  not  done  so,  that  one  of  them  was  entitled  to  two  thousand,  five  hundred 
shares  of  the  stock  of  the  company,  was  not  the  agreement  of  the  corporation. 
See  also,  Hawkins  v.  Mansfield  Gold  Min,  Co.,  52  Cal.  513;  Munson  v.  Syra- 
cuse, etc.,  R.  Co.,  29  Hun,  76. 

2  Battelle  v.  N.  W.  C,  etc.,  P.  Co.,  37  Minn.  89;  33  N.  W.  327;  Paxton 
Cattle  Co.  v.  First  Nat.  B'k,  21  Neb.  021;  33  N.  W.  271. 

3  Nat.  Security  B'k  v.  Cushman,  131  Mass.  490;  Pulton  B'k  v.  N.  Y.  <fc 
Sharon  Canal  Co.,  4  Paige  Ch.  127;  Waynesville  Nat.  B'k  v.  Iroses,  8  Fed.  Rep. 

1.  When  the  vendee's  agent  in  the  purchase  of  real  estate  in  the  purchase  of  a 
tract  of  land  has  actual  notice  of  a  mortgage  upon  the  premises  at  the  time  of 
the  purchase,  the  vendee  will  be  presumed  to  have  taken  the  property  subject  to 
the  mortgage.  May  v.  Borel,  12  Cal.  91;  Hunter  v.  Watson,  Id.  363;  Malioney 
v.  Middleton,  41  Id.  42;  Connolly  v.  Peck,  6  Id.  348.-  But  where  the  president 
of  a  corporation  acquired  notice  of  an  unrecorded  mortgage  in  an  action  between 
the  corporation  and  the  mortgagee,  concerning  the  title  to  the  property,  an  in- 
struction that  the  knowledge  of  the  president  was  imputable  to  the  corporation 
was  held  erroneous.  The  question  should  have  been  submitted  to  the  jury 
whether  there  was  identity  of  interest  between  the  president  and  corporation. 
International,  etc.,  Co.  v.  McMorran,  73  Mich.  467;  41  N.  W.  Rep.  50.  Notice 
to  attorney  of  transfer  of  debt  before  garnishment  held  notice  to  his  client. 
Bierce  v.  Red  Bluff  Hotel  Co.,  31  Cal.  160.  "Notice  to  one  who  is  in  the  posses- 
sion of  goods  as  the  agent  of  a  carrier  in  the  regular  course  of  his  agency  is 
notice  to  the  carrier.  Jones  v.  Earl,  37  Id.  630.  Notice  to  attorney  acting  as 
agent  by  tenant  that  a  third  party  has  an  unrecorded  interest  in  the  land  held 
binding  upon  his  principal.    Bauer  v.  Pierson,  46  Id.  293. 

Where  the  president  of  a  corporation  visited  its  estate  while  improvements 
were  in  progress  under  contract  with  a  lessee  and  being  informed  of  the  same 
made  no  objection,  it  was  held  to  be  prima  facie  sufficient  to  charge  the  corpo- 
ration with  knowledge  of  the  fact  that  the  work  was  being  done  and  the  corpor 
ration  giving  no  notice  that  it  would  not  be  responsible  its  estate  in  the  premises 
was  allowed  to  be  sold  for  the  lien  as  well  as  that  of  the  lessee.  Phelps  v. 
M.  C.  G.  M.  Co.,  49  Cal.  336;  see  also,  Donald  v.  Beals,  57  Id.  399. 
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it,  the  corporation  is  not  chargeable  with  notice  to  him 
during  a  transaction  consummated  between  them.1 

The  general  rule  is,  that  notice  to  an  agent  while 
acting  for  his  principal,  of  facts  affecting  the  character 
of  the  transaction  is  constructive  notice  to  the  prin- 
cipal.2   Knowledge  so  acquired  or  coming  within  their 


1  Barnes  v.  Trenton  Gas-Light  Co.,  27  N.  J.  Eq.  33:  Peckham  v.  Herdren, 
76  Ind.  47;  see  Seneca  County  B'k  v.  Neass,  5  Denio,  329;  AtlanticState  B'k  v. 
Savery,  82  N.  Y.  291;  Farmers',  etc.,  B'k  v.  Payne,  25  Conn.  444;  Wickersham 
v.  Chicago  Zinc  Co.,  18  Kans.  481;  Mihills  Mfg.  Co.  v.  Camp,  49  Wis.  130. 
Where  it  appeared  that  a  conspiracy  had  been  formed  to  defraud  the  city  of 
New  York  and  a  bank  by  obtaining  from  the  bank  moneys  ostensibly  to  be  used 
for  the  benefit  of  the  city,  but  which  was  really  appropriated  by  the  conspirators 
fraudulently  to  their  own  use  and  that  three  of  the  directors  of  the  bank  had 
entered  into  the  conspiracy,  none  of  whom  had  participated  at  any  meeting  of 
the  board  of  directors,  when  action  was  taken  with  reference  to  making  the  ad- 
vances out  of  which  the  action  arose  or  acted  for  the  bank  in  the  transactions, 
it  was  held  that  the  bank  was  not  chargeable  with  notice  of  the  fraud  or  pre- 
cluded from  claiming  the  benefit  of  good  faith  on  its  part;  that  under  the  cir- 
cumstances, knowledge  which  the  directors  possessed  could  not  be  attributed  to  it, 
and  that  the  fact  that  part  of  the  advances  were  so  misappropriated  did  not  de- 
prive the  bank  of  the  right  to  recover  the  same.  Mayor,  etc.,  v.  Tenth  Nat. 
B'k  111  N.  Y  446;  see  also,  Bank  of  IT.  S.  v.  Davis,  2  Hill,  451;  President, 
etc.,  v.  Cornen,  72  N.  Y.  291;  Atlantic  B'k  v.  Savery,  82  Id.  293;  Cragie 
v.  Hadley,  99  Id.  131;  Custer  v.  Tompkins  Co.  B'k,  9  Pa.  St.  27;  Pres.,  etc.,- 
Wash.  B'k  v.  Lewis,  22  Pick.  24;  Farmers',  etc.,  B'k  v.  Payne,  25  Conn. 
444.  The  following  additional  authorities  are  in  support  of  the  exception  to  the 
general  rule  which  exists  when  the  agent  is  engaged  in  committing  an  inde- 
pendent fraudulent  act  on  his  own  account  and  the  facts,  notice  of  which  is  to  be 
imputed,  relate  to  such  fraudulent  act;  Kennedy  v.  Green,  3  Myl.  &  K.  699; 
Espin  v.  Pemburton,  3  Dels.  &  J.  547;  Holland  v.  Hart,  L.  E.  6  Ch.  678;  Re 
European  Bank,  L.  B.  5  Ch.  358;  Oakland  v.  Carpenter,  13  Cal.  540;  Cove  v. 
Cove,  L.  R.  15  Ch.  D.  639;  Kettlewell  v.  Watson,  L.  R.  21  Ch.  D.  685,  707; 
Innerarity  v.  Merchants'  Nat.  B'k,  139  Mass.  332;  Dilloway  v.  Butler,  135  Mass. 
479;  Atlantic  Cotton  Mills  v.  Indian  Orchard  Mills,  147  Mass.  268. 

2  Allen  v.  South  Boston  B.  Co.,  150  Mass.  200;  5'L.  R.  An.  716,  719;  Suit 
v.  Woodhall,  113  Mass.  391;  Sartwell  v.  North.  114  Mass.  188;  The  Distilled 
Spirits  11  Wall.  356.  Notice  to  an  active  managing  officer  of  an  incorporated 
bank  given  during  banking  hours  at  the  usual  place  of  business,  is  notice  to 
the  bank.    Second  Nat.  Bank  v.  Howe,  40  Minn.  390;  42  N.  W.  2000. 

Notice  to  cashier  in  course  of  business  is  notice  to  bank.  Stebbins  v.  Lardner 
(S.  D.  May,  1891),  48  N.  W.  847. 

Notice  given  to  any  one  acting  for  the  secretary  in  his  absence,  and  at  his  place 
of  business,  would  be  as  effectual  as  if  given  to  the  secretary  himself.  Mc- 
Kenney  v.  Diamond  State  Loan  Ass'n  (Del.),  18  A.  905. 
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respective  departments  of  service  is  that  of  the  corpo- 
ration or  is  the  legal  equivalent  of  such  knowledge 
by  it.i 

§  754.  Must  be  received  officially — A  corporation  is  not 
bound  by  notice  to  mere  stockholders.2  Nor  is  knowl- 
edge of  a  director  of  a  bank  acquired  unofficially  that 
a  note  discounted  by  his  bank  before  maturity  is  illegal 
or  without  consideration  deemed  notice  to  the  bank.3 

But  as  notice  to  a  corporation  can  only  reach  it 
through  agents,  it  cannot  be  considered  prejudicial  to 
it  to  place  its  agents  in  its  stead,  to  the  extent  of  the 
course  of  business  in  which  they  are  engaged.4 

But  the  corporation  is  not  bound  by  notice  to  its 
agent  except  so  far  as  the  latter  represents  it ;  and  the 
notice  to  such  agent  after  the  termination  of  the  period 


1  Denver,  etc.,  E.  Co.  v.  Conway,  8  Colo.  1;  5  P.  142.  Where  none  of  the 
officers  or  agents  of  a  bank  had  any  actual  notice  of  any  infirmity  of  a  note  pur- 
chased by  the  bank,  but  one  of  the  directors,  who  was  also  a  member  of  the 
discount  committee  of  the  bank,  was  the  president  and  general  manager  of 
another  corporation,  one  of  whose  agents,  not  the  president  and  general 
manager,  had  actual  notice  of  an  infirmity  of  the  note  such  as  would  require 
this  agent's  own  corporation  to  take  constructive  notice  of  such  infirmity, 
the  bank  may  nevertheless  be  considered  as  an  innocent  purchaser  of  the  note 
without  notice  of  any  infirmity  affecting  it,  notwithstanding  the  fact  that  the 
other  corporation  had  constructive  notice  through  its  agents  of  such  infirmity. 
Mann  v.  Sec.  Nat.  Bank  of  Springfield,  Ohio,  34  Kan.  746;  10  P.  150; 
Manufacturers'  Nat.  Bank  of  Racine  v.  Newell,  71  Wis.  309;  37  N.  W.  420. 

2  Burt  v.  Batavia  Paper  Mfg.  Co.,  86  111.  66.  A  stockholder  of  an  irrigation 
company  was  held  not  bound  by  notice  of  an  underlined  contract  limiting  the 
duty  of  the  corporation  in  the  matter  of  furnishing  water  at  certain  times  con- 
trary to  its  general  contract  with  him.  Gray  v.  Salt  R.  Val.  Canal  Co.  (Ariz.),  12 
P.  607.  A  different  conclusion  was  reached  when  notice  was  given  to  one  who 
was  the  sole  owner  of  all  the  stock.  Orr.  W.  D.  Co.  v.  Reno  W.  Co.,  19 
Xev.  60. 

3  First  Nat.  B'k  v.  Christopher,  40  N.  J.  435.  Compare  Craigie  v.  Hadley, 
99  N.  T.  131;  IN.  E.  537. 

4  Notice  to  the  president  of  a  bank  that  certain  shares  of  stock  standing  in 
the  name  of  a  party  were  purchased  with  trust  funds  belonging  to  his  wife  is 
notice  to  the  bank,  and  it  was  held  sufficient  if  the  notice  were  in  general  terms 
and  yet  calculated  to  put  the  president  upon  inquiry.  Porter  v.  B'k  of  Rutland, 
19  Vt.  410. 
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or  transaction  in  which  he  acts  in  its  stead  and  place  is 
not  sufficient  to  bind  it.1  But  it  has  been  held  unim- 
portant whether  the  notice  was  received  in  the  course 
of  the  particular  dealings  or  upon  some  prior  occasion.2 
Notice  to  the  board  of  directors  when  assembled  is  bind- 
ing on  them,  their  successors,  and  the  corporation.3 

§   755.  Must  affect  transactions  entrusted  to  them. — In 

order  that  notice  to  an  agent  shall  be  binding  upon  the 
corporation  it  must  concern  a  matter  or  transaction  fall- 
ing within  his  department  of  business,  after  such  re- 
lation commenced  and  before  it  has  ended.4  But  this 
qualification  of  the  rule  does  not  apply  to  matters  of 
general  concern  of  which  a  record  is  made  in  the  books 
of  the  corporation.  Officers  and  agents  of  a  corpora- 
tion, having  in  their  power  the  inspection  and  super- 
vision of  its  bookSj  are  as  much  bound  prima  facie  by 
the  entries  found  therein  as  a  partner  would  be  bound 
by  the  books  of  the  firm.5 


1  Bank  of  U.  S.  v.  Davis,  2  Hill,  451.  Notice  of  conveyance  to  which  the 
■wife  of  the  president  of  a  railroad  corporation  was  a  party,  was  shown  to  have 
come  to  him  directly,  but  not  in  the  course  of  official  duty;  and  it  was  held  that 
the  company  was  not  bound  by  his  knowledge  of  the  transaction.  Winchester 
v.  Bait.  &  Susquehanna  R.  R.  Co.,  4  Md.  231. 

2  Craigie  v.  Hadley,  99  N.  T.  131. 

8  Fulton  B'k  v.  Canal  Co.,  3  Paige  Ch.  (N.  T.)  127,  Custer  v.  Tompkins 
County  B'k,  9  Pa.  St.  27;6enl.  Ins.  Co.  v.  U.  S.  Ins.  Co.,  10  Md.  517;  U.  S.  Ins. 
Co.  v.  Shriver,  3  Md.  Ch.  381.  Notice  to  an  engineer  appointed  to  superintend 
the  construction  of  a  bridge  of  a  proposed  alteration  in  the  plans;  Danville 
Bridge  Co.  v.  Pomeroy,  15  Pa.  St.  151;  to  the  secretary  of  an  insurance  com- 
pany whose  duty  it  was  to  receive  preliminary  proofs  of  a  loss  that  has 
occurred;  Troy  Fire  Ins,  Co.  v.  Carpenter,  4  Wis.  20,  have  been  held  binding 
upon  the  corporations  respectively  represented  by  them. 

4  Goodloe  v.  Godley,  13  Smed.  &  Marsh,  233;  Hauserman  v.  Bldg.  Ass'n,  81 
Pa.  St.  256;  Lothian  v.  Wood,  55  Cal.  159.  Where  the  authority  of  an  architect 
is  specially  conferred  in  a  written  contract  for  a  building,  he  is  not  authorized 
to  receive  notice  of  an  assignment  of  a  building  contract  so  as  to  bind  the  owner 
of  the  building  by  such  notice,  if  such  an  authority  is  not  expressly  conferred. 
Renton,  etc.,  Co.  v.  Monnier,  77  Cal.  449. 

6  Montgomery  v.  Exch.  Bank  (Pa.),  6  A.  133. 
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§  756.  Statements  and  admissions  of  officers  and  agents. — 

The  declarations  and  admissions  of  agents  daring  the 
transaction  of  the  business  are  as  much  those  of  their 
principals,  within  the  scope  of  their  employment,  as  are 
their  acts,  both  being  part  of  the  res  gestae.1  But  to 
render  a  declaration  of  an  agent  admissible  to  bind  a 
corporation  there  must  be  some  preliminary  proof 
showing  his  duties,  and  that  it  was  made  within  the 
scope  of  his  authority.2 


1  Northrop  v.  Miss.  Val.  Ins.  Co.,  47  Mo.  435;  Western  Boatman's  Benev. 
Ass'n  v.  Kribben,  48  Id.  37;  Florida  M.  &  G.  R.  Co.  v.  Vannedoe,  81  Ga.  175; 
Morris  &  Essex  R.  R.  Co.  v.  Green,  15  N.  J.  Eq.  (2  McCarter)  469.  The  state- 
ment made  to  a  shipper  by  one  who  was  president,  general  manager,  and  con- 
trolling owner  of  a  transportation  company,  that  a  loss  of  property  transported 
by  it  was  due  to  the  company's  negligence  is  admissible  in  an  action  against  the 
corporation,  though  the  president's  information  in  the  premises  may  have  been 
derived  wholly  from  hearsay.  Costigan  v.  Michael  Tump.  Co.,  38  Mo.  App. 
219.  An  insurance  was  effected  with  an  insurance  corporation  through  the 
agency  of  a  solicitor,  the  insured  not  meeting  with  the  company's  agent  who 
issued  the  policy  during  the  transaction.  In  an  action  upon  the  policy,  it  was 
held  that  conversations  between  the  insured  and  the  solicitor  during  the  course 
of  the  transaction  were  admissible  in  evidence.  Fishbeckv.  Phoenix  Ins.  Co., 
■54  Cal.  422.  But  in  an  action  for  the  specific  performance  of  a  parol  agreement 
■entered  into  by  an  agent  on  behalf  of  his  principal,  a  declaration  by  such  agent  a 
year  or  two  after  the  consummation  of  the  agreement,  with  respect  to  the  terms 
thereof,  were  excluded  in  an  action  against  the  principal.  Clunie  v.  Sacramento 
Lumber  Co.,  67  Cal.  313.  Since  the  acts  of  corporate  agents,  and  even  of  cor- 
porate bodies,  may  be  established  independently  of  the  written  minutes  of  their 
proceedings,  the  declarations  of  the  trustees  of  a  religious  corporation  were  held 
admissible  to  show  the  possession  of  land  held  by  the  corporation  and  the  extent 
of  its  claim  in  an  action  of  ejectment.     Magill  v.  Kaufman,  4  Searg.  &  R.  317. 

2  Spaulding  v.  B'k  of  Susquehanna  County,  9  Pa.  St.  28.  A  treasurer  was 
held  not  authorized  to  bind  the  corporation  by  an  admission  of  indebtedness. 
Tripp  v.  New  Metallic  Packing  Co.,  137  Mass.  499.  The  same  rule  was  held  to 
apply  to  an  admission  of  indebtedness  by  the  president  of  a  bank,  the  principle 
being  that  debts  can  only  be  created,  discharged  and  annulled  in  the  regular 
course  of  business  and  in  some  manner  pointed  out  in  the  charter  or  by-laws. 
Spykerv.  Spence,  8  Ala.  333 ;  Henry  &Co.v.  Northern  B'k  of  Ala., 63  Ala.527.  An 
admission  by  the  president  of  a  corporation,  made  on  the  discharge  of  the  man- 
ager of  the  corporation,  that  royalties  on  certain  patents  assigned  by  the  manager 
to  the  corporation  in  consideration  of  his  appointment  would  be  paid  after  his 
discharge,  would  not  bind  defendant,  in  the  absence  of  evidence  that  he  was 
authorized  by  the  company  to  make  such  promise  or  put  such  construction  on 
the  contract.    Johnson  v.  Union  Switch  &  Signal  Co.,  13  N.  T.  S.  612. 
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Where  one  claims  to  be  an  agent  of  a  corporation, 
evidence  that  other  agents  or  officers  with  less  authority 
than  the  appointing  power  permitted  or  declared  him 
to  be  an  agent  will  not  be  sufficient.1 

Neither  the  president  nor  the  cashier  of  a  bank,  nor 
the  cashier  and  one  of  the  directors,  nor  all  of  the'm 
combined  can  release  the  maker  of  a  note  from  bis 
liability  as  such,  by  an  admission  that  he  is  not  legally 
bound.2 

§  757.  Representations  of  agents. — Nor  can  either  or 
any  two  of  them  or  all  bind  the  bank  by  a  represent- 
ation that  the  indorser  of  a  note  is  perfectly  solvent, 
and  that  the  indorsee  is  entirely  safe  in  becoming  his 
indorser,  unless  such  statement  being  made  in  the 
usual  course  of  business  amounts  to  a  guaranty.  Other- 
wise such  declarations  and  representations  are  not 
within  the  course  of  their  duties  and  can  no  more  bind 
their  principals  than  the  declarations  and  recommend- 
ations of  third  parties.3 

Statements  by  individual  directors  when  not  acting 
as  a  board  or  a  committee,  meeting  under  express  au- 
thority from  the  board,  are  not  binding  upon  the  corpo- 
ration. Nor  are  statements  made  in  discussion  while 
the  board  is  in  session  competent  evidence  to  prove 
a  contract.4  

1  Alleghany  Co.  Workhouse  v.  Moore,  95  Pa.  St.  408  where  a  banking  com- 
pany being  incorporated  by  the  same  name  with  a  former  one,  and  having  ap- 
pointed the  same  president  and  cashier,  received  and  issued  the  notes  of  the  for- 
mer company,  the  officers  of  the  new  company  frequently  declaring  that  there 
was  no  difference  between  those  notes  and  those  issued  by  the  new  company,  it 
was  held  that  these  acts  and  admissions  did  not  make  the  stockholders  of  the, 
new  company  liable  for  the  notes  of  the  old.  Wyman  v.  Hallowell  &  Augusta 
B'k,  14  Mass.  57. 

2  Hodge  v.  First  Nat.  B'k,  22  Gratt.  51;  B'k  of  U.  S.  v.  Dunn,  6  Pet.  51;  U. 
S.  v.  City  B'k  of  Columbus,  21  Kow.  356. 

*  Mapes  v.  Second  Nat.  B'k,  80  Pa.  St.  163. 

*  Peek  v.  Detroit  Novelty  Wks.,  29  Mich.  313.  See  Imboden  v.  Etowah  Battle 
Branch,  etc.,  Min.  Co.,  70  Ga.  86;  Coyle  v.  Bait.  &  Ohio  B.  R.  Co.,  11  W.  Va. 
94-  Smith  v.  Woodville,  Consolidated  Silver  Mining  Co.,  66  Cal.  398. 
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Those  admissions  and  declarations  only  are  admis- 
sible which  are  made  by  the  agent  while  transacting  the 
business  of  the  principal  and  as  part  of  the  transaction 
then  depending.1 

To  be  admissible,  the  statement  need  not  partake  of 
the  nature  of  narrative  or  rehearsal.  But  it  must  be 
original  and  constitute  part  of  the  fact  to  be  proven.2 

THIRD. — OF  THE  DEFENCE  OF  A  LACK  OR  EXCESS  OF  CORPO- 
RATE AUTHORITY. 

§  758.  Matters  which  enter  into  a  consideration  of  the 
subject. — In  the  determination  of  the  validity  and  effect 
upon  the  rights  of  the  parties  of  every  act  of  a  corpora- 
tion alleged  to  be  invalid  for  lack  of  corporate  author- 
ity, several  distinct  propositions  have  to  be  considered. 
If  it  is  within  the  chartered  powers  the  only  question 
which  can  arise,  is  as  to  the  authority  of  the  particu- 
lar agent  who  performed  the  act.  This  particular 
branch  of  inquiry  has  been  elsewhere  treated.3 

An  act  having  been  done  by  an  agent  without  the 


1  Ladd  v.  Couzins,  35  Mo.  516 ;  McDermott  v.  Hannibal  &  St.  Joseph  R.  R. 
Co.,  73  Id.  516;  Adams  v.  Same,  74  Id.  553;  Stiles  v.  Western  R.  R.  Corp.,  & 
Mete.  44;  Sweatland  v.  111.  <fe  Miss.  Tel.  Co.,  27  la.  433.  Statements  of  a  con- 
ductor concerning  the  movements  and  condition  of  the  train  under  his  super- 
vision while  managing  it  or  soon  after  reaching  its  destination,  or  of  a  baggage 
master  concerning  the  manner  of  the  loss  of  a  trunk,  in  answer  to  inquiries  made 
soon  after  its  loss,  it  being  a  part  of  his  duty  to  deliver  the  same  or  account  for 
it  in  case  of  its  loss,  are  evidence  against  a  railroad  company.  Morse  v.  Conn. 
Riv.  R.  R.  Co.,  6  Gray,  450;  Lane  v.  Boston  &  Alb.  R.  R.  Co.,  112  Mass.  455. 
But  not  those  of  an  engineer  made  several  days  after  an  accident  as  to  how  it 
occurred.    Robinson  v.  Fitchburgh,  etc.,  R.  R.  Co.,  7  Gray,  92. 

2  Expressions  of  pain  made  by  the  injured  party  at  the  time  of  receiving  an 
injury,  are  in  the  nature  of  occurrences  and  are  admissible  as  evidence  of  a  mental 
or  bodily  condition  at  the  time.  Hogenlocher  v.  Coney  Island,  etc.,  R.  R.  Co., 
99  N.  T.  136.  But  a  remark  of  one  trainman  to  another  as  "If  you  had  stopped 
the  train  when  I  told  you,  you  would  not  have  killed  him  "  was  held  not  admis- 
sible.   Adams  v.  Hannibal  &  St.  Jo.  R.  Co.,  74  Mo.  553. 

8  Supra,  Ch.  IX.,  §  739,  et  seq. 
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sanction  of  the  corporation,  the  effect  of  the  common 
law  prohibition  against  acts  done  in  excess  of  corporate 
authority,  and  of  statutes  declaring  the  illegality  pf 
such  acts,  if  there  be  such  statutes,  as  well  as  the  con- 
dition and  relation  of  the  parties  to  the  subject  matter 
at  the  time  the  question  is  raised,  remain  to  be  taken 
into  account. 

,  Beside  these  considerations,  it  must  be  borne  in 
mind,  that  the  effect  of  an  ultra  vires  act  often  depends 
as  much  upon  who  are  the  objectors  as  upon  the  nature 
of  the  act  itself.  Under  various  circumstances,  the 
state,  a  stockholder,  or  an  immediate  party — one  or 
all — may  object.  Consequently,  on  determining  the 
value  of  a  decision  upon  a  given  state  of  facts,  it  is  im- 
portant to  consider  not  only  the  facts,  but  who  are 
the  parties  to  the  suit. 

§  759.  Not  favored  as  a  defence — Courts  give  such  lib- 
eral consideration  to  the  equities  and  circumstances  of 
each  case,  and  allow  public  policy  and  convenience  to 
modify  technical  rules  of  law  to  such  an  extent,  that 
the  term  of  ultra  vires  has  become  almost  meaning- 
less. Great  uncertainty  and  confusion  is  found  both 
among  text  writers  and  judges  on  this  branch  of  our 
subject. 

It  is  difficult  to  reduce  the  law  on  this  branch  of  our 
subject  to  an  orderly  arrangement,  or  to  subdivide  it 
into  sections  having  an  obvious,  natural  or  consecutive 
connection.  Therefore,  the  sections  will  contain  little 
more  than  convenient  representations  of  rules  and  views 
which  appear  upon  examination  of  the  authorities  to 
be  accepted  by  the  courts  and  the  profession  generally. 
As  far  as  space  permits  illustrations  of  the  principles 
deducible  from  the  cases,  as  well  as  of  the  exceptions, 
will  be  presented.  The  acts  which  corporations  are 
empowered  to  do  as  well  as  those  considered  outside 
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of  and  beyond  their  express  and  implied  powers  are 
considerably  discussed  in  other  parts  of  this  work,  and 
a  few  of  the  topics  usually  discussed  under  this  head 
will  be  found  elsewhere  in  this  work  and  are  omitted 
here.1 

§  760.  The  term  ultra  vires  used  in  different  senses. — 

The  term  ultra  vires  since  first  employed,  has  been 
often  used  and  much  misused.  From  its  very  general 
nature,  it  is  incapable  of  an  exact  definition.  The  act 
of  an  agent  may  be  in  excess  of  the  power  given  him 
by  his  principal,  and  in  that  sense  clearly  ultra  vires, 
while  in  itself  perfectly  innocent  and  lawful  and  bind- 
ing on  his  principal.  So  may  a  transaction  by  a  trustee 
in  dealing  with  the  funds  of  his  cestui  que  trust  be  a 
violation  of  his  fiduciary  relation,  and  yet  no  court 
would  hold  that  that  fact  could  be  set  up  by  either 
party  to  the  transaction  so  as  to  deprive  the  beneficiary 
of  the  trust,  or  an  innocent  third  party  of  any  right. 
Again,  where  parties  deliberately  engage  in  a  trans- 
action expressly  declared  illegal,  there  is  no  question 
of  authority  involved,  and  yet  their  acts  are  said  to  be 
ultra  vires,  but  in  an  entirely  different  sense,  and  to  an 
entirely  different  effect.  In  this  case,  however  great 
its  hardship,  a  court  will  furnish  the  losing  party  no 
remedy,  although  the  plea  of  ultra  vires  is  equally  as 
unmeritorious  on  the  part  of  the  person  setting  it  up 
as  in  the  other  cases.  The  value  of  the  defence  is 
affected,  however,  to  some  extent,  by  the  different  re- 
lations of  the  parties  to  the  transaction  and  to  each 
other.  By  keeping  these  distinctions  in  view,  much 
difficulty  is  obviated  in  comprehending  the  grounds  of 
decision  in  cases  involving  the  acts   of  corporations 


1  Supra,  §      See  for  powers  generally,  Ch.  IV. ;   scope  of,  and  limitations 
upon,  special  powers,  Chs.  VI.-XI. 
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alleged  to  be  without  warrant  or  legal  authority  and 
power,  or  in  violation  of  some  general  or  special  law.1 

§  761.  Meaning,  when  applied  to  acts  of  corporations. — 
Though  the  term  in  its  general  sense  is  applicable  alike 
to  individuals  and  corporations,  yet,  when  used  with 
reference  to  the  latter,  the  primary  meaning  of  ultra 
vires  is  thus  defined  in  a  leading  case  : — "  When  acts 
of  corporations  are  spoken  of  as  ultra  vires,  it  is  not 
intended  that  they  are  unlawful,  or  even  such  as  the 
corporation  cannot  perform,  but  merely  those  which 
are  not  within  the  powers  conferred,  upon  the  corpo- 
ration by  the  act  of  its  creation,  and  are  in  violation  of 
the  trust  reposed  in  the  managing  board  by  the  share- 
holders, that  the  affairs  shall  be  managed  and  the  funds 
applied  solely  to  the  carrying  out  of  the  objects  for 
which  the  corporation  was  created." 

§  762.  Public  and  private  considerations  distinguished. 

—No  better  explanation  of  this  observation  can  be  found 
than  in  the  language  of  the  Court  in  a  case  where  the 
doctrine  of  ultra  vires  was  successfully  invoked  as  a  de- 
fence. "  In  the  application  of  the  doctrine  ultra  vires,  it 
is  to  be  borne  in  mind  that  it  has  two  phases — one  where 
the  public  is  concerned,  one  where  the  question  is  be- 
tween the  corporate  body  and  the  stockholders  in  it,  or 
between  it  and  its  stockholders  and  third  parties  deal- 
ing with  it,  and  through  it  with  them.  When  the  pub- 
lic is  concerned,  to  restrain  a  corporation  within  the 
limits  of  the  power  given  to  it  by  its  charter,  an 
assent  by  all  the  stockholders  to  the  use  of  the  unau- 


1  "  There  is  nothing  of  mystery  or  of  sanctity  in  the  use  of  the  words  of  a 
dead  language,  ultra  vires It  is  as  applicable  to  individual  as  to  cor- 
porate action.  An  illegal  act  of  an  individual  is  as  really  ultra  vires  as  the  unau- 
thorized act  of  a  corporation."    Miners'  Ditch  Co.  v.  Zellerbach,  38  Cal.  543 

2  Whitney  Arms  Co.  v.  Barlow,  63  S.  Y.  62. 
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thorized  power  by  the  corporate  body  will  be  of  no  avail. 
When  it  is  a  question  of  the  right  of  a  stockholder  to 
restrain  the  corporate  body  within  its  express  or  inci- 
dental powers,  the  stockholder  may,  in  many  cases, 
be  denied  such  right  on  the  ground  of  his  express 
assent,  or  his  intelligent  though  tacit  consent  of  the 
corporate  action."1 

§  763.  Common  law  prohibition. — It  is  an  undisputed 
proposition,  often  important  to  be  borne  in  mind,  that 
the  exercise  of  all  powers  not  expressly  granted  to  a 
corporation,  or  the  exercise  of  which  would  be  contrary 
to  the  terms  upon  which  those  granted  were  conferred, 
are  prohibited  by  the  common  law.2 

The  same  rule  applies  to  all  corporations  exercising 
public  franchises  for  private  gain.  They  cannot  dis- 
able themselves  by  contract  from  the  performance  of 
public  duties  which  they  have  undertaken  and  thereby 
make  public  accommodation  or  convenience  subservient 
to  private  interests.  Such  contracts  are  frequently 
held  to  be  ultra  vires  and  void  on  the  ground  that  they 


1  The  justice  delivering  the  opinion  further  illustrated  the  distinction  as  fol- 
lows: "If  there  be  a  departure  from  statutory  direction  which  is  to  be  consid- 
ered merely  a  breach  of  trust  to  be  restrained  by  a  stockholder,  it  is  pertinent 
to  consider  what  has  been  his  conduct  in  regard  thereto.  A.  corporation  may 
do  acts  which  affect  the  public  to  its  harm  inasmuch  as  they  are  per  se  illegal  or 
are  malum  prohibitum.  Then  no  assent  of  stockholders  can  validate  them.  It 
may  do  acts  thus  illegal,  though  there  is  a  want  of  power  to  do  them,  which  affect 
only  the  interest  of  the  stockholders.    They  may  be  made  good  by  the  assent 

.  of  the  stockholders,  so  that  strangers  to  the  stockholders,  dealing  in  good  faith 
with  the  corporation,  will  be  protected  in  a  reliance  on  those  acts."  Kent  v. 
Quicksilver  Min.  Co.,  78  N.  Y.  159. 

2  Certain  classes  of  corporations,  railroad  companies  for  instance,  owe  duties 
to  the  public  recognized  by  the  common  law  and  acts,  having  the  effect  of  inca- 
pacitating them  from  the  performance  of  those  duties,  are  invalid,  because  con- 

,  trary  to  the  implied  terms  of  their  charters.     Palling  within  this  class  is  a  con- 
.  tract  not  to  operate  a  railroad  required  for  public  use.     State  v.  Haryford  &  N. 
Haven  R.  R.  Co.,  29  Conn.  538,  547.    Supra,  Ch.  VIII. 
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are  contrary  to  the  policy  of  the  common  law  against 
the  creation  of  monopolies.1  This  rule  is  also  applicable 
to  all  contracts  made  in  restraint  of  trade  in  England 
as  well  as  in  this  country.2  Contracts  by  railroad  com- 
panies to  give  preferences  to  particular  shippers  are 
illegal  for  similar  reasons.3 

§  764.  Statutory  declarations  of  the  common  law  prohibi- 

tion.---Some  states  have  provided  in  general  terms 
against  the  exercise  of  other  corporate  powers  than 
those  conferred  in  charters  or  provided  in  laws  appli- 
cable alike  to  all  corporations.  These  are  usually  given 
only  the  force  and  effect  of  declarations  of  the  common 
law  prohibition.*  But  it  may  be  safely  assumed  that 
in  no  case  would  a  court  at  the  present  day,  declare  a 
transaction  void  on  account  of  such  general  provisions, 


1  Gibbs  v.  Baltimore  Gas.  Co.,  130  U.  S.  396;  Centr.  Transp.  Co.  v.  Pullman 
Pal.  Car  Co.,  11  S.  Ct.  478.  See  also,  West  Va.  Transp.  Co.  v.  Ohio  River  Pipe 
Line  Co.,  22  W.  Va.  600;  Chicago,  etc.,  Gas.  Co.  v.  People's  Gas.  Co.,  121  111. 
530;  West.  Un.  Tel.  Co.  v.  Am.  Un.  Tel.  Co.,  65  Ga.  160;  People  v.  N.  R.  Sugar 
Refinery  Co.,  121  N.  T.'  696;  5  Ry.  &  Corp.  L.  J.  56. 

2  Mitchell  v.  Reynolds,  1  P.  Wms.  181;  s.  c.  Smith's  Leading  Cases,  407  (7th 
Ed.);  8th  Am.  Ed.  756.  In  Oregon  Steam  Nav.  Co.  v.  Winsor,  29  Wall.  64,  68, 
Justice  Bbaddey  said :  "  Cases  must  be  judged  according  to  their  circumstances 
and  can  only  be  rightly  judged  when  the  reason  and  grounds  of  the  rule  are 
carefully  considered.  There  are  two  principal  grounds  on  which  the  doctrine  is 
founded  that  a  contract  in  restraint  of  trade  is  void  as  against  public  policy. 
One  is,  the  injury  to  the  public  by  being  deprived  of  the  restricted  party's  indus- 
try; the  other  is,  the  injury  to  the  party  himself,  by  being  precluded  from  pur- 
suing his  occupation,  and  thus  being  prevented  from  supporting  himself  and  his 
family.  It  is  evident  that  both  these  evils  occur  when  the  contract  is  general, 
not  to  pursue  one's  trade,  at  all,  or  not  to  pursue  it  in  the  entire  realm  or  country. 
The  country  suffers  the  loss  in  both  cases;  and  the  party  is  deprived  of  his 
occupation,  or  is  obliged  to  expatriate  himself  in  order  to  follow  it.  A  contract 
that  is  open  to  such  grave  objection  is  clearly  against  public  policy." 

»  Messenger  v.  Penn.  R.  R.  Co.,  36  N.  J.  L.  413;  1  Wood's  Ry.  Law,  p.  10, 
and  cases  cited. 

4  Vandall  v.  S.  S.  F.  Dock,  40  Cal.  83,  88;  Mass.  v.  Averill,  10  N.  Y.  460; 
Whitney  Arms  Co.  v.  Barlow,  63  N.  Y.  62;  Whitney  v.  Wyneau,  101  U.  S.  392. 
There  are,  however,  decisions  giving  a  contrary  construction  to  such  general 
provisions.  Morris,  etc.,  R.  R.  Co.  v.  Sussex  R.  R.  Co.,  20  N.  J.  Eq.  542,  562j 
Ashbury,  etc.,  R.  R.  Co.  v.  Riche,  L.  R.  7  H.  L.  Cas.  653. 
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where  the  party  entered  into  it  without  notice  of  the 
facts  constituting  the  infringement  of  the  statute. 

One  important  result  of  this  common  law  prohibition 
is,  that  charters  are  construed  strongly  in  favor  of  the 
state  and  against  private  corporations.  In  other  words, 
no  powers  are  presumed  to  have  been  granted  except 
those  conferred  by  express  terms  or  by  clear  implica- 
tion.1 

§  765.  General  rale  with  respect  to  dealings  with  outside 
parties.— An  approximately  correct  general  rule  was 
thus  stated :  "In  a  contract  between  a  corporation 
and  strangers  dealing  with  it,  when  the  act  in  question 
is  one  which  the  corporation  has  not  power  to  perform 
under  any  circumstances,  the  corporation  may  avail 
itself  of  the  defence  of  ultra  vires,  but  when  the  act  may 
be  performed  by  the  corporation  for  some  purposes,  but 
not  for  others,  the  defence  of  ultra  vires  may  or  may  not 
be  available  according  to  the  peculiarities  of  each  case. 
If  a  stranger  dealing  with  the  corporation  knew  of  its 
intention  to  perform  the  act  for  an  unauthorized  pur- 
pose, the  defence  is  available  ;  otherwise  not." 2 


1  State  v.  Washington  Sec.  Library  Co.,  11  Ohio,  96;  Webster  v.  The  People, 
98  111.  343,  supra,  60,  61,  75. 

2  Miners'  Ditch  Co.  v.  Zellerbach,  37  Cal.  543.  The  general  rule  here  de- 
clared is  supported  by  the  following  authorities :  Hoyt  v.  Thompson,  19  N.  Y. 
207;  Manhattan  Hardw.  Co.  v.  Phalan,  128  Pa.  110;  IS  Atl.  Rep.  428;  Wright 
v.  Hnghes,  119  Ind.  324;  Baker  v.  Harpster,  42  Kan  511;  22  Pac.  Rep.  415; 
Wood  v.  Guar.  T.  &  S.-  D.  Co.,  128  IT.  S.  416;  Bank  of  U.  S.  v.  Dandridge,  12 
Wheat.  64;  B'kof  Columbia  v.  Patterson's  Admin.,  7  Cranch,  299;  B'k  of  Nor- 
thern Liberty  v.  Cresson,  12  Searg.  &  R.  313;  Proprs.  of  Canal  Bridge  v.  Gor- 
don, 1  Pick.  296;  Danforth  v.  Schoharie  Turnp.  Co.,  12  Johns.  227;  Randall 
v.  Van  Vechten,  19  Johns.  59;  Mott  v.  Hicks,  1  Cow.  513;  Dunn  v.  St.  Andrew's 
Ch.  14  Johns,  117;  Zabriskie  v.  The  Cleveland,  Columbus  &  Cinn.  R.  R.  Co.,  23 
How.  (IT.  S.)  2S1;  Knox  County  v.  Aspinwall,  21  How.  (U.  S.)  545;  Bissell  et 
al.  v.  City  of  Jeffersonville,  34  How.  287;  Gelpecke  v.  City  of  Dubuque,  1  Wall. 
203,  223;  VanHostrup  v.  Madison  City,  1  Wall.  297;  Meyer  v.  City  of  Muscatine 
1  Wall.  393;  Bulkeley  v.  The  Derby  Fishing  Co.,  2  Conn.  252;  Manchester  &  L. 
R.  R.  Co.  v.  Concord  R.  Co.,  (N.  H.)  20  A.  383;  Hoyt  v.  Shelden,  3  Bosw.  294; 
Miller,  et  al.  v.  Rutland  &  Wash.  R.  Co.,  36  Vt.  452;    DeGroff  v.  Am.  Linen 
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Where  the  want  of  power  is  apparent,  upon  comparing 
the  act  done  with  the  terms  of  the  charter,  the  party- 
dealing  with  the  corporation  is  presumed  to  have  knowl- 
edge of  the  defect,  and  the  defence  of  ultra  vires 
is  available  against  him.  In  other  words,  when  the 
transaction  is  clearly  in  excess  of  the  powers  conferred 
under  any  and  all  ordinary  circumstances,  ultra  vires 
is  generally  available  to  either  party  as  a  defence.1 

But  such  a  defence  would  not  be  permitted  to  prevail 
-against  a  party  who  cannot  be  presumed  to  have  had 
any  knowledge  of  the  want  of  authority  to  make  the 
contract.  Hence,  if  the  question  of  power  depends 
not  merely  upon  the  law  under  which  the  corporation 
acts,  but  upon  the  existence  of  certain  extrinsic  facts 
resting 'peculiarly  within  the  knowledge  of  the  corpo- 
rate officers,  then  the  corporation  would  be  estopped 
from  denying  that  which,  by  assuming  to  make  the 
contract,  it  had  virtually  affirmed.2 


Thread  Co.,  21  N.  T.  127;  Parish  v.  Wheeler,  22  N.  T.  502;  Bargate  v.  Short- 
ridge,  31  Eng.  Law  &  Eq.  51 ;  Gordon  v.  Preston,  1  Watts.  387 ;  Chapman  & 
Harkness  v.  Mass.  River,  etc.,  R.  R.  Co.,  6  Ohio  St.  119;  The  Argeniti  v.  San 
Francisco,  16  Cal.  255.     Compare  Alta  S.  M.  Co.  v.  AltaP.  M.  Co.,  78  Cal.  629. 

1  Alexander  v.  Cauldwell,  83  N.  Y.  480;  Nat.  Trust  Co.  v.  Centr.  R.  R.  Co., 
74  Ga.  509;  Franklin  Co.  v.  Lewiston  Inst,  for  Savings,  68  Me.  43;  Davis  v.  Old 

•  Colony  R.  R.  Co.,  131  Mass.  258;  Seligman  v.  Charlottesville  Nat.  B'k,  3  Hughes, 
C.  C.  647;  Mut.  Sav.  B'k  v.  Meriden  Agency  Co.,  24  Conn.  159;  Abbott  v. 
Bait.,  etc.,  Steam  Packet  Co.,  1  Md.  Ch.  542. 

2  Bissell  v.  The  Mich.  Southern,  etc.,  R.  R.  Co.,  22  N.  Y.  262;  Commrs.  of 
Knox  County  v.  Aspinwall,  21  How.  (U.  S.)  545;  Gelpecke  v.  City  of  Dubuque, 
lWall.  (U.  S.)  203;  Bank  of  IT.  S.  v.  Dandridge,  13  Wheat.  69.  No  defence 
that  in  making  the  contract  the  corporation  violated  its  own  rules.  Samuel  v. 
Fidelity  &  Cas.'Co.,  1  N.  Y.  S.  850.  Argeniti  v.  San  Francisco,  16  Cal.  255, 
brought  into  general  view  the  whole  doctrine  under  consideration.  See  also 
Gas  Co.  v.  S.  F.,  9  Cal.  453;  Fouchard  v.  Fouchard,  5  Cal.  806;  Holland  v.  The 
City  of  S.  F.,7Cal.  361;  Bailey  v.  The  Mayor,  etc.,  of  N.  Y.,  3  Hill.  539;  Lloyd 
v.  The  Mayor,  etc.,  of  N.  Y.  1  Selson.  374;  Milhau  v.  Sharp,  15  Barb.  210;  B'k 
of  U.  S.  v.  Dandridge,  12  Wheat.  64;  Delafield  v.  The  State  of  El.  26  Wend.  192; 
McComb  v.  The  Town  Council  of  Akron,  15  Ohio  St.  474;  City  of  N.  Y.  v. 
Bailey,  2  Denio,  433;  Goodlove  v.  The  City  of  Cinn.,  4Ham.  500;  B'k  of  Chilli- 
cothe  v.  The  Town  of  Chillicothe,  7  Ohio  St.  358;  and  Rhodes  v.  The  City  of 
Cleveland,  10  Id.  159. 
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It  seems  to  be  the  established  rule  in  Alabama  that  a 
corporation  is  not  estopped  by  reason  of  having  re- 
ceived the  benefits  of  a  contract  which  is  ultra  vires 
from  setting  up  its  invalidity  in  defence  of  a  suit  to 
enforce  it.1 

§  766.  Executed  contracts.— Actions  on  contracts  ex- 
ecuted by  one  of  the  parties  in  good  faith  cannot  be 
defeated  by  a  plea  that  the  powers  of  the  corporation 
have  been  exceeded. 

"  If  an  action  cannot  be  brought  directly  upon  the 
agreement,  either  equity  will  grant  relief  or  an  action 
in  some  other  form  will  avail.  The  same  rule  holds 
e  converso.  If  the  other  party  has  had  the  benefit  of  a 
contract  fully  performed  by  the  corporation,  he  will 
not  be  heard  to  object  that  the  contract  and  perfor- 
mance were  not  within  the  legitimate  powers  of  the 
corporation."2      "The    executed  dealings  of   corpor- 


1  Sherwood  v.  Alvis,  83  Ala.  115;  Chewacla  Lime  Wks.  v.  Dismukes,  87  Ala. 
344;  6  So.  122;  Simmons  v.  Troy  Iron  Works  (Ala.),  9  So.  160.  See  Alexander 
v.  Cauldwell,  83  N.  Y.  480. 

2  Whitney  Arms  Co.  v.  Barlow,  63  N.  Y.  62,  per  Allen,  J. ;  Heims  Brewing 
Co.  v.  Flannery  (111.),  27  N.  E.  286;  Sherman  C.  T.  Co.  v.  Morris,  43  Kan.  382; 
Union  Water  Co.  v.  Murphy's  Flat,  etc.,  Co.,  22  Cal.  621, 630;  Parish  v.  Wheeler, 
22  N.  T.  506;  Camden  &  A.  R.  Co.  v.  May's  Landing,  etc.,  Co.,  48  N.  J.  L. 
530;  7  A.  523;  Ex  parte  Chippendale,  4  De  G.  M.  &  G.  19;  In  re  Nat.  P.  B. 
Bldg.  Soc,  L.  R.  5  Ch.  App.  309;  In  re  Cork,  etc.,  R.  Co.,  4  Id.  748;  Fishmon- 
gers Co.  v.  Robertson,  5  McG.  131  ,rR.  &  B.  R.  Co.  v.  Proctor,  29  Vt.  93; 
Belcher  Ref.  Co.  v.  St.  L.  G.  E.  Co.  (Mo.),  13  S.  W.  822;  Farmers'  &  Millers' 
B'k  v.  D.  &  M.  R.  Co.,  17  Wis.  372;  Brown  v.  Mullins  (Ky.),  13  S.  W.  427;  Val. 
Ry.  Co.  v.  Iron  Co.,  46  Ohio  St.  44;  Silver  Lake  B'k  v.  North,  4  J.  Ch.  (N.  Y.) 
370;  De  Groff  v.  Am.  Linen  Thread  Co.,  21  N.  T.  124,  127;  Peek  v.  Doran 
Wright  Co.,  10  N.  T.  S.  401;  Holmes,  etc.,  Co.  v.  Holmes  &  W.  M.  Co.,  53 
Hun,  52;  Diamond  Match  Co.  v.  Roeber,  106  N.  Y.  473;  60  Am.  R.  464;  13  N. 
E.  419;  Oil  Co.,  etc.,  R.  R.  Co.  v.  Penn.  Transp.  Co.,  83  Pa.  St.  160,  166; 
Slater  W.  Co.  v.  Lamb,  143  Mass.  420;  9  S.  E.  823;  Chester  Glass  Co.  v.  Dewey, 
16  Mass.  94,  102;  Underwood  v.  Newport  Lyceum,  5  B.  Monr.  129;  Manchester 
&  L.  R.  Co.  v.  Concord  R.  Co.  (N.  H.),  20  A.  383;  Southern  Life  Ins.  Co.  v. 
Lanier,  5  Fla.  110,  165;  Chicago  Bldg.  Soc.  v.  Crowell,  65  111.  453;  Fogg  v. 
Blair,  133  U.  S.  534;  Ry.  Co.  v.  McCarthy,  96  U.  S.  258,  267;  Pine  Grove  v. 
Talcott,  19  Wall.  666,  678;  Poole  v.  W.  Pt.  B.  &  C.  Ass'n,  30  F.  513;  Rutland, 
etc.,  R.  R.  Co.  v.  Proctor,  29  Vt.  96,  97;  Moore  v.  Tanning  Co.,  60  Vt.  459; 
Ward  v.  Johnson,  95  111.  215;  Wright  v.  Hughes,  119  Ind.  324;  L.  N.  C.  &  A.  Ry. 
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ations  must  be  allowed  to  stand  for  and  against  both 
parties  where  the  plainest  rules  of  good  faith  require."  1 


1  Parish  v.  Wheeler,  22  N.  Y.  497;  Davidson  v.  Westchester  Gas  L.  Co.,  99 

N.  Y.  558;  2  K.  E.  892. 


Co.  v.  Flanagan,  113  Ind.  488;  14  N.  E.  370;  Hall  Mfg.  Co.  v.  Am.  Ry.  Supply 
Co.,  48  Mich.  331.  A  corporation  may  recover  the  value  of  groceries  sold  to  the 
defendant  through  an  agent  of  the  corporation,  the  principal  being  undisclosed, 
although  the  corporation  was  chartered  for  the  purpose  of  manufacturing  woolen 
goods,  and  the  sale  was  ultra  vires.  Slater  Woolen  Co.  v.  Lamb,  143  Mass.  420; 
9  N.  E.  823. 

Where  a  railway  company  has  fully  performed  all  the  conditions  of  a  bond  or 
contract  for  the  construction  of  its  road,  the  other  parties  to  such  contract  who 
have  therein  promised  aid  to  the  company  cannot  invoke  the  doctrine  of  ultra 
vires  in  defence,  on  the  ground  that  the  company  had  no  power  to  make  such 
contract.  Chicago  &  A.  Ry.  Co.  v.  Derkes,  103  Ind.520;  3  N.  E.  239.  See  also, 
Kelly  v.  A.  H.  R.  Co.,  141  Mass.  496;  6  N.  E.  745,  where  in  an  action  upon  cer- 
tain promissory  notes  given  by  a  horse  railroad  corporation  in  payment  for  the 
construction  of  its  road,  that  corporation  alleged  that  it  was  illegally  organized, 
and  had  no  authority  to  build  the  road,  and  that  its  act  of  making  a  contract  for 
such  construction  was  ultra  vires,  and  that  the  notes  given  were  void.  The  cor- 
poration had  operated  and  taken  the  earnings  of  the  road  for  a  number  of  years, 
paying  the  interest  on  the  notes,  and  it  was  held  that  this  defence  was  not. 
available  to  the  corporation. 

Where  an  illegal  contract  of  consolidation  between  two  competing  railway 
lines  has  been  executed,  and  defendant  has  derived  all  the  benefits  arising  from 
the  contract,  its  illegality  is  no  defence  to  a  bill  in  equity  for  an  accounting  and 
a  return  of  the  consideration  to  plaintiff  whose  property  and  equipments  passed 
to  defendant  under  the  contract.  Manchester  &  L.  R.  R.  v.  Concord  R.  R. 
(N.  H.),  20  A.  383. 

The  rule  that  a  corporation  is  estopped  from  pleading  ultra  vires  when  the 
contract  has  been  executed 'by  the  other  party  does  not  apply,  since  defendant 
received  nothing  thereby,  and  since  such  transactions  by  a  savings  bank  are 
against  public  policy.  Affirming,  44  Hun,  412;  Jamison  v.  Citizens'  Sav.  Bank, 
125  N.  Y.  135;  25  N.  E.  264. 

Where  the  indebtedness  that  a  corporation  is  authorized  by  its  charter  to  con- 
tract is  limited,  the  objection  that  a  mortgage  for  a  sum  in  excess  of  this  amount 
is  ultra  vires  cannot  be  urged  by  an  unsecured  creditor,  who  became  such  after 
the  mortgage  was  executed,  and  whose  claim  is  open  to  the  same  objection. 
Allis  v.  Jones,  45  F.  148;  Skeen  v.  Allis,  Id. 

A  railroad  company  which  has  received  aid  bonds  from  a  town  in  payment  for 
its  stock  cannot  claim  that  the  transaction  between  it  and  the  town  was  void, 
and  hence  the  town  never  acquired  the  legal  title  to  the  stock,  where  it  sold  the 
bonds  and  received  value  therefor,  and  has  never  offered  to  return  any  of  them> 
or  asserted  any  right  to  the  stock.     Illinois  G.  T.  Ry.  Co.  v.  Wade,  11  S.  Ct.  709. 

Under  Rev.  St.  U.  S.  §  5200,  providing  that  the  amount  for  which  any  one 
individual  or  firm  shall  be  indebted  to  a  national  bank  shall  not  exceed  a  certain 
sum,  when  such  a  bank  violates  the  provision  by  lending  to  one  person  an 
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The  liability  of  a  corporation  upon  ultra  vires  con- 
tracts does  not  rest  upon  the  doctrine  of  ratification 
which,  in  ordinary  legal  acceptation  which  as  applied 
to  such  contracts  a  party  has  authority  to  make,  but 
upon  acquiescence  on  which  the  other  party  transacted ,, 
so  that  he  cannot  be  restored  to  his  former  status,  and 
thereby  the  company  is  precluded  from  interposing  its 
own  infirmity  as  a  defence.1 

The  plea  of  ultra  vires  should  not,  as  a  general  rule, 
be  allowed  to  prevail,  whether  interposed  for  or  against 
a  corporation,  when  it  would  not  advance  justice,  but, 
on  the  contrary,  would  accomplish  a  legal  wrong. 
Bat  it  is  evident  that  in  attempting  to  give  promi- 
nence and  perspicuity  to  this  principle,  the  language  of 
the  courts  in  some  of  the  cases  is  unnecessarily  broad, 
and  if  followed  and  given  effect  as  law,  would  over- 
turn the  whole  doctrine  of  ultra  vires,  when  invoked 
for  the  protection  of  private  interests  against  abuse  or 
usurpation  of  powers  by  corporations. 


1  Camden  &  A.  E.  Co.  v.  May's  Ldg.,  etc.,  R.  Co.,  48  N.  J.  L.  530. 

amount  in  excess  of  the  limit,  such  person  cannot  set  up  the  violation  of  the 
statute  as  a  defence  to  his  liability  on  the  note.  If  a  penalty  is  to  be  enforced 
against  the  bank,  it  can  be  done  only  at  the  instance  of  the  government.  A 
contract  entered  into  by  the  bank  in  violation  of  this  section  is  not  void.  Wyman 
v.  Citizens'  Nat.  Bank,  20  F.  734. 

Where  one  sells  bonds  to  a  national  bank  at  a  certain  price,  the  bank  agreeing 
to  resell  the  bonds  to  the  vendor  at  the  same  price  or  less,  but,  the  bonds  subse- 
quently appreciating  in  value,  the  bank  refused  to  resell  them,  held,  in  a  suit  by 
the  vendor  for  the  breach  of  contract,  that  the  bank  cannot  escape  liability  by 
setting  up  that  it  had  no  authority,  under  the  national  bank  act,  to  buy  the 
bonds.     Logan  Co.  Nat.  Bank  v.  Townsend  (Ky.),  3  S.  W.  122. 

Nor  can  the  defence  be  urged,  to  defeat  securities  given  for  a  loan  made  by  a 
national  bank,  that  the  loan  was  for  an  amount  in  excess  of  the  restriction  of 
the  United  States  statute  upon  the  amount  of  loans  which  may  be  made  by  such 
banks.    Mills  Co.  Nat,  Bank  v.  Perry,  72  Iowa  15;  33  N.  W.  341. 

Applied  to  Fobeion  Cobporation. — The  rule  as  to  executed  contracts  is 
applied  to  a  limited  extent  to  foreign  corporations.  Thus,  in  an  action  by  ;i 
foreign  corporation  to  foreclose,  it  was  held  that  inasmuch  as  the  defendants  ha.l 
received  and  enjoyed  the  benefits  of  performance  it  cannot  plead  that  plaint- 
iff had  no  power  to  contract  within  the  state.  Watts  Campbell  Co.  v.  Yuen- 
gling,  51  Hun,  302;  Barnes  v.  Suddard,  117  111.  237;  7  N.  E.  477. 
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In  one  case  we  find  this  language  :  "  Again  in  nu- 
merous cases,  it  has  been  held  that  a  contract  made  by 
a  corporation  which  is  not  authorized  by  its  charter  is 
not  to  be  held  void,  and  that  a  defendant  sued  there- 
on cannot  refuse  payment ;  but  the  legislature  may 
inquire  into  any  violation  of  the  charter,  or  the  govern- 
ment may  institute  suit  for  that  purpose.  The  in- 
vestigation must  be  in  a  direct  proceeding  instituted 
by  the  government  for  that  purpose,  and  it  cannot  be 
had  in  a  collateral  way  by  individuals."1 

If  this-  doctrine  were  applied  in  practice  and  the  ex- 
cess or  misuse  of  corporate  powers  is  the  business  of 
the  state  only,  and  never  to  be  made  available  to 
a  party  litigant  in  an  ordinary  civil  action,  it  follows 
that  the  charter  or  articles  are  no  measure  of  a  corpo- 
ration's duty,  power,  right  or  privilege  with  reference 
either  to  its  members  or  the  general  business  public 
with  which  it  deals  ;  but  such  charter  or  articles  per- 
form no  other  duty  than  to  circumscribe  the  scope  of 
its  immunity  from  quo  warranto  proceedings.  The 
application  Of  a  well-known  principle  of  estoppel  pre- 
vents a  party  to  a  transaction  with  a  corporation  from 
attacking  the  corporate  existence  collaterally  ;  but  it 
would  be  a  serious  innovation  to  extend  it  generally  to 
cases  involving  the  validity  of  corporate  acts  in  con- 
nection with  the  exercise  of  corporate  powers  alleged 
to  be  illegal  because  not  authorized  by  the  charter  where 
the  legal  existence  of  the  corporation  was  not  involved. 
Nevertheless,  it  must  be  conceded  that  the  courts  so 
uniformly  give  effect  to  ultra  vires  contracts,  partly  ex- 


1  Un.  Water  Co.  v.  Murphy's  Flat,  etc.,  Co.,  22  Cal.  620.  To  support  this 
view  a  number  of  cases  are  cited,  and  among  them  Natoma  W.  &  C.  M.  Co.  v. 
Clarkin,  14  Cal.  552;  in  which  case  the  purchase  sought  to  be  impeached  was 
within  the  exercise  of  its  potential  powers  and  the  case  was  an  application  of  the 
recognized  rule,  although  the  statement  of  the  ground  of  the  decision  by  the 
learned  Chief  Justice  was  very  general  and  somewhat  misleading. 


§  767  ACTIONS    ON   CONTRACTS.  853 

edited,  that  the  duty  of  construction  to  determine 
whether  a  corporation  has  acted  within  or  has  exceeded 
its  powers  is  seldom  exercised  except  where  public 
policy  is  contravened  or  some  public  interest  is  threat- 
ened. But  in  few,  if  any,  instances  have  courts  re- 
fused, at  the  suit  of  a  non-assenting  stockholder,  to 
restrain  unauthorized  diversions  of  corporate  funds, 
where  the  interests  of  third  parties  were  not  at  stake  ; * 
and  courts  will  never  compel  specific  performance 
of  unexecuted  ultra  vires  contracts. 

§  767.  Contracts  executed  by  one  of  the  parties. — Al- 
though there  may  be  a  defect  of  power  in  a  corpora- 
tion to  make  a  contract,  yet  if  the  contract  is  not  in 
violation  of  the  charter  of  the  corporation,  or  of  any 
statutes  prohibiting  it,  and  the  corporation  has  by  its 
promise  induced  a  party  relying  upon  it,  and  in  execu- 
tion of  such  contract,  to  expend  money  and  perform 
his  part  of  the  contract,  the  corporation  is  liable  on  the 
contract.2  In  all  cases  holding  corporations  and  indi- 
viduals liable  in  such  cases,  there  is  an  application  of 
the  equitable  doctrine  which  prevails  where  transactions 
are  already  consummated  and  benefits  derived  from 
them  by  one  of  the  parties.3 


1  Supra,  §  625  et  seq. 

2  In  State  Board  of  Agr.  v.  Citizens'  Street  Ry.  Co.,  47  Ind.  407,  followed  and 
approved  in  Hitchcock  v.  Galveston,  96  U.  S.  351,  as  an  inducement  to  the 
plaintiff  to  locate  the  annual  state  fair  ground  near  the  terminus  of  the  com- 
pany's line  the  company  agreed  to  pay  plaintiff  $1,000.  The  fair  was  located 
according  to  the  contract  at  a  heavy  expense  to  the  plaintiff,  and  to  an  action 
by  it  to  recover  $1,000  defendant  pleaded  the  absence  of  power  in  its  charter  to 
expend  money  for  the  purpose  forming  the  consideration  for  the  contract. 

But  the  court  stated  a  clear  distinction  between  contracts  to  which  corpora- 
tions are  a  party  and  are  executed  by  one  of  the  parties  and  those  that  are  ex- 
ecutory purely  where  no  harm  will  be  done  if  the  parties  be  left  in  their  previous 
situations,  and  held  the  corporation  liable.  See  also,  Steam  Nav.  Co.  v.  Weed, 
17  Barb.  378. 

»  In  Sedgw.  Stat.  &  Const.  Law,  73,  2d  Ed.,  it  is  said:  "  It  must  be  further 
borne  in  mind  that  the  invalidity  of  contracts  made  in  violation  of  statutes  is 
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In  New  York,  the  courts  have  gone  very  far  in  en- 
forcing contracts  partly  executed,  though  not  justified 
by  corporate  charters.1 

§  768.  A  strong  case  required  to  defeat  a  recovery  of  bor- 
rowed money.— The  circumstances  of  a  transaction  must 


subject  to  the  equitable  exception  that,  although  a  corporation  in  making  a  con- 
tract acts  in  disagreement  with  its  charter,  where  it  is  a  simple  question  of  ca- 
pacity or  authority  to  contract,  arising  either  on  a,  question  of  regularity  of 
organization  or  of  power  conferred  by  the  charter,  a  party  who  has  had  the  ben- 
efit of  the  agreement  cannot  he  permitted  in  an  action  founded  on  it  to  question 
its  validity.  It  would  be  in  the  highest  degree  inequitable  and  unjust  to  permit 
the  defendant  to  repudiate  a  contract  the  fruits  of  which  he  retains." 

1  See  Parrish  v.  Wheeler,  22  N.  T.  494;  Bissell  v.  Mich.  Southern,  etc.,  R.  R. 
Co.,  Id.  124.  The  ease  of  Bradley  v.  Ballard,  53  111.  413,  extended  the  equitable 
doctrine  of  disregarding  the  excess  of  corporate  power,  and  giving  relief  very 
far,  and  seems  to  be  directly  contrary  to  the  conclusion  reached  in  the  East 
Anglian  Ry.  Co.  v.  The  Eastern  Counties  Ry.  Co.,  7  E.  L.  &  E.  505,  and  several 
other  cases;  but  it  should  be  observed  that  public  policy,  in  the  case  of  railroad 
and  other  quasi  public  and  municipal  corporations,  supervenes  the  equitable 
considerations  allowed  to  control  in  the  case  of  the  executed  contracts  with 
purely  private  corporations.  In  Bradley  v.  Ballard  case  it  was  held  that  even 
though  the  lender  of  money  to  a  corporation  knew  that  it  was  transacting  a 
business  beyond  its  chartered  powers,  and  that  his  money  would  be  used  in  such 
business,  yet  the  corporation  could  not  evade  the  payment  of  the  money  on  that 
ground  provided  the  business  itself  was  free  from  any  intrinsic  immorality  or 
illegality.  In  Taylor  v.  North  Star  Gold  Mining  Co.,  79  Cal.  285,  the  courtsaid: 
"  There  having  been  no  fraud  the  company  could  not  refuse  to  pay  the  money 
which  it  had  borrowed  on  the  ground  that  it  was  borrowed  for  the  purpose  of 
being  used  and  was  used  for  the  payment  of  expenses  which  were  incidental  to 
an  act  which  was  ultra  vires."  But  where  a  corporation  engaged  in  the  manu- 
facture of  iron  had  subscribed  for  stock  of  a  railroad  company,  and  delivered 
property  in  part  payment,  in  an  action  by  the  iron  company  to  recover  the  price 
of  the  property  so  delivered,  relief  was  refused.  The  court  said:  "The  iron 
company  was  at  liberty  by  its  agents  to  accede  to  the  demand  of  the  railway  com- 
pany for  the  delivery  of  the  goods  on  subscription,  or  to  decline  to  do  so.  It 
chose  with  a  full  knowledge  of  the  facts  to  deliver  the  goods,  and  there  is  no 
sound  reason  why  it  should  be  aided  in  a  law -suit  made  necessary  by  its  own 
voluntary  act,  that  would  not  apply  with  equal  force  to  a  natural  person."  Val. 
Ry.  Co.  v.  Erie  Iron  Co.,  46  Ohio  St.  44;  26  Am.  &  Eng.  Cor.  Cas.  55. 

In  Suydam  v.  Morris  Canal  &  Bkg.  Co.,  5  Hill,  491,  the  defendant  was  a  cor- 
poration whose  charter  provided  that  its  banking  operations  should  be  carried  on 
in  the  city  of  Jersey.  A  loan  had  been  made  to  an  officer  of  defendant  in  the 
city  of  New  York  and  a  plea  to  an  action  for  the  recovery  of  the  borrowed  money 
which  set  up  that  the  loan  was  not  received  by  it  at  the  place  where  by  its 
charter  it  was  authorized  to  do  business  was  overruled. 
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show  a  clear  intention  of  the  lender  of  money  to  a  cor- 
poration to  aid  in  the  consummation  of  an  unlawful 
and  prohibited  act  in  order  to.  warrant  a  court  in  enter-  ' 
taining  the  defence  of  ultra  vires  in  an  action  for  its 
recovery.1  A  bill  in  equity  is  a  proper  remedy  to  have 
bonds  of  a  corporation  declared  ultra  vires  and  void, 
and  to  have  the  deed  of  trust  given  to  secure  them ' 
released,  where  the  bonds  are  regular  upon  their  face, 
and  their  invalidity  depends  upon  the  extrinsic  evi- 
dence.2 

§  769.  An  extreme  case.— In  Sackett's  Harbor  Bank  v. 
Lewis  Co.  B'k,3  the  equitable  principle  of  suppressing 
an  unconscionable  defence  is  extended  beyond  the  limit 
of  previous  cases,  and  in  total  disregard  of  an  unequiv- 
ocal prohibition  contained  in  the  defendant's  charter. 
The  charter  provided  that  it  should  not  directly,  or 
indirectly  deal  or  trade  in,  or  buy  or  sell  any  goods, 
wares  or  merchandise,  or  any  commodities  whatever, 
except  to  sell  the  same  when  truly  pledged  by  way  of 
security  of  debts  due  the  corporation.  The  action  was 
for  the  purchase  price  of  a  quantity  of  butter.  The 
defendant  in  an  action  on  the  contract  set  up  its  inca- 
pacity to  make  the  purchase  ;  but  the  court  disallowed 
it  for  the  unique  and  decidedly  original  reason  that  it 
was  "  an  isolated  transaction." 

These  cases  illustrate  the  difficulty  attending  the  ap- 
plication of  the  doctrine  in  practice,  and  it  is  question- 
able if  the  doctrine  should  be  applied  at  all  to  suits  on 
contracts.  In  such  cases,  it  would  appear  necessary 
for  the  vendor  to  take  his  chances  on  the  verdict  of  a 
jury  or  the  finding  of  a  court,  as  to  whether  the  article 


1  Wright  v.  Hughes,  119  Ind.  324,  and  cases  cited. 

»  City  of  Chicago  v.  Cameron,  22  111.  App.  91;  aff'd,  11  N.  E.  899. 

*  11  Barb.  213. 
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sold  was  of  sufficient  utility  to  the  corporation  to  enable 
him  to  escape  the  defence  of  ultra  vires.  The  question 
-is  invariably  one  depending  largely  upon  the  existence 
of  facts  and  circumstances.  For  instance,  upon  the 
reasoning  in  any  of  the  cases  above  noticed,  could  a 
court  say,  as  a  matter  of  law,  that  any  article  which 
may  be  purchased  is  not  within  the  scope  of  the  powers 
of  a  corporation  for  manufacturing,  mining,  trading  or 
commercial  purposes  to  purchase  ? 

§  770.  Illegal  increase  of  capital  stock  and  issue  of  stock 

thereon.— Another  class  of  corporate  acts  which  are- 
void  under  any  and  all  circumstances,  and  hence  incap- 
able of  subsequent  ratification  and  adoption,  are  those 
by  which  an  increase  of  capital  is  attempted  to  be  made 
without  authority  of  law,  and  additional  shares  of  stock 
created  to  represent  the  same  authority  may  be  con- 
ferred upon  the  majority  or  even  upon  the  directors  in 
the  charter  to  alter  the  amount  of  share  capital ;  and  the- 
weight  of  authority  upholds  the  power  of  the  legislature 
to  confer  such  power  upon  the  majority  by  an  act 
subsequent  to  incorporation.1  But  without  authority 
expressly  conferred  in  some  form  by  the  state,  a  cor- 
poration has  no  power  whatever  to  either  increase  or 
reduce  the  amount  of  its  stock  ;  and  any  attempt  to  do 
so,  though  sanctioned  by  the  stockholders  unanimously, 
is  illegal  and  void.2  National  banks  can  increase  their 
capital  stock  only  as  provided  by  Rev.  St.  U.  S.,  sec. 
5142,  and  Act  Cong.  May  6,  1886  ;  and  where  an  in- 


i  Supra,  §  594. 

2  Scoville  v.  Thayer,  105  U.  S.  143,  148;  Sutherland  v.  Olcott,  95  N.  Y.  83, 
100-  N.  Y.  etc.,  R.  R.  Co.  v.  Schuyler,  34  Id.  30.  Granger,  L.  Ins.  Co.  v.  K;un- 
per,'73  Ala.  325;  Moses  v.  Ocoer  B'k,  1  Lea  (Tenn.),  398;  Ferris  v.  Ludlow,  T 
Ind.  517;  Lathrop  v.  Kneeland,  47  Barb.  432;  Salem  Mill  Dam  Co.  v.  Ropes,  G: 
Pick.  23;  Droitwich  Pat.  Salt  Co  v.  Curzon,  L.  R.  3  Exch.  35,  42;  Seignouret, 
v.  Home  Ins.  Co.,  24  Fed.  Rep.  332. 
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crease  is  attempted  to  be  made  without  obtaining  the 
consent  of  two-thirds  of  the  stock,  the  payment  in  full 
of  the  amount  of  such  increase,  and  the  certificate  and 
approval  of  the  comptroller  of  the  currency,  as  required 
by  those  statutes,  the  proceedings  are  invalid,  and 
preliminary  subscriptions  to  such  increase  cannot  be 
enforced.1 

An  authority  to  increase  does  not  imply  authority 
to  reduce  and  vice  versa?  Whether  a  corporation  having 
authority  by  its  charter,  or  under  amendments  thereto, 
to  issue  bonds  convertible  into  stock,  and  having  issued 
such  bonds  may  redeem  them  by  the  issue  of  stock  in 
excess  of  its  capital  stock,  otherwise  fixed,  is  a  question 
not  very  satisfactorily  settled  upon  authority  ;  but  the 
prevailing  opinion  favors  the  power  to  do  so.3 

The  ground  upon  which  the  validity  of  such  issues 
is  upheld  is  that  the  authority  to  issue  stock  so  con- 
ditioned, contains  by  implication,  the  further  authority 
to  increase  the  capital  stock  to  the  same  extent.4 


1  Winter  v.  Armstrong,  37  F.  508.  In  this  case  an  action  by  the  receiver  of  st 
national  bank  was  brought  to  enforce  subscriptions  to  a  proposed  increase  of  its 
capital  stock.  It  was  held  that  an  allegation  that  the  bank,  subsequent  to  de- 
fendants' subscription,  and  with  their  knowledge,  represented  to  the  public  by 
means  of  circulars,  letter-heads,  etc.,  that  its  capital  stock  had  been  so  in- 
creased, and  that  defendants  allowed  their  names  to  remain  "  upon  the  list  of 
those  subscribing  for  and  entitled  to  suchnew  or  increase  of  stock,"  but  without 
alleging  that  the  public  gave  credit  to  the  bank  oft  the  faith  that  defendants 
were  part  owners  of  such  increase  of  stock,  or  that  they  allowed  themselves  to 
be  held  out  as  actual  stockholders,  did  not  show  that  they  were  estopped  to 
plead  the  failure  of  the  bank  to  comply  with  the  statutory  requirements  in  per- 
fecting such  increase;  and  a  subscriber  who  had  made  payments  on  his  sub- 
scription to  the  proposed  increase,  believing  that  the  statutory  requirements 
would  be  complied  with,  was  entitled  to  have  the  amount  thereof  allowed  as  a 
claim  against  the  assets  of  the  bank  in  the  receiver's  hands. 

2  Sutherland  v.  Olcott,  95  N.  Y.  93;  Seignouret  v.  Home  Ins;  Co.,  24  F.  332. 

3  Belmont  v.  ErieRy.  Co.,  52  Barb.  637,  669;  Ramsey  v.  Erie.Ry.  Co.,  38  How.. 
Pr.  193,  216. 

4  It  was  held  that  a  corporation  having  power  to  increase  its  capital  stock  might 
usually  issue  bonds  at  50  per  cent,  of  their  par  value  convertible  into  stock  upon 
payment  of  the  other  50  per  cent.  Van  Allen  v.  111.  Cent.  R.  R.  Co.,  7  Bosw.  515.  The 


•858  ACTIONS   ON   CONTRACTS.  §§  771,  772 

§  771.   Illegal  and  irregular  exercise  of  the  power.— 

Where  there  is  statutory  authority  for  an  increase,  but 
the  presribed  formalities  for  the  exercise  of  the  power 
are  not  observed,  the  stock  under  such  irregular  exercise 
of  authority  is  not  void,  but  voidable  only.  The  total 
disregard  of  the  substantial  requirements  of  the  law, 
however,  in  the  issue  of  stock  will  sometimes  render  it 
spurious  and  invalid  for  any  purpose  of  membership, 
although  the  power  to  issue  it  in  a  lawful  manner  be 
possessed  by  the  corporation. 

§  772.  Remedies  by  corporation  and  holders  of  spurious 
stock. — In  addition  to  the  right  of  any  holder  of  the 
legally  issued  stock  to  invoke  equitable  remedies  in 
such  cases,  a  bona  Repurchaser  of  spurious  or  over- 
issued stock  has  his  action  against  the  corporation  for 
damages.1  And  though  a  purchaser  take  such  stock 
with  full  notice  of  the  illegality  in  its  issue,  he  may  set 
up  the  illegality  as  a  defence  to  an  action  for  calls 
and  assessments.  There  can  be  no  estoppel  in  such 
-  case.2  If  part  of  the  subscription  or  an  installment  has 
been  paid,  the  subscriber  may  recover  back  the  money 
paid  by  tendering  the  spurious  stock  to  the  corporation 
and  offering  to  rescind,  although  he  subscribed  for  it 
and  took  it  with  fall  knowledge  of  the  facts.3 


holder  of  bonds  convertible  into  stock  may  demand  stock  therefor  at  any  time; 
and  though  a  dividend  be  declared  just  after  the  demand  he  is  entitled  to  the 
stock  and  dividend.  Jones  v.  Terre  Haute,  etc.,  R.  R.  Co.,  57  N.  T.  196.  Contra, 
Sutliff  v.  Cleveland,  etc.,  R.  R.  Co.,  24  O.  St.  147.  The  question  of  payment 
for  the  stock  issued  upon  the  increase  is  separate  and  distinct  from  that  involved 
in  the  legality  of  the  issue;  but  it  is  held  that  payment  may  be  received  in 
bonds  of  the  corporation.  Lohman  v.  N.  Y.,  etc.,  R.  R.  Co.,  2  Sandf.  (Sup.  Ct.) 
39;  Reed  v.  Hoyt,  51  Id.  121. 

1  Allen   v.  South  Boston  R.    Co.,  150  Mass.  200,  holding  the   measure  of 
damages  to  be  the  market  value  of  the  stock  at  time  cause  of  action  accrued. 

2  Scoville  v.  Thayer,  105  U.  S.  143;  Page  v.  Austin,  10  Can.  Sup.  Ct.  132; 
Clark  v.  Tuner,  73  Ga.  1. 

3  Knowlton  v.  Compress,  etc.,  Co.,  14  Blatchf.  364;  s.  c.  103  U.  S.  49;    Reed  v. 
Boston  Machine  Co.,  141  Mass.  454.    The  defence  of  the  ultra  vires  character 
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§  773.  Illegal  issue  of  preferred  stock. — In  the  absence 
of  statutory  authority  or  a  provision  in  the  articles 
allowing  it,  the  issue  of  preferred  stock  is  illegal ; 1  but 
when  authorized  is  entirely  proper  and  binding  pro- 
vided the  manner  of  issuing  it  is  regular  and  it  is  justi- 
fied by  the  purpose  and  occasion  ;  and  the  power  may 
be  given  by  amendment  accepted  by  the  members,  as 
well  as  in  the  original  charter.2 

Partly  preferred  and  partly  non-preferred  stock  can- 
not be  issued  under  a  power  to  issue  preferred  shares  ; 3 
and  the  issue  of  preferred  shares  in  excess  of  the 
-amount  authorized  is  an  over-issue  and  is  clearly 
illegal.4  Nor  have  directors  under  authoritv  to  issue 
preferred  stock  the  right  to  issue  it  for  the  purpose  of 
paying  dividends  upon   common  stock.5    To   render 


•of  the  transaction  is  available,  though  a  note  has  been  given  for  the  amount. 
Merrill  v.  Gamble,  46  la.  615;  Merrill  v.  Beaver,  Id.  646;  Same  v.  Same,  50  Id. 
404. 

1  Guinness  v.  Land  Corp.  of  Ireland,  22  L.  R.  Ch.  Div.  349;  Hutton  v.  Scar- 
borough, etc.,  Co.,  4  De.  G.  J.  &  S.  672;  Melhado  v.  Hamilton,  28  L.  T.  (N.  S.) 
578;  Sturge  v.  Eastern,  etc.,  R.  R.  Co.,  7  De  G.  M.  &  G.  158;  Fielden  v.  Lan- 
cashire, etc.,  Ry.  Co.,  2  De  G.  &  Sm.  531;  Hutton  v.  Scarborough,  etc.,  Co.,  2 
Dr.  &  Sm.  521 ;  Ashbury  v.  Wilson,  L.  R.  30  Ch.  D.  376.  See  also,  Railway 
Companies  Act,  1867,  30,  31  Vict.  Ch.  127,  sees.  6-17.  Authority  to  borrow 
money  does  not  authorize  the  issue  of  preferred  stock.  Kent  v.  Quicksilver 
Mining  Co.,  78  N.  Y.  159.  A  contrary  doctrine  has  prevailed  in  a  few  cases. 
See  Harrison  v.  Mexican,  etc.,  R.  R.  Co.,  19  L.  R.  Eq.  Cas.  358;  Hazelhurst  v. 
Savannah,  etc.,  R-  R.  Co.,  43  Ga.  13;  Rutland,  etc.,  R.  R.  Co.  v.  Thrall,  35  Vt. 
536.  Since  there  is  no  material  difference  between  a  preference  share  and  guar- 
anteed stock,  corporations  have  no  common  law  authority  to  issue  the  latter. 
Davies  v.  Proprs.,  etc.,  49  Mass.  321 ;  Memphis,  etc.,  Co.  v.  Memphis,  etc.,  R.  R. 
Co.  (Tenn.)  5  S.  W.  52;  Wilson  v.  Mich.,  etc.,  R.  R.  Co.,  95  Mass.  400;  Curry 
v.  Scott,  54  Pa.  St.  270.  There  are  a  number  of  cases  which  hold  that  a  loan 
may  take  the  shape  of  a  sale  of  stock  on  which  dividends  are  guaranteed  pro- 
vided the  transaction  is  had  with  parties  not  members  of  the  corporation.  See 
Burt  v.  Rattle,  31  O.  St.  116;  Totten  v.  Tison,  54  Ga.  139. 

2  Everhart  v.  West  Chester,  etc.,  R.  R.  Co.,  38  Pa.  St.  339;  Harrison  v.  Mexi- 
can, etc.,  R.  R.  Co.,  L.  R.  19  Eq.  Cas.  358.  Compare  Moss  v.  Syres,  32  L.  J.  Ch. 
711. 

3  Covington,  etc.,  Co.  v.  Sargent,  1  Cin.  Sup.  Ct.  354. 

*  Melhado  v.  Hamilton,  28  L.  T.  (N.  S.)  578;  s.  c.  29  Id.  364. 

*  Chaffee  v.  Rutland,  etc.,  R.  Co.,  55  Vt.  110;  Jones  on  Ry.,  sec.  620. 
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such  issue  legal  its  par  value  must  be  added  to  the  per- 
manent capital  stock  as  is  required  in  the  case  of  an 
ordinary  increase.1 

The  attempt  to  raise  funds  by  this  means  has  often 
been  resorted  to  by  companies  when  in  financial  straits  T 
but  the  courts  have  almost  invariably  enjoined  such 
threatened  violation  of  the  rights  of  holders  of  commom- 
stock  or  decreed  its  cancellation  after  being  issued. 
The  remedy  is  by  bill  in  equity,2  and  the  complainant 
need  not  wait  until  there  are  funds  to  make  a  divi- 
dend before  suing.3 

It  is  a  power  liable  to  be  greatly  abused  not  only  to 
the  injury  of  common  shareholders,  but  to  public  detri- 
ment, as  hg,s  been  demonstrated  in  numerous  instances' 
in  England  under  liberal  statutory  provisions.4 

But  common  stockholders  who  have  equal  privileges 
extended  to  themselves  with  others,  are  entitled  to  no 
relief  in  equity  against  an  issue  of  preferred  stock  under 
power  conferred  and  regularly  exercised.5 

§  774.  Distinction  between  the  legal  status  of  preferred 

and  over-issued  stock. — While  stock  issued  beyond  the 
amount  designated  in  the  charter  and  unauthorized 
preferred  or  guaranteed  stock  are  equally  without 
validity  at  the  inception,  a  somewhat  different  rule 
applies  to  them  respectively  in  the  hands  of  purchasers. 


i  Supra,  §  602 

2  Guinness  v.  Land  Corporation  of  Ireland,  L.  R.  2  Ch.  D.  349. 

3  Sturge  v.  Eastern,  etc.,  Ry.  Co.,  7  De  G.  M.  &  G.  158. 

*  For  expositions  of  practices  under  statute  30  and  31  Vict.,  ch.  27,  see  Corry 
v.  Londonderry,  etc.,  Ry.  Co.,  29  Beav.  263;  Re  Bristol,  etc.,  Ry.  Co.,  L.  R.  6. 
Eq.  448;  Midland  Ry.  Co.  v.  Gordon,  16  Mee  &  W.  804;  London,  etc.,  Ass'n  v. 
Wrexham,  etc.,  Ry.  Co.,  L.  R.  18  Eq.  566;  Munas  v.  Isle  of  Wight  Ry.  Co.,  L. 
R.  8  Eq.  665;  Matthews  v.  Gt.  Northern,  etc.,  Ry.  Co.,  28  L.  J.  Chan.  375;  Re 
Cambrian  Ry.  Co.,  L.  R.  3  Chan.  278;  Webb  v.  Earl,  L.  R.  20  Eq.  556;  Stevens 
v.  Midland,  etc.,  Ry.  Co.,  L.  R.  8  Chan.  1064;  Re  Anglo-Danubian,  etc.,  Co., 
L.  R.  20  Eq.  339. 

6  Re  The  South  Durham  Brewery  Co.,  Ltd.,  53  L.  T.  Rep.  (N.  S.)  928;  City  of 
Covington  v.  Bridge  Co.,  10  Bush.  (Ky.)  09. 
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Questions  of  public  policy  affect  the  case  of  an  attempted 
increase  of  capital  stock  without  legal  authority,  it  being 
the  policy  of  the  law  to  prevent  the  deception  of  the 
public  and  the  obtaining  of  credit  by  a  corporation  upon 
ostensible  capital  which  it  does  not,  in  reality,  possess  ; 
and  this  is  best  accomplished  by  holding  such  over- 
issue absolutely  void  and  incapable  of  ratification.1 

But  it  is  unimportant  to  creditors  whether  the  surplus 
profits  of  their  debtor  be  paid  to  one  class  of  share- 
holders in  preference  to  another,  or  distributed  to 
all  impartially,  so  long  as  the  capital  and  their  se- 
curity is  not  impaired.  Accordingly,  it  is  held  that  an 
unauthorized  issue  of  preferred  stock  may  be  ratified 
by  the  holders  of  common  stock,  so  as  to  estop  them 
from  afterwards  objecting.  Dissenting  shareholders 
may  be  barred  by  delay  from  which  acquiescence  may 
be  inferred,  especially  if  while  they  have  slept  upon 
their  right  to  have  it  set  aside  and  cancelled,  the  inter- 
ests of  bona  fide  purchasers  of  the  preference  issue  have 
beeome  involved,2  whereas  not  even  unanimous  assent 
of  all  the  parties  concerned  will  legalize  an  attempted 
illegal  increase  or  reduction  of  capital  stock.3  A 
holder  of  common  stock  who  has  acquiesced  in  an  issue 


1  Grangers'  Life,  etc.,  Ins.  Co.  v.  Kramper,  73  Ala.  325;  Ferris  v.  Ludlow,  7 
tnd.  517;  Salem  Mill  Dam  Corp.  v.  Hopes,  6  Pick.  23;  Scoville  v.  Thayer,  105 
U.  S.  143,  148;  Mechanics'  B'k  v.  N.  Y.,  etc.,  R.  R.  Co.,  13  N".  Y.  599;  K.  Y. 
etc.,  R.  R.  Co.  v.  Schuyler,  34  Id.  30;  Lathrop  v.  Kneeland,  46  Barb.  432; 
Moses  v.  Ocoee  B'k,  1  Lea  (Tenn.),  398;  Sutherland  v.  Olcott,  95  N.  Y.  93,  100- 
Infra,  §  804. 

2  Hazelhurst  v.  Savannah,  etc.,  Ry.  Co.,  43  Ga.  13;  Kent  v.  Quicksilver  Min- 
ing Co.,  78  N".  Y.  159;  Lockhart  v.  Van  Alstyne,  31  Mich.  76;  Taylor  v.  South, 
etc.,  R.  R.  Co.,  4  Woods,  575;  s.  c.  13  Fed.  Rep.  152.  What  amounts  to  a 
waiver  of  the  right  and  acquiescence  is  a  question  of  fact  for  a  jury.  Accept- 
ance of  part  of  the  preferred  stock  and  receipt  of  dividends  thereon  is  a  waiver 
Branch  v.  Jessup,  106  U.  S.  468.  Compare  Covington,  etc.,  Co.  v.  Sargent,  1 
Gin.  Sup.  Ct.  354. 

3  Droitwitch,  etc.,  Co.  v.  Curzon,  L.  R.  3  Ex.  35,  42. 
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of  preferred  stock  is  not  released  from  his  obligation  to 
pay  for  his  shares  by  such  issue.1 

§  775.  Executory  ultra  vires  contracts  not  enforceable. — ■• 

Contracts,  the  making  of  which  are  palpable  assump- 
tions of  power  not  found  in  express  terms,  or  by  im- 
plication among  those  conferred  upon  the  corporation, 
are  voidable  at  the  election  of  either  party  thereto,  if 
wholly  unperformed.2 

Where,  however,  either  party  has  received  a  benefit 
or  the  other  an  injury  under  the  contract,  or  perform- 
ance has  proceeded  so  far  that  it  cannot  be  held  void 
without  loss  or  great  inconvenience,  a  controlling  equity 
will  refuse  to  allow  the  defence  of  ultra  vires  to  prevail 
against  its  enforcement.3 

§  776.  Money  paid  for  purpose  which  fails. — Money  paid 
to  a  corporation  upon  an  understanding  that  acts  shall 
be  done  not  authorized  by  the  charter  at  the  time  of 
the  payment  and  promise,  in  anticipation  of  the  re- 
quisite power  being  subsequently  conferred,  may  be 
recovered  back  if  the  attempt  fail.     The  recovery  is 


1  Hoyt  v.  Quicksilver  Mining  Co.,  17  Hun,  169;  Kent  v.  Same,  78  N.  Y.  159; 
Hazelhurst  v.  Savannah,  etc.,  R.  R.  Co.,  43  Ga.  13;  Rutland,  etc.,  R.  R.  Co.  v. 
Thrall,  35  Vt.  53(5;  White  v.  Franklin  B'k,  22  Pick.  181;  Parsons  Contr.  746. 

2  See  Alexander  v.  Cauldwell,  83  N.  V.  480;  Franklin  Co.  v.  Lewiston  Inst, 
for  Savings,  68  Me.  43;  Seligman  v.  Charlotteville  Nat.  B'k,  3  Hughes  (C.  C.) 
647;  Davis  v.  Old  Colony  R.  R.  Co.,  131  Mass.  258;  Mut.  Sav.  B'k  v.  Meriden 
Agency  Co.,  24  Conn.  159;  Abbott  v.  Bait.,  etc.,  Steam  Packet  Co.,  1  Md.  Ch. 
542;  Nat.  Trust  Co.  v.  Miller,  33  N.  J.  Eq.  155;  Gunn  v.  Cent.  R.  R.  Co.,  74 
Ga.  509. 

3  Argenti  v.  S.  F.  Co.,  16  Cal.  255;  Buffett  v.  Troy  &  Boston  R.  R.  Co.,  40  N. 
Y.  168;  Darst  v.  Gale,  83  111.  136.  See  De  Groff  v.  Am.  Linen  Thread  Co.,  21 
N.  Y.  124;  s.  c.  24  Barb.  375;  Whitney  Arms  Co.  v.  Barlow,  63  N.  Y.  62; 
Camden  &  Atl.  R.  R.  Co.  v.  Mays'  Landing,  etc.,  R.  R.  Co.,  48  N.  J.  530;  Parish 
v.  Wheeler,  22  N.  Y  494;  Hitchcock  v.  Galveston,  96  U.  S.  341;  State  Board 
of  Agr.  v.  Citizens  Street  Ry.  Co.,  471  Ind.  407;  Gold  Min.  Co.  v.  Nat.  B'k,  96 
U.  S.  640;  Alleghany  City  v.  McClurkan,  14  Pa.  St.  SI;  City  of  Natchez  v. 
Mallory,  54  Miss.  499;  Underwood  v.  Newport  Lyceum,  ">  B.  Monr.  129;  Ry.. 
Co.  v.  McCarthy,  96  U.  S.  258;  San  Antonio  v.  Manaffy,  Ibid.  312. 
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not  upon  the  express  contract,  but  upon  an  implied 
promise  independent  of  it.1 

§  777.  Executory  contracts  void  for  excess  of  power  but 
not  expressly  prohibited — The  right  of  the  state  to  inter- 
fere and  punish  a  corporation  for  abusing  or  exceeding 
its  authority  will  not  be  anticipated,  or  that  function 
assumed  by  courts  where  the  immediate  equities  of  the 
parties  and  the  plainest  rules  of  good  faith  require 
that  contracts  partly  executed  shall  be  recognized  and 
enforced.  This  principle  does  not  extend  to  the  en- 
forcement of  contracts  clearly  in  excess  of  corporate 
authority,  but  not  prohibited  by  law.  When  wholly 
unexecuted,  such  contracts  are  void  by  the  common 
law  prohibition,  which  will  be  regarded  unless  it  be- 
comes necessary  to  effect  the  ends  of  justice.  But  it 
does  extend  to  the  enforcement  of  contracts  partly  ex- 
ecuted, for  there  is  no  public  or  private  justice  sub- 
served by  allowing  one  party  to  an  invalid  transaction 
to  set  up  the  unconscionable  and  unmeritorious  defence 
that  a  corporation,  or  himself,  has  acted  without  au- 
thority or  in  a  manner  unwarranted  by  law. 

To  use  the  terms  employed  by  a  late  case,  there  is 
an  "  irrepressible  conflict "  between  the  legal  proposi- 
tion that  a  corporation  possesses  those  powers  and  those 
only  which  are  conferred  in  its  charters  and  the  exer- 
cise of  equitable  jurisdiction  to  enforce  contracts  with- 
out regard  to  the  legal  limitation  thus  imposed.  But 
it  is  one  of  the  fundamental  differences  between  the 
two  jurisdictions,  that  the  one  is  hampered  by  definite 


i  Anthony  v.  Household  S.  M.  Co.  (R.  I.),  5L.  E.  An.  575;  Dill  v.  Wareham, 
7  Mete.  438;  Congress  &  E.  Spr.  Co.  v.  Knowlton,  103  TJ.  S.  49;  Nashville  v. 
Ray,  19  Wall.  468;  Oneida  B'k  v.  Ontario  B'k,  21  ST.  Y.  490;  Thomas  v.  West 
Jersey  R.  Co.,  101  U.  S.  71;  New  Castle  N.  R.  Co.  v.  Simpson,  21  Fed.  Rep. 
533. 
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unbending  rules,  while  the  other  has  always,  except 
where  prohibited  by  some  positive  rule  of  law,  refused  to 
draw  the  line  on  the  one  side  of  which  it  will,  in  a  case 
of  hardship  and  undue  advantage,  decline  to  grant  relief, 
and  on  the  other  provide  a  remedy  for  the  injured  party. 
It  has  often  been  insisted  that  to  enforce  a  contract 
not  authorized  by  the  charter  into  which  a  corporation 
and  another  party  have  deliberately  entered  is  to  totally 
defeat  the  policy  and  object  of  the  law  in  requiring 
corporations  to  obtain  a  charter,  or  persons  forming  a 
corporation  under  general  laws  to  place  on  record 
articles  of  incorporation,  as  notice  to  the  public  of  the 
measure  of  their  right  and  power  in  exercising  the 
franchise  of  being  a  corporation.  But  it  should  be 
remembered  that  the  very  uncertainty  of  the  extent 
to  which  courts  of  equity  will  go  in  the  enforcement 
of  ultra  vires  contracts  is  itself  ample  protection  to  the 
public  against  unbridled  abuse  and  unwarranted  ex- 
ercise of  corporate  powers;  and  the  fact  that  before 
contracts  made  in  excess  of  corporate  powers  will  be 
enforced  it  must  appear  that  they  are  in  all  other  re- 
spects free  from  fraud  and  collusion  and  are  based  on 
adequate  consideration,  would  seem  to  afford  sufficient 
protection  to  the  stockholders.  Besides,  it  may  be 
said,  that  while  the  public  laws  and  public  records  are 
constructive  notice  to  every  person  dealing  with  a 
corporation,  it  may  also  be  said  that  there  is  a  reason- 
able presumption  that  the  necessity  and  adaptability 
of  any  particular  form  and  character  of  transaction  to 
carry  out  the  objects  of  a  corporation  are  best  known 
to  the  agents  and  stockholders  themselves.  The  hold- 
ing out  of  officers  and  agents  as  such  is  a  continuing 
representation  that  they  have,  by  consent  of  the 
members,  selected  the  most  appropriate  means  for 
transacting  the  business  of  the  corporation.  If  the 
former  by  collusion  with  an  outside  party  attempt  to 
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deprive  the  latter  of  any  substantial  right,  or  to  in  any 
way  divert  the  funds  of  the  corporation  into  unauthor- 
ized channels,  or  in  any  case  or  by  any  means  perform 
any  ultra  vires  act,  the  courts  will  afford  them  a  pre- 
ventive remedy  ;  and  if  any  unauthorized  transaction, 
the  benefit  of  which  is  sought  by  action,  is  shown  to 
have  been  entered  into  in  pursuance  of  a  fraudulent 
scheme  in  which  the  party  dealing  with  the  agent  has 
participated,  the  corporation  and  the  interests  of  the 
shareholders  are  protected  from  the  success  of  such 
scheme  through  the  machinery  of  a  court  to  the  same 
extent  as  if  the  injury  were  about  to  be  done  to  outside 
parties. 

In  the  exercise  of  a  free  and  unlimited  discretion, 
courts  have  discriminated  between  cases  as  presented 
from  time  to  time,  where  there  was  a  mere  defect  of 
power  to  make  the  particular  contract,  sometimes 
enforcing  it  and  at  other  times  refusing  to  inter- 
fere.1 


1  The  defence  that  defendant  was  prohibited  from  trading  in  such  goods  was 
overruled  upon  equitable  grounds  in  an  action  to  recover  for  goods  sold  and 
delivered.  Chester  Glass  Co.  v.  Dewey,  16  Mass.  94.  This  is  an  extreme  case, 
and  allowed  in  equity  to  be  set  up  in  opposition  to  positive  law.  In  a  case 
where  suit  was  brought  by  a  corporation  for  borrowed  money  the  defence  set  up 
was,  that  the  corporation  had  no  power  to  loan  money.  But  the  court  drew  a 
■distinction  between  the  violation  of  an  express  statute  and  »  mere  want  of 
power  to  make  the  contract  and  overruled  the  objection.  Nav.  Co.  v.  Weed,  17 
Barb.  378.  This  principle  has  been  repeatedly  held  applicable  to  individuals 
attempting  to  screen  themselves  from  liability  when  contracting  with  a  corpora- 
tion, as  well  as  in  cases  of  corporations  seeking  to  escape  responsibility  on  the 
plea  of  ultra  vires  for  acts  deliberately  done  with  all  needful  formalities  and 
where  they  have  received  benefits  under  the  contracts.  Such  defences  are  sel- 
dom tolerated  in  our  courts.  To  deny  a  party  in  such  cases  the  benefit  of  the 
contract  where  no  guilty  complicity  can  be  charged  upon  the  other  party  would 
be  substantially  to  secure  to  him  the  fruits  of  an  illegal  transaction  and  to 
operate  as  a  premium  upon  repudiation  and  fraud.  See  also,  Bradley  v.  Ballard, 
53  III.  403;,Bissell  v.  The  Mich.  Southern,  etc.,  R.  R.  Co.,  22  N.  Y.  262;  Par- 
rish  v.  Wheeler,  22  N.  T.  494;  De  Groff  v.  Am.  L.  Thread  Co.,  21  N.  T.  124; 
Palmer  v.  Lawrence,  3  Sandf.  161 ;  The  Sacketts  Harbor  B'k  v.  The.  Lewis 
County  B'k,  11  Barb.  213;  The  San  Francisco  Gas  Co.  v.  The  City  of  San  Fran- 
cisco, 9  Cal.  453;  Silver  Lake  B'k  v.  North,  4  Johns.  Ch.  370;  The  State  of  Ind. 

55 
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§  778.  Commercial  paper — The  plea  of  ultra  vires  is 
never  allowed  to  defeat  a  recovery  by  the  bona  fide 
holder  of  negotiable  paper.  Authority  to  make  com- 
mercial paper  is  incident  to  the  corporate  power  of  all 
business  corporations,  and  the  same  general  rules  of 
law  apply  as  in  the  case  of  natural  persons.  Bills  of 
a  bank,  for  instance,  where  properly  signed,  though 
issued  without  consideration,  and  even  if  stolen,  are 
good  in  the  hands  of  an  innocent  holder  for  value.1 

The  general  rule  here  laid  down  has  the  support  of 
numerous  authorities.2 

§  779.  Purchases  of  stock  in  other  corporations. — It  is 
well  settled  that  a  consolidation,  or,  what  amounts  to 
the  same  thing,  the  obtaining  absolute  control  of  one 
corporation  by  another,  cannot  be  effected  by  indirect 
means  as  by  the  purchase  of  a  controlling  interest  in 
its  shares  of  stock.8    It  has  been  held  that  a  note  given 


v.  Woram,  6  Hill  N.  Y.  33;  Main  v.  Casserly,  67  Cal.  127;  7  P.  271;  The  Ches- 
ter Glass  Co.  v.  Dewey,  16  Mass.  94;  Steamboat  Co.  v.  McCutcheon,  13  Pa.  St. 
13;  Potter  v.  The  B'k  of  Ithaca,  5  Hill  N.  T.  490;  Suydaua  v.  Morris  Canal  & 
Bk'g  Co.,  5  Hill  N.  Y.  491.  See  also,  Mott  v.  The TJ.  S.  Trust  Co.,  19  Barb.  568^ 
Bank  v.  Hammond,  1  Rich.  281;  Southern,  etc.,  Co.  v.  Lanier,  5  Pla.  110;  Ar- 
genti  v.  The  City  of  S.  P.,  16  Cal.  255;  Little  v.  O'Brien,  9  Mass.  403.  The  case 
of  the  Union  National  B'k  v.  Mathews,  98  TJ.  S.  621,  was  similar  in  many  re- 
spects to  that  of  Bradley  v.  Ballard,  supra.  See  also  Harris  v.  Runnels,  12 
How.  79.  In  a  suit  against  a  corporation  to  restrain  it  from  lowering  the  level 
of  the  water  in  a  lake,  it  is  proper  to  join  the  president  of  the  company  and  his 
agent  as  defendants  where  it  is  alleged  that  the  president  owns  a  majority  of  the 
stock,  and  has  for  years  managed  the  affairs  of  the  corporation,  and  controlled 
the  level  of  the  water  in  the  lake  at  his  pleasure  and  for  his  own  benefit.  Cedar 
Lake  Hotel  Co.  v.  Cedar  Lake  Hydraulic  Co.  (Wis.),  48  N.  W.  371. 

1  Monumental  Nat.  B'k  v.  Globe  Wks.,  101  Mass.  57. 

2  See  Narragansett  B'k  v.  Atl.  Silk  Co.,  3  Mete.  282;  Bird  v.  Daggett,  97 
Mass.  494;  Farmers'  &  Merchants'  B'k  v.  Empire,  etc.,  Co.,  5  Bosw.  275;  Moore 
v.  TanningCo.,  60  Vt.  459;  Holmes,  etc.,  Mfg.  Co.  v.  Holmes,  etc.,  Metal  Co., 
53  Hun,  52,  where  it  was  held  to  be  no  defence  to  a  note  given  for  the  price  of 
Stock  of  another  company  that  the  payee  corporation  had  no  right  to  acquire 
title  to  such  stock. 

«  Supra,  §§  9,  172. 


§  780  ACTIONS   ON   CONTRACTS.  867 

by  a  manufacturing  corporation  for  the  purchase  of 
shares  in  a  bank  was  not  collectible.1 

§  780.  Summary  of  principles. — Notwithstanding  the 
numerous  conflicts  found  in  judicial  dicta  on  this  sub- 
ject, and  the  great  difficulty,  if  not  impossibility,  of 
reconciling  them,  it  is  thought  the  law  of  ultra  vires  is 
reducible  to  a  few  simple  propositions  :  1.  Transac- 
tions fully  completed  will,  in  all  cases,  be  allowed  to 
stand  without  regard  to  their  validity,  when  compared 
with  the  powers  conferred  upon  the  corporation  as  be- 
tween the  immediate  parties  thereto.  2.  Contracts 
partly  performed  will  be  enforced  if  within  the  powers 
conferred  under  any  circumstances,  if  entered  into  in 
good  faith  by  a  party  without  notice  of  the  non-exist- 
ence of  the  circumstances  authorizing  the  corporation 
to  make  the  contract,  although  the  facts  authorizing 
the  particular  contract  do  not  in  reality  exist.  3.  Al- 
though contracts  clearly  in  excess  of  the  powers  con- 
ferred upon  the  corporation  under  any  and  all  circum- 
stances are  in  general  voidable  by  either  party,  yet 
completion  will  be  enforced  if  partly  performed,  or  if 
to  adjudge  them  void  would  have  the  effect  to  award  to 
the  party  alleging  the  defect  of  power  a  premium  upon 
his  wrongful  and  illegal  act  by  allowing  him  to  retain 
the  fruits  of  it.  4.  Contracts  expressly  prohibited  or 
declared  illegal  are  void  and  unenforceable,  but  bene- 
fits received  under  them  must  be  accounted  for  where 
the  parties  are  not  in  pari  delicto  ;  and  when  the  in- 
jured and  innocent  party  is  without  adequate  remedy 
except  by  the  terms  of  the  contract,  and  where  to  ad- 
judge otherwise  would  enable  the  culpable  party  to 
unjustly  retain  the  fruits  of  fraud  and  illegality,  courts 


1  Sumner  v.  Marcy,  3W.&M.  105. 
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will  enforce  such  contracts.  5.  Contracts,  whether  by 
corporations  or  individuals,  upon  considerations  that 
are  immoral  or  are  in  their  nature  and  tendency  sub- 
versive of  the  interests  of  the  public,  or  prejudicial  to 
social,  political  or  moral  welfare  of  society,  are  void, 
and  no  remedy  will  be  given  to  either  party  where  they 
are  in  pari  delicto.  But  if  one  of  the  parties  be  inno- 
cent of  wrong  intent,  in  entering  into  the  reprehensi- 
ble transaction,  the  other  will  be  compelled  to  restore 
all  property  and  benefits  obtained  under  it.  6.  The 
ultra  vires  character  of  a  transaction  is  available  to 
either  party  to  it,  if  available  at  all,  except  it  fall  within 
one  or  the  other  of  the  last  three  preceding  subdivisions 
of  this  section.1  7.  An  injunction  will  be  granted  at 
the  suit  of  any  shareholder  to  restrain  unauthorized 
exercise  of  the  corporate  powers,  or  the  diversion  of  its 
funds,  franchises  or  other  property,  interests,  uses  or 
purposes  not  authorized  by  law  or  the  constating  in- 
struments.2 8.  Ultra  vires  is  never  available  as  a 
defence  in  an  action  for  tort  where  the  agent  who 
committed  it  was  acting  at  the  time  in  the  course  of 
business  entrusted  to  him.8 


1  The  defence  should  be  specially  pleaded.  Ger.  Sav.  Inst.  v.  Jacoby,  97  Mo. 
•617;  Greisa  v.  Mass.  Ben.  Ass'n.,  15  N.  T.  S.  71  (Aug.,  1891).  An  admission  in 
a  pleading  that  a  corporation  is  legally  organized  raises  a  prima  facie  presump- 
tion that  it  has  acted  within  its  corporate  power.  Baker,  v.  Northwestern  Guar., 
etc.,  Co.,  36  Minn.  185;  Pringle  v.  Woolworth,  90  N.  T.  502,  509. 

2  For  remedies  of  stockholders  to  restrain  the  officers  and  agents  from  unau- 
thorized acts  see  supra,  Ch.  XXIV. 

«  Infra,  §  935. 


ACTIONS   AGAINST    SHAREHOLDERS.  869 


CHAPTER  XXVIII. 

ACTIONS    AGAINST    SHAREHOLDERS    FOR   UNPAID    CAPITAL. 

§  781.  Relative  rights  of  creditors  and  shareholders. 

782.  Creditors  have  no  direct  remedy  at  law  against  shareholders. 

783.  Relations  of  parties  to  capital  stock. 

784.  Subscriptions  treated  in  equity  as  assets. 

785.  Remedies  for  unpaid  capital  and  under  statutes  are  concurrent. 

786.  Right  of  action  not  dependent  upon  the  making  of  calls. 

787.  Conditions  not  binding  without  notice. 

788.  Illegal  conditions  not  binding. 

789.  Where  business  commenced  before  full  amount  ef  capital  is  subscribed. 

790.  Creditors  may  rely  upon  appearances. 

791.  Stock  books  as  evidence  against  creditors. 

792.  What  amounts  to  payment  by  and  discharge  of  shareholders. 

793.  Shareholders  assume  a  continuing  liability. 

794.  Rights  of  the  parties  may  be  altered  by  special  agreement. 

795.  Customs  of  particular  corporations. 

796.  Time  to  which  liability  relates. 

797.  Creditors  not  prejudiced  without  reduction  of  security. 

798.  When  voidable  subscriptions  are  binding  as  to  creditors. 

799.  Collusive  cancellation  of  subscriptions. 

800.  Agreements  not  to  enforce. 

801.  Release  by  forfeiture  of  shares. 

802.  The  right  must  be  exercised  fairly  and  regularly. 
,803.  Unauthorized  use  of  party's  name  as  a  shareholder. 

804.  May  become  bound  by  ratification. 

805.  Mere  irregularities  no  defence. 

806.  Where  issued  without  authority  of  directors. 

807.  Stock  issued  gratuitously. 

808.  Proof  of  ratification. 

809.  Liability  when  shareholder  is  a  corporation. 

810.  Liability  on  "  watered  "  stock. 

811.  Part  payment  and  stock  dividends. 

812.  Stock  in  itself  owned  by  corporation. 

813.  Bona  fide  purchasers  not  liable. 

814.  When  held  in  trust  for  the  corporation,  trustee  not  liable. 

815.  Secret  trusts  and  collateral  agreements  do  not  bind  creditors. 

816.  Notice  of  facts  renders  defence  available. 

817.  Interest  of  creditors  in  transfers  attaches  upon  insolvency. 

818.  Right  of  stockholder  who  is  also  a  creditor. 

819.  Statutory  requirements  as  to  cash  payments. 

820.  Rights  of  prior  lien  holders  in  case  of  insolvency. 

821.  When  the  right  to  proceed  against  the  stockholders  accrues. 

822.  -Pleadings. 

823.  Evidence  of  creditor's  claim. 
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§  824.  Parties  to  creditor's  bill. 

825.  When  stockholders  not  necessary  parties. 

826.  Defences — Statute  of  limitations,  prescription,  etc. 

827.  Adjustment  of  mutual  claims  between  shareholders. 

828.  Liabilities  of  members  of  de  facto  corporations  to  third  parties. 

&  781.  Relative  rights  of  creditors  and  shareholders. — In 

considering  the  remedies  of  creditors  against  share- 
holders in  corporations,  we  have  occasion  again  to  call 
attention  to  different  views  taken  of  the  relations  exist- 
ing between  them  and  the  corporate  entity  at  law  and 
in  equity. 

At  law  there  is  no  privity  either  of  contract  or  in 
interest  between  shareholders  and  creditors.  The 
liability  of  the  former  to  contribute  capital  is  an  obliga- 
tion to  the  corporation  and  a  matter  in  which  the  credit- 
ors have  no  concern.  By  an  unconditional  subscription 
each  shareholder  becomes  a  several  debtor  to  the  cor- 
poration, as  much  so  as  if  he  had  given  his  promissory 
note  for  the  amount  of  his  subscription,  though  the 
debt  thereby  promised  does  not  become  due  at  law 
until  it  is  demanded.1 

It  is  assignable  like  other  choses  in  action  and  passes 
to  a  general  assignee  as  assets.2  By  statute  assignees 
in  insolvency  are  frequently  empowered  to  enforce  the 
shareholders'  liability,  although  the  corporation  could 
not  have  done  so  on  account  of  the  non-performance  of 
secret  conditions  precedent  as  the  making  of  calls .  Such 
statutes  are  modifications  of  the  common  law,  by  which 
the  assignee  only  acquired  such  rights  as  the  corpora- 
tion possessed,  and  succeeded  in  every  respect  to  its 
relation  to  the  stockholders.3     But  the  shareholders' 


i  Hatch  v.  Dana,  101  U.  S.  211. 

2  Eppright  v.  Nickerson,  78  Mo.  482;  Shockley  v.  Fisher,  75  Mo.  498;  Dean 
v.  Biggs,  25  Hun,  122;  Glenn  v.  Dorsheimer,  24  Fed.  Rep.  536. 

»  See  Hill  v.  Reed,  16  Barb.  280;  Glenn  v.  Dorsheimer,  24  Fed.  Rep.  536;Epp- 
right  v.  Nickerson,  78  Mo.  482;  Hurlburt  v.  Carter,  21  Barb.  221.  In  an  action 
by  an  assignee  for  the  benefit  of  creditors  to  recover  unpaid  subscriptions  to  the 
capital  stock,  if  there  is  no  evidence  of  an  assessment,  there  can  be  no  recovery. 
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liability  is  not  subject  to  attachment  or  execution  on 
garnishee  process,  until  calls  on  the  same  have  been 
made  by  the  corporation.1 

§  782.  Creditors  have  no  direct  remedy  at  law  against 
shareholders.  —Still  it  is  only  by  ancillary  process  in 
view  of  judgment  or  after  judgment  that  the  debt  due 
from  the  shareholder  can  be  made  available  to  a  creditor 
at  law.  His  action  and  his  remedy  is,  in  theory  at 
least,  against  the  corporation  only.  And  it  is  immate- 
rial that  plaintiff  alleges  he  is  the  only  creditor  of  the 
corporation.2 

But  courts  of  equity  recognize  the  real  character  of 
the  corporation  as  composed  of  its  members,  and  use 
the  corporate  entity  as  a  term  in  a  formula  is  used  for 
working  out  the  equities  of  the  real  parties  in  interest, 
and  thus  recognize  the  threefold  relation. 

§  783.  Relations  of  parties  to  capital  stock.— These  re- 
lations are  :  1,  to  the  artificial  person  called  the  cor- 


unless  the  jury  find  that  the  whole  of  the  unpaid  subscriptions  is  required  to 
pay  the  debts  of  the  corporation.  Citizens',  etc.,  Co.  v.  Gillespie,  115  Pa.  564; 
9  A.  73. 

1  Hannah  v.  Moberly  B'k,  67  Mo.  678;  Simpson  v.  Reynolds,  71  Mo.  594; 
Bunn's  App.,  105  Pa.  St.  49,  63;  Meints  v.  East  St.  Louis,  etc.,  Mill  Co.,  89  111. 
48.  But  see  Hughes  v.  Oregonian  Ry.  Co.,  11  Oreg.  158;  McKelvey  v.  Crockett, 
18  Nev.  238;  2  P.  386. 

2  Wheeler  v.  Thayer,  121  Ind.  64.  See  also,  Burch  v.  Taylor  (Wash.),  24  P. 
438;  Turner  v.  Ala.  M.  &  M.  Co.,  2  111.  App.  144;  Simpson  v.  Reynolds,  71  Mo. 
594;  McKelvey  v.  Crockett,  18  Nev.  238;  3  Am.  &Eng.  Cor.  Cas.  103;  Faull  v. 
Alaska  6.  &  S.  Min.  Co.,  14  Fed.  Rep.  659;  Brown  v.  Union  Ins.  Co.,  3  La.  Ann. 
177,  182;  26  Am.  &  Eng.  Cor.  Cas.  106.  In  Missouri  by  statutory  provision  a 
creditor  after  obtaining  judgment  at  law  against  the  corporation  is  not  bound  to 
sue  the  stockholder  in  a  new  action  but  against  him  summarily  in  the  same  suit. 
Hill  v.  Mer.  Mut.  Ins.  Co.,  134  U.  S.  515.  See  also  Lander  v.  Tillia,  117  Pa.  . 
-304;  11  A.  86.  In  Oregon  it  is  held  that  by  subscribing  for  stock  the  stock- 
holder thereby  becomes  directly  bound  to  the  creditors  of  the  corporation.  Lee 
v.  G.  M.  Co.,  13  Or.  510. 

After  a  call  has  been  made  the  amount  called  for  becomes  subject  to  garnish- 
ment like  other  debts  due  the  corporation.  Meints  v.  East  St.  Louis  Rail  Mill 
Co.,  89  111.  48;  In  re  Warwick  &  W.  R.  Co.,  2  De  G.  F.  &  J.  354;  Peterson  v. 
St.  Clair,  83  Pa.  St.  250;  Wooldridge  v.  Holmes,  78  Ala.  568. 
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poration  ;  2,  to  the  other  shareholders  in  the  company  ;, 
and  3,  to  the  creditors  of  the  corporation.1 

It  is  important  to  bear  these  several  relations  in  mind 
in  most  questions  involving  the  rights  of  creditors  with 
respect  to  the  capital  derived  from  or  promised  by 
subscriptions.  In  view  of  the  fact  that  the  artificial 
body  is  but  a  representative  of  its  stockholders  and  exists 
mainly  for  their  benefit,  and  that  the  aggregate  capital 
subscribed  by  them  is  the  inducement  held  out  to  the 
public  upon  which  the  corporation  obtains  credit,  it  is 
but  just  that  when  the  interest  of  the  public  or  of 
strangers  dealing  with  the  corporation  is  to  be  affected: 
by  any  transaction  between  the  stockholders  who  own 
the  corporation  and  the  corporation  itself,  such  transac- 
tion should  be  subjected  to  a  rigid  scrutiny,  and,  so  far 
as  it  affects  the  real  rights  and  interests  of  third  parties, 
should  be  made  to  conform  to  the  same  rules  of  good  faith 
and  fair  dealing  as  if  it  took  place  directly  between  the 
shareholder  and  a  third  party  each  in  his  own  name  and 
right.2 

§  784.  Subscriptions  treated  in  equity  as  assets.— There- 
fore, independent  of  statutory  remedies  for  subjecting: 
debts  due  the  corporation  to  the  claims  of  creditors, 
they,  are  treated  in  equity  as  assets  already  in  posses- 
sion, and  may  be  reached  in  the  first  instance  without 
awaiting  the  slow  and  uncertain  process  of  a  judgment 
at  law.     It  is,  however,  necessary  in  order  to  obtain  a 

Or  if  the  amount  is  due  and  has  become  payable  according  to  the  terms  of  the 
charter,  Brown  v.  Union  Ins.  Co.,  3  La.  Ann.  177,  182,  or  the  principal  debtor 
is  a  foreign  corporation,  so  that  process  cannot  be  served  upon  it.  Turner  v. 
Alabama  M.  &  M.  Co.,  25  111.  App.  144.  In  this  case  it  was  held  that  a  secret 
agreement  between  the  non-resident  corporation  and  the  stockholders  releasing 
them  from  further  assessments  would  not  bar  a  recovery  in  such  proceeding. 
The  unpaid  capital  may  be  reached  by  garnishment  if  due  by  terms  of  the  charter 
by-laws  or  contract  of  subscription,  the  same  as  in  case  of  a  call.  McKelvey  v. 
Crockett,  18  Nev.  238;  2  P.  386. 

1  Upton  v.  Englehart,  3  Dill,  496,  supra,  §§  541-2. 

"  Sawyer  v.  West,  17' Wall.  610,  623;  Des  Moines  Gas  Co.  v.  West,  50  Iowa, 
16,  25. 
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standing  in  a  court  of  equity  in  a  proceeding  to  make 
equitable  assets  available,  that  the  creditors  should 
make  it  appear  either  that  the  ordinary  remedy  by 
judgment  and  execution  has  been  resorted  to  and  failed, 
or  would  prove  inadequate  or  impracticable  on  account 
of  inherent  ineffectiveness  or  the  incidental  delay. 

It  has  frequently  been  decided  that  the  members  of 
a  corporation,  who  are  by  statute  made  answerable 
personally  for  the  corporate  debts  and  liabilities,  stand 
in  the  same  position  in  relation  to  the  creditors  of  the 
corporation  as  if  they  were  conducting  their  business 
as  a  copartnership. 

But  this  cumulative  right  of  action  at  law  usually 
relates  to  the  statutory  liability  and  not  to  the  common 
law  liability  to  contribute  capital  to  the  amount  of 
shares  taken  or  held  by  him.  It  is  important  that  this 
distinction  should  be  carefully  observed.  To  illustrate, 
suppose  a  party  takes  a  certain  number  of  shares,  and 
while  he  holds  them,  a  debt  is  contracted  by  the  cor- 
poration and  it  afterwards  becomes  insolvent,  leaving 
the  debt  unpaid,  but  before  insolvency  the  shares  had 
been  forfeited  for  non-payment  of  assessments. 

Here  the  creditor  would  have  no  remedy,  and  the 
shareholder's  liability  to  contribute  capital  for  his  claim 
on  the  liability  would  depend  upon  the  right  of  the  cor- 
poration which  is  now  gone.  But  the  creditor's  right  of 
action  on  the  independent  statutory  liability,  to  the  ex- 
tent of  the  proportion  which  those  shares  bear  to  the 
entire  capital  stock,  would  still  survive,  the  corporation 
not  having  any  part  or  interest  in  such  liability. 

§  785.  Remedies  for  unpaid  capital  and  under  statutes  are 
concurrent. — A  court  of  equity  will,  for  the  benefit  of  a 
creditor  of  an  insolvent  commercial  corporation,  com- 
pel a  stockholder  in  such  corporation  to  pay  in  the 
amount  of  capital  stock  which  he  has  contracted  with 


874  ACTIONS  AGAINST  SHAREHOLDERS.  §  785 

the  corporation  to  take.  The  two  remedies  are  con- 
current, in  the  one  case  constitutional  or  statutory,  and  in 
the  other  equitable.  Statutes  imposing  personal  lia- 
bility beyond  the  capital  promised  in  the  subscription 
do  not  oust  courts  of  equity  of  their  jurisdiction.1 

But  the  effect  of  local  statutory  provisions  and  rules 
of  court  should  be  considered  in  all  these  questions  of 
practice.  The  great  preponderance  and  tendency  of 
■authority  is  to  conserve  the  best  interests  of  all  parties 
by  compelling  the  creditor  to  seek  his  remedy  in  equity, 
thus  avoiding  confusion,  conflict  and  multiplicity  of 
action.2 


1  SeeHarmon  v.  Page,  62  Cal.  448,  463;  Baines  v.  Babcock  (Cal.),  27  P.  674; 
-Same  v.  Story,  Id.  676;  Henry  v.  Vermilion  R.R.  Co.,  17  Ohio  St.  189;  Coffin  v. 
Ramsdell,  110  Ind.  417;  11  N.  E.  20;  Farnsworth  v.  Robbins,  36  Minn.  369; 
31  N.  W.  349;  Haskins  v.  Harding,  2  Dillon  (C.  C.)  106;  Ogilville  v.  Knox  Ins. 
Co.,  22  How.  380;  Adler  v.  Milwaukee,  etc.,  Co.,  13  Wis.  57;  Brundage  v.  Mon- 
umental S.  M.  Co.,  12  Or.  322;  7  P.  314;  Matthews  v.  Murray,  24  Md.  527; 
Norris  v.  Johnson,  34  Md.  489;  Harris  v.  First  Parish,  etc.,  23  Pick.  112; 
Perry  v.  Turner,  55  Mo.  418;  Pollard  v.  Bailey,  20  Wall.  520;  Hawkins  v.  Glenn, 
131  U.  S.  319;  and  Hatch  v.  Dana,  101  U.  S.  205.  Where  plaintiffs  had  ob- 
tained judgment  in  Illinois  against  a  corporation  of  that  state  and  execution  had 
been  returned  nulla  bona  and  they  proceeded  against  holders  of  unpaid  stock  in 
Missouri,  it  was  held  that  the  proper  forum  was  equity,  and  that  a  failure  to 
plead  remedy  at  law  waived  that  objection.  Shickle  v.  Watts,  94  Mo.  410;  7 
S.  W.  274.  Pub.  St.  Mass.  c.  106,  §  46,  providing  that  no  corporation  "shall 
commence  the  transaction  of  the  business  for  which  it  was  organized"  until  the 
whole  of  its  capital  stock  has  been  paid  in,  and  a  certificate  of  such  payment 
filed  in  the  office  of  the  secretary  of  state,  and  §§  61, 62,  providing  that  the  stock- 
holders shall  be  jointly  and  severally  liable  for  debts  or  contracts  prior  to  that 
time,  and  that  their  liability  shall  be  conditional  upon  the  recovery  of  a  judg- 
ment against  the  corporation,  does  not  render  a  contract  entered  into  in  the 

•  course  of  business  void,  but  only  substitutes  the  personal  liability  of  the  stock- 
holders for  what  has  not  been  paid  upon  the  stock.  Chase's  Patent  Elevator 
Co.  v.  Boston  Tow-Boat  Co.,  28  N.  E.  300,  152  Mass.  428. 

2  See  Phol  v.  Simpson,  74  TST.  T.  137;  Mathez  v.  Neidig,  72  Id.  100;  Dayton 
v.  Borst,  31  Id.  435;  Stevens  v.  Fox,  83  Id.  313;  Christensen  v.  Eno,  106  Id.  97, 
100;  Ward  v.  Griswoldville  Mfg.  Co.,  16  Conn.  593;  B'k  of  U.  S.  v.  Dallam,  4 
Dana,  574;  Shickle  v.  Watts,  94  Mo.  410;  7  S.  W.  Rep.  274;  Crawford  v.  Rohrrer, 
59  Md.  599;  Hightower  v.  Thornton,  8  Ga.  486;  Dalton,  etc.,  R.  R.  Co.  v.  Mc- 
Daniei,  56  Ga.  191;  Germantown,  etc.,  Ry.  Co.  v.  Fitler,  60  Pa.  St.  124;  Adler 
•v.  Milwaukee,  etc.,  Co.,  13  Wis.  57;  Curry  v.  Woodward,  53  Ala.  371;  Wincock 
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§  786.  Right  of  action  not  dependent  upon  the  making  of 
«alls — Creditors  have  the  same  right  to  require  the 
application  of  unpaid  subscriptions  to  the  liquidation 
of  their  claim  as  any  other  assets  forming  a  part  of 
the  corporate  property  and  funds.1 

Accordingly  it  is  held  that  a  creditor  may  disregard 
the  conditions  in  a  subscription  that  the  amount  prom- 
ised shall  be  payable  only  upon  calls  to  be  made  by 
the  company,  and  may,  by  an  ordinary  creditor's  bill 
in  equity,  recover  from  the  shareholders  the  balance 
remaining  unpaid  upon  their  shares.2 

§  787.  Conditions. not  binding  without  notice. — The  con- 
ditions entering  into  contracts   of  membership  or  of 


y.  Turpin,  96  111.  135;  Hickling  v.  Wilson,  104  Id.  54;  Henry  v.  Vermilion,  etc., 
Tump.  Co.,  17  O.  St.  187;  Van  Pelt  v.  U.  S.,  etc.,  Co.,  13  Abb.  Pr.  (N.  S.)  381; 
Marsh  v.  Burroughs,  1  Woods,  463;  La.  Paper  Co.  v.  Wapples,  3  Id.  34;  Faull  v. 
Alaska  Min.  Co.,  8  Sawy.  420;  Holmes  v.  Sherwood,  3  McCary,  405;  s.  c.  16 
Fed.  Eep.  725;  Chandlery.  Siddle,  10  Bank  Keg.  236;  Myers  v.  Sealey,  10  Id. 
411;  Wilbur  v.  Stockholders,  18  Id.  178;  Harmon  v.  Page,  62  Cal.  448;  Ogilvie 
v.  Knox  Ins.  Co.,  22  How.  380;  Hatch  v.  Dana,  101  IT.  S.  205;  Salmon  v.  Ham- 
borough  Co.,  1  Cas.  in  Ch.  (Eng.)  204;  Patterson  v.  Lynde,  106  U.  S.  519.  It  is 
the  well  settled  rule  in  the  federal  courts  that  unpaid  subscriptions  can  only  be 
reached  in  equity.     Brown  v.  Fisk,  23  Fed.  Kep.  228. 

1  Spackman  v.  Evans,  L.  R.  3  H.  L.  198;  Bassett  v.  St.  Albans  Hotel  Co.,  47 
Vt.  314;  Jefferson's  Case,  L.  R.  11  Eq.  115;  per  Justice  Grier,  in  Ogilvie  v. 
Knox  Ins.  Co.,  22  How.  387. 

2  Hatch  v.  Dana,  101  U.  S.  205,  214;  Curry  v.  Woodward,  53  Ala.  375;  Craw- 
ford v.  Rohrer,  59  Md.  599;  Salmon  v.  Hamborough  Co.,  1  Cas.  in  Ch.  204; 
Hawkins  v.  Glenn,  131  U.  S.  319;  Hill  v.  Mer.  Mut.  Ins.  Co.,  134  U.  S.  515; 
Thompson  v.  Reno  Sav.  B'k,  19  Nev.  242;  Myers  v.  Sealey,  10  N.  B.  R.  411; 
Ogilvie  v.  Knox  Ins.  Co.,  22  How.  380;  Cit.  &  M.  Sav.  B'k  &  Tr.  Co.  v.  Gil- 
lespie (Pa.),  9  A.  73;  Sanger  v.  Upton,  91  U.  S.  56;  Marsh  v.  Burroughs,  1 
Woods,  463;  Germantown,  etc.,  Ry.  Co.  v.  Fitter,  60  Pa.  St.  124;  Ward  v.  Gris- 
woldville  Mfg.  Co.,  16  Conn.  601;  Adler  v.  Milwaukee,  etc.,  Brick  Co.,  13  Wis. 
60;  Samainego  v.  Stiles  (Ariz.),  20  P.  607;  Dayton  v.  Borst,  31  N.  Y.  435; 
Henry  v.  Vermilion,  etc.,  R.  R.  Co.,  17  Ohio,  1S7,  191;  Hamilton  v.  Glenn,  85 
Va.  901;  9  S.  E.  129;  Dalton,  etc.,  R.  R.  Co.  v.  McDaniel,  56  Ga.  191.  The 
trustee  appointed  by  a  decree  to  sue  for  and  collect  the  unpaid  subscriptions  has 
the  right  to  bring  such  suits  against  stockholders  in  other  states,  though  they 
have  had  no  personal  notice  of  the  suit  against  the  corporation.  Howard  v. 
Glenn  (Ga.),  11  S.  E.  610.     See  also  Glenn  v.  Liggett,  135  IT.  S.  533. 
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subscription  for  stock  in  a  corporation  are  binding  upon 
the  immediate  parties  thereto,  and  all  other  parties 
who  contract  with  full  knowledge  of  them. 

But  when  shareholders  have  organized  and  have 
launched  the  enterprise  of  which  they  form  a  part,  and 
held  it  out  as  possessing  a  certain  amount  of  capital  as 
a  trust  fund,  to  secure  persons  dealing  with  it,  they 
cannot  avoid  making  good  the  representation  in  case 
it  becomes  necessary  to  call  upon  them,  and  each  of 
them  to  pay  up  the  unpaid  balances  of  the  capital  in 
their  hands,  merely  because  of  some  undisclosed  con- 
ditions in  the  contract,  or  of  some  neglect  of  their 
chosen  agents  to  call  for  the  sum  promised.1 

§  788.  Illegal  conditions  not  binding. — Conditions  in- 
serted in  contracts  of  subscription  which  are  contrary 
to  law,  or  which  contravene  the  settled  policy  of  the 
state  where  made  in  regard  to  corporations,  may  be  dis- 
regarded not  only  by  the  corporation,  but,  it  seems,  by 
the  corporation  itself.2 

But  the  party  must  have  actually  been  a  stockholder. 
If  his  name  was  placed  upon  the  books  as  such  with- 
out his  authority  he  will  not  be  bound.3 

§  789.  Where  business  commenced  before  full  amount  of 
capital  is  subscribed. — Subscriptions  to  capital  are  not 
binding  as  between  the  subscribers  and  the  corporation 


1  Re  Glenn  Iron  Wks.,  20  Fed.  Rep.  674.  , 

*  Preston  v.  C,  C.  &  H.  V.  R.  Co.,  36  F.  54,  where  the  condition  was  that 
each  subscriber  should  receive  bonds  to  the  amount  of  his  subscription  secured 
by  mortgage  upon  the  company's  property  and  bearing  interest,  it  was  held  to  be 
■void  as  to  the  company's  creditors,  and  the  subscriber  was  not  relieved  from  his 
liability  thereunder,  because  agreement  to  issue  the  bonds  was  illegal  and  void. 
Morrow  v.  Nashville,  etc.,  Co.,  3  Pick.  (Tenn.)  262;  26  Am.  &  Eng.  Corp. 
Cas.  421. 
»  Cook  v.  Chittenden,  25  F.  544;  11  Am.  &,  Eng.  Corp.  Cas.  625. 
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until  the  whole  amount  named  in  the  charter  or  articles 
has  been  subscribed.  But  if ,  before  the  whole  amount 
is  subscribed,  the  corporation  is  organized,  agents  ap- 
pointed and  business  begun,  it  is  a  representation  to 
the  public  that  the  business  for  which  it  was  organized 
is  being  undertaken  on  the  capital  authorized  by  the 
charter.1  When  a  corporation  thus  embarks  in  bus- 
iness before  its  authorized  capital  is  raised,  it  perpe- 
trates a  fraud  upon  all  who  deal  with  it,  without  knowl- 
edge of  the  facts.  It  is,  under  these  circumstances, 
practically  doing  business  without  capital,  except  such 
sums  as  may  have  been  contributed  by  shareholders, 
notwithstanding  the  non- performance  of  the  conditions 
of  their  subscriptions,  for  it  would  be  unable  in  its  own 
right  to  collect  a  dollar  from  an  unwilling  subscriber. 

But  as  between  those  who  had  taken  shares  and  third 
parties  who  had  trusted  to  appearances,  the  fact  that 
appearances  were  false  would  be  no  defence  to  an  ac- 
tion on  their  contracts  of  membership.  If  the  share- 
holders have  appointed  agents  and  authorized  them  to 
proceed  with  the  business  in  the  name  of  the  corpora- 
tion, contrary  to  the  terms  of  their  articles  of  associa- 
tion, they  and  not  innocent  creditors  should  suffer  what- 
ever loss  is  incurred  in  the  business  transacted.2 

§  790.  Creditors  may  rely  upon  appearances. — -It  may  be 

stated  generally,  upon  principles  well  recognized  and 
frequently  adverted  to  and  illustrated,  that  creditors 
have  the  right  to  accept  and  rely  upon  the  condition  of 
affairs  presented  by  the  management  of  the  corporation 
on  its  books  or  otherwise. 

A  principal  object  of  requiring  a  capital  stock  to  be 


1  Burns  v.  Beck,  83  (^a.  471;  10  S.  E.  121. 

a  Hager  v.  Cleveland,  36  Md.  476;  Morrison  v.  Dorsey,  46  Md.  468;  Musgravs 
▼.  Morrison,  54  Id.  161;  Boston,  etc.,  R.  R.  Co.  v.  Pearson,  128  Mass.  446. 
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provided  before  beginning  business  is  the  security  of 
creditors  who  cannot,  as  in  case  of  a  copartnership, 
look  to  those  composing  the  company  for  payment  of 
their  claims  in  case  of  insolvency,  except  to  the  extent 
of  the  liability  the  sto'ck  book  or  other  list  represents 
them  to  have  assumed.  Therefore,  no  action  among 
themselves,  though  unanimously  assented  to  between 
them  and  their  agents,  however  formal  and  solemn,  by 
which  they  undertake  to  release  themselves  from  their 
obligations  to  contribute  capital,  will  be  allowed  to 
stand  in  the  face  of  what,  with  their  knowledge,  is 
held  out  to  those  dealing  with  it  to  be  their  connection 
with  the  corporation.1 


1  Sawyer  v.  Hoag,  17  Wall.  610;  Upton  v.  Tribilcock,  91  U.  S.  48;  Upton  v. 
Hansborough,  3  Biss.  417,  427;  Glenn  v.  McAllister's  Exrs.,  46  P.  883  (Sept., 
1891);  Baines  v.  Babcock  (Cal.),  27  P.  674;  Same  v.  Story,  Id.  676;  Barron, 
v.  Paine,  83  Me.  312.  As  to  what  will  relieve  one  to  whose  name  an  unauthor- 
ized transfer  of  shares  has  been  made  by  a  broker  from  liability  as  a  share- 
holder, see  Glenn  v.  Garth,  15  N.  Y.  S.  202.  A  finding  that  alleged  share- 
holders are  such  includes  a  finding  that  every  condition  precedent  to  their  be- 
coming full  stockholders  and  subject  to  liability  as  such  has  either  been  per- 
formed or  waived.  Arthur  v.  Clark  (Minn.),  49  N.  W.  252;  Lehman  v.  Glenn, 
87  Ala.  618;  Brown  v.  Finn,  34  F.  124;  Upton  v.  Jackson,  1  Flipp,  413; 
Wetherbee  v.  Baker,  35  N.  J.  Eq.  501;  Thompson  v.  Beno  Sav.  B'k,  19  Nev. 
103;  7  P.  68,  870;  9  P.  121,  882;  Clarke  v.  Lincoln  Lumber  Co.,  59  Wis.  659, 
660;  Slee  v.  Bloom,  19  Johns.  456;  Atkinson  v.  Foster  (111.),  25  X.  E.  528;  Sa- 
gory  v  Dubois,  3  Sandf.  Ch.  466;  Glenn  v.  Orr,  96  N.  C.  413;  2  S.  E.  538; 
Osgood  v.  King,  42  Iowa,  478;  Burnham  v.  Northwestern  Ins.  Co.,  36  la.  632; 
Topeka  Mfg.  Co.  v.  Hale,  39  Kan.  23;  17  P.  601;  Mann  v.  Cooke,  20  Conn.  178,-: 
Pickering  v.  Templeton,  2  Mo.  App.,424;  Skrainka  v.  Allen,  7  Mo.  App.  434; 
Chouteau  v.  Dean,  Id.  210;  Gill  v.  Balis,  72  Mo.  424;  Woodford  v.  Union  B'k, 
3  Coldw.  501;  Crawford  v.  Eohrer,  59  Md.  599;  Rider  v.  Morrison,  54  Md.  429; 
Schley  v.  Dixon.  34  Ga.  273;  Moses  v.  Ocaee  B'k,  1  Lea,  399.  See  Zirkel  v.  Joliet 
Opera  House  Co.,  79  111.  334;  Currier  v.  Lebanon  Slate  Co.,  56  N.  H.  262. 
Compare  C.  C.  S.  &  M.  W.  M.  Co.  v.  Deblieux,  40  La.  Ann.  155;  3  So.  726.  It 
was  held  immaterial  that  the  name  of  the  corporation  had  been  changed  since 
the  name  of  the  party  was  entered  on  the  stock  books.  Vandewerken  v.  Glenn, 
85  Va.  9;  6  S.  E.  806.  Accepting  dividends  held  to  estop  a  transferee  of  shares 
in  a  national  bank  from  denying  relation  of  shareholder;  also  that  such  trans- 
feree when  sued  as  a  shareholder  cannot  escape  liability  from  the  fact  that  no 
new  certificates  were  issued  to  her,  as  the  transfer  on  the  books  was  sufficient 
as  between  her  and  the  bank;  nor  can  she  escape  from  the  fact  that  when  the 
bank  was  converted  {ram  a  savings  bank  into  a  national  bank  no  new  certificates 
were  issued,  as  the  statute  authorizing  the  conversion  expressly  declares  that  the 
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The  correct  rule  with  regard  to  unpaid  subscriptions 
is  this  :  Whatever  sum  is  subscribed  by  the  stock- 
holders, or  held  out  to  the  public  by  them  as  their  stock 
in  the  corporation,  is  liable  to  be  called  in  for  the  pay- 
ment of  its  debts.1 

§  791.  Stock  books  as  evidence  against  creditors.— Where 
the  corporation  has  become  insolvent  the  creditors  are 
not  concluded  by  the  stock  books  in  holding  persons 
who  are  such  in  fact  to  the  liability  of  stockholders. 
Persons  who  can  otherwise  be  shown  to  occupy  that 
relation  may  be  compelled  to  make  good  the  claims  of 
creditors  to  the  extent  of  unpaid  capital  due  from  them 
to  the  corporation,  whether  their  names  appear  and 


shares  of  the  old  bank  may  continue  to  be  for  the  same  amount  each  as  they  were 
before  the  conversion.    Keyser  v.  Hitz,  133  TJ.  S.  138;  10  S.  Ct.  290. 

A  pledgee  of  stock,  who  has  the  old  certificates  canceled  and  new  certificates 
issued  in  his  own  name,  is  liable  to  creditors  of  the  corporation  as  a  stockholder. 
National  Commercial  Bank  v.  McDonnell  (Ala.),  9  So.  149;  Dorgan  v.  Same, 
Id. ;  Bush  v.  Same,  Id. ;  McMillan  v.  Same,  Id. 

A  pledgee  of  shares  of  stock  in  a  national  bank,  who  does  not  appear,  by  the 
books  of  the  bank  or  otherwise,  to  be  the  owner,  is  not  liable  for  an  assessment 
on  the  shares  on  the  insolvency  of  the  bank,  under  Rev.  St.  IX.  S.,  §  5151,  ren- 
dering shareholders  liable  for  the  debts  of  the  association  to  the  extent  of  the  par 
value  of  their  stock.    Welles  v.  Larrabee,  36  P.  866. 

A  corporation  was  organized  for  "  the  manufacture  and  sale  of  lime,  *  *  * 
together  with  the  buying  and  selling  of  lime,  hair,  sand,  cement,  and  like 
articles."  The  only  business  actually  engaged  in  was  the  manufacture  and  sale 
of  lime.  Held,  that  the  stockholders  were  liable  for  its  debts,  under  Const. 
Minn.,  art.  10,  §  3,  making  stockholders  liable  to  the  amount  of  stock  held  by 
them  in  any  corporation  organized  for  the  purpose  of  carrying  on  any  other  than 
a  manufacturing  business.  Densmore  v.  Red  Wing  Lime  &  Stone  Co.  (Minn.) 
48  K  W.  528;  Id.  681. 

'  La.  Paper  Co.  v.  Wapples,  3  Woods  (U.  S.),  35;  Lehman  v.  Glenn,  87  Ala. 
618.  In  some  cases  though  arrangements  have  been  made  for  the  payment  of 
stock  which  preclude  the  company  itself  from  enforcing  further  payment  there- 
on, yet,  as  to  creditors  who  can  fairly  allege  that  they  have  relied  on  them,  the 
law  presumes  them  to  have  done  so  to  the  amount  of  the  capital  stock  of  the 
company.  The  courts  will  interfere  and  impose  a  trust  upon  the  subscription 
and  set  aside  the  inter  se  agreement  as  to  its  payment.  Coit  v.  N.  Car.  Gold 
Amal.  Co.,  14  Fed.  Rep.  12. 
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whether  a  certificate  has  been  issued  to  them  or  not.1 
Nor  is  it  any  defence  that  the  party  holds  the  stock 
as  agent  or  trustee  for  others  whose  names  do  not  ap- 
pear on  the  stock  book.2 

§  792.  What  amounts  to  payment  by  and  discharge  of 
shareholders. — It  was  held  in  the  earlier  cases  that  sub- 
scriptions could  only  be  paid  in  money.  But  in  recent 
eases  a  more  liberal  doctrine  prevails,  and  it  appears 
to  be  settled  now  that  where  the  corporation  has,  in 
good  faith,  accepted  labor  or  property  in  lieu,  of  cash, 
it  may  in  return  issue  paid  up  stock  to  the  amount  of 
the  agreed  value  of  such  services   or  property  and  dis- 


1  Sanger  v.  Upton,  91  U.  S.  56;  Upton  v.  Tribilcock,  Id.  45;  Columbia  Elec. 
Ii.  Co.  v.  Dixon  (Minn.),  49  N.  W.  244;  Slee  v.  Bloom,  19  Johns.  456;  Dorris 
v.  French,  4  Hun,  292;  Hamilton,  etc.,  R.  R.  Co.  v.  Rice,  7  Barb.  157,  167; 
Bell's  Appeal,  118  Past.  88;  8  A.  177;  Thurber  v.  Crump,  86  Ky.  408;  6  S.  W. 
145;  Clark  v.  Farrington,  11  Wis.  306;  Telford  &  F.  Tp.  Co.  v.  Gerhab  (Pa.), 
13  A.  90;  Haynes  v.  Brown,  36  N.  H.  545;  Chesbey  v.  Cummings,  37  Me.  76,  83; 
Griswold  v.  Seligman,  72  Mo.  110;  Boggs  v.  Olcott,  40  111.  303;  Re  Smith  ML, 
etc.,  Min.  Co.,  7  Sawy.  20;  Upton  v.  Burnham,  3Biss.  431;  Johnson  v.  Albany, 
etc.,  R.  R.  Co.,  40 How.  Pr.  193;  Payne  v.  Elliott,  54  Cal.  339.  The  certificate  of 
organization  may  be  prima  facie  proof  that  a  stockholder  has  not  fully  paid  for 
his  stock.  Grindle  v.  Stone,  78  Me.  176;  3  A.  183.  A  transferee  of  stock  of  a 
•corporation  who  signs  a  paper  purporting  to  be  an  original  subscription,  and  ex- 
pressly agrees  to  pay  the  amount  subscribed  as  the  board  of  directors  may  order, 
;assumes  the  liability  of  an  original  stockholder,  and  is  liable  for  the  amount  of 
the  unpaid  subscription.  Citizens'  &  Miners'  Sav.  Bank  &  Trust'  Co.  v.  Gilles- 
pie, 115  Pa.  St.  564;  9  A.  73.  And  it  was  held  that  the  acceptance  and  retention 
of  a  certificate  of  stock  for  $1,000  by  defendant,  who  has  paid  that  amount  to  a 
manufacturing  fcorporation,  shows  that  he  did  not  intend  to  make  a  gift  of 
that  amount  to  the  corporation,  but  that  he  became  a  stockholder  therein,  and 
personally  liable  as  such  to  creditors.  McDowall  v.  Sheehan,  13  N.  Y.  S.  386.  In 
Congdon  v.  Winsor  (R.  I.),  21  A.  540,  it  was  held  in  an  action  against  stockholders 
for  the  debts  of  the  association,  the  admissions  of  the  stockholders  as  to  the 
amount  of  stock  held  by  them  are  competent.  No  stock  book  being  found 
among  the  papers  and  books  of  the  company,  the  evidence  of  the  treasurer,  as  to 
the  certificates  of  stock  issued  to  defendants,  is  admissible.  A  book  purporting 
to  be  the  record  book  of  the  corporation,  in  which  were  copied  from  slips  of 
paper  the  minutes  of  the  meetings,  some  of  which  entries  were  authenticated  by 
the  signatures  of  the  secretaries,  and  others  were  identified  by  the  bookkeeper 
who  copied  them,  is  admissible.  The  failure  to  enter  in  the  books  of  a  corpo- 
ration, at  the  time  it  was  adopted,  a  resolution  increasing  the  amount  of  the 
capital  stock,  does  not  affect  the  validity  of  the  increase,  as  such  corporate  acts 
may  be  proved  as  well  by  parol  as  by  written  evidence.  Reversing  41  F.  531. 
Handley  v.  Stutz,  11  S.  Ct.  530. 

2  McKim  v.  Glenn,  66  Md.  479;  8  A.  130.  In  this  case  the  record  owner  was 
a  bank  which  held  the  shares  as  a  broker. 
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charge  the  holder  from  further  liability  on  his  sub- 
scription.1 

In  that  case,  the  value  received  is  a  contribution  to 
•capital  and  takes  the  place  of  money.  ,  Statutes  are 
found  in  several  states  authorizing  corporations  to 
purchase  property  needed  in  their  business  and  issue 
-stock  in  payment  therefor. 

Transactions  under  powers  conferred  by  such  stat- 
utes have  been  upheld  against  creditors  only  where  the 
contract  for  the  rendition  of  services  or  the  purchase 
of  property  payable  in  stock  has  been  made  in  good 
faith,  and  the  property  taken  in  payment  has  been  put 
in  at  a  fair  bona  fide  valuation.2  Such  payment  dis- 
charges the  party  from  his  liability  to  creditors  upon 
his  subscription,  though  it  be  excessive,  provided  that, 
in  fixing  and  accepting  it,  the  agents  of  the  company 
have  acted  in  good  faith.3 


1  Kraft-Holmes  Gfoc.  Co.  v.  Crow,  36  Mo.  App.  288.  See  Libbey  v.  Tobey, 
82  Me.  397.  A  copartnership  was  formed  to  buy  certain  property,  thereafter  to 
be  conveyed  to  a  corporation  to  be  formed,  and  stock  issued  to  each  partner  at 
$70  per  share,  of  the  value  of  $100  per  share,  according  to  the  capital  contri- 
buted. One  partner,  who  became  president  of  the  corporation,  was  to  con- 
tribute $490,000.  He  issued  stock  to  himself  accordingly,  but  in  fact  only 
contributed  $  133,000,  and  gave  notes  for  the  balance,  which  he  afterwards  paid 
with  the  corporation's  funds.  Held,  that  the  issue  of  stock  by  the  president  to 
himself  over  the  amount  actually  paid  for  with  his  own  money  was  fraudulent. 
Huiskamp  v.  West,  (Cir.  Ct.)  47  F.  236. 

2  Wetherbee  v.  Baker,  35  N.  J.  Eq.  501,  513;  overruling  32  Id.  537;  Davis  t. 
Montgomery,  etc.,  Co.  (Ala.),  8  So.  496,;  Bickley  v.  Schley  (N.  J.),  20  A.  250. 
Under  an  allegation  in  the  complaint  against  a  stockholder  for  unpaid  capital 
that  the  stock  had  not  been  fully  paid  in  when  plaintiff's  claim  against  the  cor- 
poration accrued,  he  may  show  that  the  property,  in  payment  for  which  all  the 
corporate  stock  was  issued,  was  not  equal  in  value  to  the  amount  of  such  stock. 
Goodrich  v.  Dorman,  14  N.  V.  S.  879. 

3  Peckv.  Coalfield  Coal  Co.,  11  Bradw.  (111.)  88;  Coit  v.  North  Car.,  etc., 
Amal.  Co.,  14  Fed.  Rep.  12;  s.  c.  15  Phila.  496;  Coffin  v.  Ramsdell,  110  Ind. 
417;  11  N.  E.  20;  Walburn  v.  Chenault,  43  Kan.  352;  Phelan  v.  Hazard,  5  Dill. 
45;  Carr  v.  Le  Fevre,  27  Pa.  St.  413;  Van  Cott  v.  Van  Brunt,  2  Abb.  N.  C. 
288.  See  Foewman  v.  Bigelow,  4  Cliff.  508;  Steacy  v.  Little  Rock,  etc.,  R.  R. 
Co.,  5  Dill.  376.  But  a  stockholder  of  a  corporation  who  was  one  of  the  in- 
corporators and  knew  that  all  the  property  was  taken  at  a  gross  over-valuation 
and  who  never  paid  for  any  of  his  stock,  except  by  a  sale  of  property  to  the 
company,  receiving  therefor  shares  at  less  than  a  third  of  their  par  value,  and 
by  giving  his  services  as  president,  was  held  liable  to  creditors  for  the  difference 

fifi 
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Where  stockholders  have  previously  advanced  to  the 
corporation,  for  purposes  of  carrying  on  its  business, 
an  amount  in  excess  or  equal  to  what  they  are  required 
to  pay  on  the  contract  of  subscription,  such  advances 
will  be  regarded  as  the  required  contributions.1  And 
even  where  there  has  been  a  gross  over-valuation  of 
the  property,  a  creditor  who  has  contracted  with  full 
knowledge  of  the  fact  will  generally  be  held  estopped 
from  questioning  the  validity  of  the  transaction.2 


between  the  par  value  of  the  stock  and  what  he  actually  paid  for  it.  Boulton 
Carbon  Co.  v.  Mills,  78  Iowa,  460;  5  L.  R.  An.  649.  No  device  short  of  an  actual 
payment  will  be  allowed  to  defeat  the  claims  of  creditors.  See  Ailling  v.  Wen- 
zell,  27  111.  App.  511;  Burke  v.  Smith,  16  Wall.  96;  Curran  v.  Arkansas,  15 
How.  304;  Wood  v.  Dommer,  3  Mason,  308;  Slee  v.  Bloom,  19  Johns.  45, 46;  San 
Francisco  v.  Spring  Valley  Water  Wks.  63  Cal.  532;  Mumma  v.  Potomac  Co., 
8  Pet.  281;  Ogilvie  v.  Knox  Ins.  Co.,  22  How.  380;  Payson  v.  Steover,  2  Dill. 
427;  Tarbell  v.  Page,  24  111.  46;  Crawford  v..Rohrer,  59  Md.  599;  Lewis  v.  Robs, 
13  Sm.  &  M.  558;  Burns  App.,  105  Pa.  St.  49;  Germantown  Pass.  R.  Co.  v.  Fit- 
ler  Co.,  60  Pa.  St.  124;  Osgood  v.  King,  42  la.  478;  Jackson  v.  Frier,  64  la.  469; 
Chisholm  v.  Torney,  65  la.  333,  where  a  stockholder  after  giving  his  note  to  the 
corporation  in  payment  for  stock,  and'by  circuitous  devices  had  the  note  trans- 
ferred to  himself  for  a  trifle,  it  was  held  that  though  the  corporation  could  not 
collect  the  amount  of  the  note  from  him  the  creditors  could.  Bouton  v.  Dement, 
123  111.  142;  14  N.  E.  62.  A  tender  of  the  amount  due  on  subscription,  with  de- 
mand for  a  certificate  and  a  refusal  to  either  accept  the  tender  or  issue  the  cer- 
tificate is  a  good  defence  to  an  action  by  an  assignee  in  insolvency.  Potts  v. 
Wallace,  32  F.  272. 

1  Appeal  of  Houston,  127  Pa.  St.  620. 

2  First  Nat.  B'k  v.  Gustin  M.  Con.  Min.  Co.,  42  Minn.  327;  Whitehill  v. 
Jacobs,  75  Wis.  474.  A  bill  by  a  judgment  creditor  of  a  corporation,  which 
charges  that  the  defendants  are  the  stockholders  and  directors  of  the  company; 
that  the  stock  therein  of  $125,000  was  paid  by  the  conveyance  of  a  lot  and 
building  suitable  for  its  business,  at  a  valuation  of  $200,000,  though  it  was  not 
worth  more  than  $157,000;  that  the  bonds  of  the  company  secured  by  mortgage 
on  the  building  were  issued  to  defendants  to  make  up  the  deficit;  that  defend- 
ants were  at  the  time  stockholders  and  directors  in  the  real  estate  company 
which  owned  the  building  and  lot  and  made  the  conveyance,  and  were  person- 
ally aware  of  the  overvaluation,  and  benefitedby  it, — sufficiently  charges  fraud, 
although  no  actual  fraud  is  alleged,  and  a  demurrer  thereto  will  be  overruled. 
Nor  is  it  a  valid  ground  of  objection  that  the  bill  fails  to  charge  that  com- 
plainant became  a  creditor  of  the  company  in  ignorance  of  the  way  in  which  its 
stock  was  floated  as  paid  up,  for  knowledge  of  such  facts  on  its  part  is  a  matter 
of  defence,  to  be  pleaded  by  way  of  answer.  Northwestern  Mut.  Life  Ins.  Co. 
v.  Cotton  Exch.  Real  Estate  Co.,  46  F.  22  (April  6,  1891). 

Defendants  organized  a  corporation  with  a  capital  stock  of  $  250,000,  and  sub- 
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§  793.  Shareholders  assume  a  continuing  liability. — The 

law  does  not  divide  up  the  term  of  a  corporation's 
existence  into  periods,  or  separate  its  creditors  into 
classes,  having  regard  to  the  times  at  winch  they  gave 
credit;  nor  does  the  fact  that  one  was  not  a  creditor  at 
the  time  at  which  a  transaction  by  which  a  fraudulent 
diversion  or  withdrawal  of  capital  occurred  affect  his 
right  to  pursue  it,  and  charge  it  with  a  trust  in  his  favor. 
On  the  same  principle,  the  fact  that  a  division  of  the 
capital  by  shareholders  among  themselves,  or  the 
taking  of  certificates  purporting  to  represent  fully  paid 
up  shares,  contrary  to  the  truth,  occurred  before  the 
debt  was  contracted  on  which  an  action  is  based,  to 
set  aside  the  transaction  and  recover  against  the  share- 
holder, will  furnish  no  defence  to  such  action.1 

§  794.  Bights  of  the  parties  may  be  altered  by  special 
agreement. — Both  the  liability  of  shareholders  to  con- 
tribute capital  and  the  right  of  creditors  to  enforce 
that  liability  rests  upon  contracts,  express  or  implied. 
And  since  the  equitable  rights  and  relations  of  the 
parties  arise  from  their  contractual  relations,  it  fol- 
lows that  these  may  be  altered  or  modified  by  special 


scribed  for  the  whole  amount.  In  payment  of  their  subscription  they  trans- 
ferred to  the  company,  without  actual  fraud,  a  bond  for  title  to  land,  for  which 
they  had  paid  only  $5,000.  For  the  balance  of  the  purchase  money  (about 
$50,000)  the  company  executed  its  notes.  The  land  was  worth  no  more  than 
was  paid  for  it.  Held  that,  under  Const.  Ala.  r  art.  14,  §  6,  prohibiting  the  issue 
of  stock  except  for  money  or  property  actually  received,  and  Code  Ala.  1S76,  § 
1805,  requiring  all  stock  subscriptions  to  be  paid  in  money,  or  in  labor  or  prop- 
erty at  its  money  value,  defendants  are  liable  to  creditors  of  the  corporation  to 
the  extent  of  the  difference  between  the  value  of  the  property  and  the  amount 
of  their  subscription.  Elyton  Land  Co.  v.  Birmingham  Warehouse  &  Elevator 
Co.  (Ala.),  9  So.  129. 

1  Bartlett  v.  Drew,  57  N.  Y.  587;  Williams  v.  Boice,3S  N.  J.  Eq.  364;  Osgood 
v.  Laytin,  3  Keyes,  521;  Lexington,  etc.,  Ins.  Co.  v.  Page,  17  B.  Monr.  il'2; 
Hastings  v.  Drew,  76  N.  Y.  9;  Sawyer  v.  Hoag,  17  Wall.  610;  Burnes  v.  Pen- 
nell,  2  H.  L.  Cas.  531;  Union  Nat.  B'k  v.  Douglass,  1  McCrary,  86;  Shickle  v. 
Watts,  94  Mo.  410;  7  S.  W.  274;  Van  Dyck  v.  McQuade,  45  N.  Y.  Sup.  Ct.  620. 
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agreement,  importing  obligations  different  from  those 
which  would  ordinarily  bind  them.1 

Where  there  is  a  stipulation  or  provision  in  the  ar- 
ticles of  association  or  partnership,  or  by-laws  regulat- 
ing or  qualifying  or  limiting  the  extent  of  such  personal 
liability,  a  creditor  dealing  with  such  association  or 
partnership  with  full  notice  of  the  same  is  deemed 
to  have  assented  thereto  and  is  bound  by  .it.2 

Persons  contracting  with  a  corporation  may  also  have 
knowledge  of  existing  arrangements  with  respect  to 
capital,  and  be  deemed  to  have  consented  to  the  same. 
For  instance,  if  one  should  give  credit  to  a  corporation 
knowing  that  its  shares  had  been  issued  as  fully  paid 
up,  in  consideration  of.  part  payment  or  of  property 
taken  collusively  at  an  exorbitant  price,  it  could  not 
be  said  that  he  had  given  credit  to  the  capital  repre- 
sented by  such  shares  or  derived  from  their  issue,  and 


1  Robinson  v.  Bidwell,  22  Cal.  518;  French  v.  Teschemaker,  24  Cal.  518; 
Semmers  v.  Steath,  43  Ind.  598;  Shaeffer  v.  Mo.  Home  Ins.  Co.,  46  Mo.  248; 
Reed  v.  Hoyt,  109  N.  Y.  659;  17  jST.  E.  418;  S.  Ga.  &  Fla.  R.  R.  Co.  v.  Ayers, 
56  Ga.  231;  Spear  v.  Crawford,  14  Wend.  20;  Chester  Glass  Co.  v.  Dewey,  16 
Mass.  94;  Callanan  v.  Windsor,  78  la.  193;  42  ST.  W.  652;  Fulgam  v.  Macon 
&  B.  R.  Co.,  44  Ga.  597;  Minn.  Harvester  Wks.  v.  Libby,  24  Minn.  327;  Blyth 
Case,  L.  R.  4  Ch.  D.  140;  Agr.  B'k  v.  Burr,  24  Me.  256;  Hawley  v.  Upton,  102 
U.  S.  314;  Wheeler  v.  Millar,  90  H".  Y.  353;  Wemple  v.  St.  L.,  etc.,  R.  R.  Co., 
120  111.  196;  11  N.  E.  Rep.  906.  In  Robinson  v.  Bidwell,  supra,  Ceockbb,  J., 
said:  "That  persons  dealing  with  a  corporation  have  the  right  to  waive  by 
special  contract,  or  in  other  proper  mode,  all  claim  upon  the  personal  liability 
of  the  stockholders  or  to  limit  or  qualify  the  extent  of  that  claim,  I  have  no 
doubt.  The  fact  that  such  claim  is  founded  upon  a  constitutional  provision  can 
make  no  difference,  for  a  party  may  waive  a  constitutional  provision  as  well  as  a 
statutory  provision  made  for  his  benefit."  See  also  Sedj.  on  Stat,  and  Const. 
Law,  111.  An  agreement  by  a  corporation  "  to  refund  to  J.  the  sum  of  $960.80 
at  one  year's  notice  from  the  date  of  such  notice,"  with  "  what  interest  it 
makes  in  proportion  to  all  the  shares  in  this  institution,"  makes  the  payee  a 
creditor  of  the  corporation,  and  not  a  stockholder,  and  he  can  maintain  an  ac- 
tion against  the  stockholders  under  Rev.  St.  Idaho,  §  2609.  Jones  v.  Woolley, 
(Idaho),  26  P.  120. 

2  Louisiana  Paper  Co.  v.  Waples,  3  Woods,  34;  Kerridge  v.  Hesse,  9  Carr  & 
Payne,  200;  Collyer  on  Partnerships,  sees.  1091,  98,  387,  488;  Story  on  Partner- 
ships, sec.  129;  Dow  v.  Sayard,  12  N.  H.  275;  Ensign  v.  Ward,  1  John.  Cases, 
171. 
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creditors  would  have  no  claim  on  the  shareholders  for 
further  contributions  of  capital.1 

§  795.  Customs  of  particular  corporations. — It  has  been 
held  that  the  liability  of  shareholders  in  mining  cor- 
porations was  affected  by  the  familiar  customs  observed 
in  organizing  them  and  floating  their  stock.  Such 
customs  and  practices  as  prevail  among  the  class  of 
business  men  who  deal  in  such  property  and  speculate 
in  the  stock  of  such  companies  might  be  allowed  con- 


1  Peck  v.  Coalfield  Coal  Co.,  11  Bradw.  88;  Coit  v.  North  Carolina,  etc., 
Amalgamation  Co.,  14  Fed.  Rep.  12;  s.  c.  15  Phila.  496.  The  subscribers  to  the 
stock  of  a  bank  paid  fifty  per  cent,  of  their  subscriptions,  and  afterwards,  but 
before  any  statement  of  the  amount  subscribed  had  been  filed  and  published  as 
required  by  statute,  entered  into  and  carried  out  an  arrangement  among  them- 
'selves  by  the  terms  of  which  fully  paid  stock  was  issued  for  the  amount  actually 
paid  in,  and  the  balance  of  the  subscriptions  were  cancelled.  It  did  not  appear 
that  any  debts  had  been  contracted  before  the  reduction  took  place.  It  was 
held  that  the  agreement,  having  been  made  in  good  faith,  was  valid  as  against 
subsequent  creditors,  and  that  the  stockholders  were  not  liable  for  the  balance  of 
their  original  subscriptions,  except  in  so  far  as  necessary  to  make  up  the 
minimum  capital  required  by  the  charter  for  the  commencement  of  business. 
Hill  v.  Silvey,  81  Ga.  500;  26  Am.  &  Eng.  Cor.  Cas.  286.  See  also,  Bailey  v. 
Champlain  M.  &  P.  Co.  (Wis.),  46  N.  W.  539;  Republic  L.  Ins.  Co.  v. 
Swigert  (111.),  25  N.  E.  275;  Heggie  v.  Building  &  Loan  Ass'n  (N.  C),  12  S.  E. 
275;  Glenn  v.  Hatchett  (Ala.),  8  So.  656,  holding  that  a  resolution  adopted  by  a 
corporation,  authorizing  the  subscribers  to  the  capital  stock  to  reduce  their  sub- 
scriptions by  the  surrender  of  unpaid  shares,  is  valid  as  between  the  company 
and  the  subscribers ;  and  the  assignee  of  the  company  cannot  maintain  an  action 
to  recover  the  face  value  of  shares  surrendered  until  the  surrender  has  been  set 
aside  in  a  proceeding  brought  for  that  purpose.  Under  Rev.  St.  Wis.,  sees. 
1753, 1758,  stockholders,  who  have  paid  less  than  its  par  value  for  their  stock. 
are  liable  to  creditors  of  the  corporation  for  the  difference  between  that  and  its 
par  value,  and  a  creditor  seeking  to  enforce  this  liability  need  not  allege 
ignorance  of  the  fact  that  the  stockholders  had  procured  their  stock  for  less  than 
par,  nor  that  the  credit  was  extended  on  the  faith  that  par  was  paid  for  the 
stock.  Gogebic  In  v.  Co.  v.  Iron  Chief  Min.  Co.  (Wis.),  47  N".  W.  726,  where  a 
contract  of  subscription  for  corporate  stock  provided  that  on  payment  of  40  per 
cent,  of  the  par  value  of  the  stock,  the  subscribers  shall  receive  certificates  of 
stock,  it  was  held  a  decree  directing  the  issuance  of  such  certificates  on  payment 
of  said  40  per  cent,  did  not  relieve  the  subscribers,  as  against  creditors  of  the 
corporation,  from  liability  for  the  remaining  60  per  cent.  Following  Telegraph 
Co.  v.  Gray  (111.),  14  N.  E.  214;  Bates  v.  Great  Western  Tel.  Co.  (111.),  25  N.  E. 
521. 
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sideration  as  affecting  the  construction  of  special  con- 
tracts seeking  to  limit  or  extend  the  personal  liability 
of  shareholders.1  But  it  is  difficult  to  see  upon  what 
ground  they  could  be  allowed  to  lessen  the  liability 
imposed  by  the  positive  declarations  of  the  statute. 
To  recognize  the  dishonest  and  hazardous  methods 
often  employed  by  adventurers  in  mining  jobs,  as 
customs  for  the  purpose  of  depriving  creditors  of  the 
security  of  such  individual  liability  as  the  holders  of 
shares  in  such  companies,  affords,  would  be  to  defeat 
a  main  object  for  which  the  statute  was  enacted,  and 
encourage  the  frauds  and  evil  schemes  for  which  its 
absence  furnished  unlimited  opportunities. 

§  796.  Time  to  which  liability  relates. — The  owners  of 
the  stock  in  an  insolvent  corporation  who  are  such  at 
the  commencement  of  a  creditor's  suit  against  its  stock- 
holders, upon  their  individual  liability,  are  liable  for 
its  debts,  though  their  stock  may  have  been  issued  to 
them  by  the  company  after  the  creation  of  the  debts.2 
One  who  becomes  a  stockholder  in  a  corporation,  after 
the  passage  of  a  law  lessening  the  liability  of  stock- 
holders to  creditors,  is  equally  liable  with  the  old 
stockholders,  under  the  former  law,  to  creditors  whose 
claims  existed  previous  to  the  change  of  law.3 

Since  creditors  are  considered  to  take  cognizance  of 
the  terms  of  the  corporation's  charter  or  articles  of  as- 
sociation, it  results  that  if  these  provide  for  a  commence- 
ment of  business  as  soon  as  a  certain  proportion  or  a 
given  amount  of  stock  has  been  subscribed,  they  have 


1  In  re  S.  M.  Con.  M.  Co.,  7  Sawy.  30;  Ross  v.  S.  &  C.  S.  Min.  Co.  (Minn.), 
31  N.  W.  319. 

2  Barrick  v.  Gifford  (Ohio),  24  N.  E.  259;  Sayles  v.  Bates,  15  R.  I.  342;  Stutz 
v.  Handley,  41  F.  531. 

8  National  Commercial  Bank  v.  McDonnell  (Ala.),  9  Soc.  149;    Dorgan  v. 
Same,  Id. ;  Bush  v.  Same,  Id. ;  McMillan  v.  Same,  Id. 
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no  right  to  rely  upon  the  security  of  a  false  represen- 
tation with  regard  to  the  amount  actually  subscribed. 

And  where,  after  his  debt  arose,  new  shares  are  issued 
under  authority  to  increase  the  company's  capital,  it 
is  plain  that  he  would  have  no  right  to  look  to  the 
holders  of  those  shares  for  a  greater  amount  of  capi- 
tal than  the  corporation  itself  could,  under  its  contracts 
with  them,  compel  them  to  contribute. 

"Whatever  of  capital  was  derived  from  them  would 
be  an  additional  security  in  the  form  of  assets  to  that 
with  reference  to  which  he  gave  credit  in  the  first 
instance.1 

Creditors  who  became  such  prior  to  an  increase  of 
capital  and  issue  of  new  shares  are  not  held  to  a  greater 
liability  on  their  subscriptions  -than  the  corporation  it- 
self could  be  held,  unless  the  charter,  independent  of 
the  amendment  or  resolution  increasing  the  capital, 
indicated  that  such  increase  might  be  made,  or  it  was 
represented  at  or  before  the  time  of  contracting  that  it 
had  been  made.  But  they  are  presumed  to  have 
trusted  it  on  the  faith  of  an  increase  in  the  capital 
stock  from  the  time  it  was  voted  ;  and  the  fact  that  the 
subscribers  did  not  receive  it  until  after  the  debts  were 
contracted  will  not  relieve  them  from  liability.2 

A  just  and  equitable  application  of  the  same  rule 
would  require  that  if  the  company's  capital  were  re- 
duced by  amendment  of  the  charter  or  articles,  the 
rights  of  pre-existing  and  subsequent  creditors  with 
respect  to  security  in  the  shape  of  capital  would  relate 


*  Coit  v.  North  Carolina,  etc.,  Amal.  Co.,  14  Fed.  Rep.  12;  s.  c.  14  Phila.  496. 
In  a  recent  Arkansas  case,  Carter  v.  Union  Printing  Co.  (Ark.),  16  S.  W.  579, 
it  was  held  that  a  fraudulent  release  by  a  corporation  of  an  unpaid  subscription 
to  an  increase  in  the  capital  stock  of  a  corporation  is  void  even  against  a  debt 
arising  before  the  increase. 

2  Reversing,  41  F.  531;  Handley  v.  Stutz,  11  S.  Ct.  530. 
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to  and  be  fixed  according  to  whether  they  gave  credit 
before  or  after  such  change.1 

§  797.  Creditors  not  prejudiced  without  reduction  of  se- 
curity.— The  real  test  of  all  questions  between  creditors 
and  shareholders  arising  out  of  the  equitable  rights  of 
the  former  with  respect  to  contributions  of  capital  and 
the  infringement  of  those  rights  by  transactions  be- 
tween the  corporation  and  its  members,  or  among 
members,  is  whether  a  given  transaction,  if  allowed  to- 
stand,  would  deprive  the  creditors  of  any  portion  of  the 
security  upon  which  they  were  entitled  to  rely  or 
impair  any  remedy  for  making  it  available.  It  may 
happen  in  some  special  cases  that  a  division  or  distri- 
bution of  capital  among  the  shareholders  would  not 
really  reduce  the  security  of  creditors. 

If  an  insolvent  corporation  should  release  solvent- 
shareholders  from  their  obligations  for  unpaid  capital, 
or  return  to  them  a  portion  or  all  of  that  already  paid, 
it  would  undoubtedly  subserve  the  best  interests  of 
creditors  to  allow  the  transaction  to  stand,  and  treat  the 
amount  so  released  or  returned  as  so  much  due  and 
unpaid  on  their  shares. 

In  this  way  they  would  obtain  the  benefit  of  the  se- 
curity they  originally  had.  But  to  do  this  would  often 
fail  to  meet  the  requirements  of  the  case,  and  restore 
to  creditors  what  they  had  lost  by  the  diversion  or 
withdrawal. 

Certificates  for  shares  may  have  been  issued  to  the 
members  participating  in  the  fraudulent  scheme  as  fully 
paid  up,  and  these  may  have  passed  into  the  hands  of 
bona  fide  purchasers  for  value.  The  latter  could  not, 
under   these   circumstances,   be   compelled   to  refund 


1  Hepburn  v.  Exchange,  etc.,  Co.,  4  La.  Ann.  87;  Palfrey  v.  Paulding,  7  La. 
Ann.  363;  Cooper  v.  Frederick,  9  Ala.  742. 
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what  the  vendors  had  wrongfully  received.  The  cred- 
itors would  have  no  remedy  against  a  bona  fide  pur- 
chaser under  these  circumstances.1 

If,  after  the  claim  of  a  creditor  arose,  the  corporation 
should  issue  new  shares,  it  could  not  be  presumed  that 
the  credit  was  given  on  the  faith  of  any  capital  repre- 
sented by  these,  and  consequently  they  could  not  insist 
upon  a  contribution  by  the  holders  of  a  greater  amount 
of  capital  than  the  corporation  itself  could  claim  from. 
them.2 

§  798.  When  voidable  subscriptions  are  binding  as  to 
creditors — So  long  as  a  party  defrauded  in  the  procure- 
ment of  his  subscription  for  shares  allows  his  name  to 
appear  as  a  shareholder  and  himself  to  be  represented 
to  persons  dealing  with  the  company  as  a  shareholder, 
he  is  liable  on  the  shares  held  by  him  to  all  those  who> 
have  given  credit  to  the  corporation  on  the  strength  of 
them,  the  same  as  other  shareholders. 

Of  course,  if,  while  the  corporation  is  solvent,  the 
defrauded  party  repudiates  and  rescinds  his  contract, 
no  injury  can  be  said  to  have  resulted  to  the  creditor. 
And  it  has  been  repeatedly  held  that  even  after  a  cor- 
poration becomes  insolvent  and  before  its  creditors  are 
paid,  a  shareholder  who  was  induced  to  become  such 
by  fraud  may  avail  himself  of  such  defence,  provided 


1  Steacy  v.  Little  Rock,  etc.,  R.  R.  Co.,  5  Dill.  348,  373,  374;  Burkinshaw  v. 
Nichols,  26  W.  R.  819;  Foreman  v.  Bigelow,  4  Cliff.  508;  Waterhouse  v.  Jamie- 
son,  L.  R.  2  H.  L.  Sc.  29;  McCracken  v.  Mclntyre,  1  Duv.  (Canada)  479; 
Skrainka  v.  Allen,  76  Mo.  384,  392;  Brant  v.  Ehlen,  59  Md.  1.  And  see  With- 
rington  v.  Rosenthal,  25  Hun,  580.  An  innocent  purchaser  of  stock  taken  in 
good  faith  as  paid  up,  in  the  absence  of  anything  to  put  him  upon  inquiry,  is  not 
liable  to  the  creditors  of  the  corporation  for  the  amount  unpaid  where  the  books 
of  the  corporation  give  no  notice  that  the  stock  is  not  paid  up.  Keystone  Bridge 
Co.  v.  McCluney,  8  Mo.  App.  49. 

2  First  Nat.  B'k  v.  Gustin  M.  C.  M.  Ins.  Co.,  42  Minn.  327.     See  Also  Nettles, 
v.  Masco  (S.  C),  11  S:  E.  593. 


890  ACTIONS  AGAINST   SHAREHOLDERS.  §  799 

he  has  been  guilty  of  no  laches.1  But  he  cannot  sleep 
upon  his  rights  and  enjoy  the  benefits  of  membership 
and  wake  up  after  insolvency,  and  ask  to  be  relieved  of 
his  obligations -to  creditors.2 

Creditors  contracting  after  the  cancellation  of  such 
subscription  and  the  withdrawal  of  the  defrauded  party 
from  all  connection  with  the  company,  would  have  no 
right  of  action  on  account  of  the  share  of  capital  unpaid 
on  the  annulled  contract.3 

§  799.  Collusive  cancellation  of  subscriptions. — The  idea 
at  once  suggests  itself,  that  the  cancellation  and  rescis- 
sion of  contracts  to  take  shares  might  be  collusively 
resorted  to  on  the  eve  of  insolvency  by  the  management 
and  actual  shareholders  for  the  purpose  of  depriving 
creditors  of  the  benefit  of  the  security  represented  by 
such  contracts.  It  is  scarcely  necessary  to  say  that 
such  a  scheme  would  be  defeated  by  adequate  remedies 
or  preventives  upon  being  made  manifest  to  the  proper 
tribunal.4 


1  Henderson  v.  Royal  British  B'k,  7  El.  &  Bl.  356;  Dossett  v.  Harding,  1  C. 

B.  N.  S.  524;  Powis  v.  Harding,  Id.  533;  Daniell  v.  Royal  British  B'k,  1  H.  & 
N.  681;  Reese  River,  etc.,  Mining  Co.  v.  Smith,  L.  R.  4  H.  L.  64;  Re  ..Etna  Ins. 
Co.,  6  Ir.  Rep.  Eq.  298;  McNeill's  Case,  L.  R.  10  Eq.  503;  Houldsworth  v.  City 
of  Glasgow  B'k,  L.  R.  5  App.  Cas.  317.  Compare  Brockwell's  Case,  4  Drewbrey, 
205;  Ayre's  Case,  25  Beav.  513;  Blake's  Case,  34  Beav.  639;  Ex  parte  Ginger,  5 
Ir.  Ch.  Rep.  174. 

2  In  Farrar  v.  Walker,  U.  S.  Cir.  Ct.  E.  D.  Mo.  2  Cent.  L.  J.  Justice  Miller, 
speaking  to  the  defence  of  fraud  in  obtaining  his  subscription  in  an  action  by 
the  assignee  in  bankruptcy,  said: — "  It  is  too  late  when  the  creditors  pursue  the 
corporation  into  bankruptcy  and  the  assignee  pursues  him  for  his  note  to  turn 
around  and  say,  '  I  find  out  that  I  was  swindled.'  "  See  also,  Oakes  v.  Turquand, 
L.  R.  2H.  L.  325, 344;  Rees  v.  Smith,  L.  R.  4  H.  L.  64;  Clarke  v.  Dickson,  E.  B. 
&  E.  148;  Upton  v.  Hansborough,  10  Nat.  B'k  Reg.  368;  Stone  v.  B'k,  L.  R.  3 

C.  P.  D.  307;  Duffield  v.  Wire  &  Iron  Wks.,  64  Mich.  293;  31  N.  W.  310; 
Howard  v.  Glenn  (Ga.),  11  S.  E.  610;  Guarantee  &  Collection  Co.  of  America  v. 
Well  (Pa.),  21  A.  665;  Same  v.  Mayer,  Id. 

8  Upton  v.  Englehart,  3  Dillon,  505. 

4  See  Marshall  F.  Co.  v.  Killian,  99  N.  C.  501;  6  S.  E.  680;  Coffin  v.  Rams- 
dell,  110  Ind.  417;  11  N.  E.  20;  Turner  v.  A.  M.  &  M.  Co.,  25  111.  App.  144. 
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It  is  difficult  to  legally  defeat  recovery  on  a  subscrip- 
tion after  the  insolvency  of  a  corporation  has  clothed 
its  creditors  with  an  equitable  interest  in  all  its  assets 
among  which  unpaid  capital  is  often  the  most  important. 
As  has  been  stated,1  it  requires  unanimous  consent  of 
the  shareholders  to  release  or  validate  a  cancellation  of 
a  subscription  under  ordinary  circumstances.  After  in- 
solvency, all  the  creditors  would  have  to  unite  their 
consent  with  that  of  the  entire  membership  in  order  to 
give  validity  and  effect  to  a  release  or  cancellation.2 

§  800.  Agreements  not  to  enforce. — The  same  rule  ap- 
plies, and  for  the  same  reasons,  to  agreements  made  with 
subscribers  ;  in  advance  of  entering  into  the  contracts 
that  they  shall  not  be  bound  either  to  perform  the  con- 
tract either  at  all  or  in  part.3  But  since  the  terms  of  the 
charter  or  articles  enter  into  each  contract  of  member- 
ship, directors  may  therein  be  given  power  to  cancel 
subscriptions,  and  in  that  event,  if  they  should  exercise 
the  power  in  good  faith,  no  shareholder  or  creditor 
would  have  any  ground  of  complaint.4 

That  the  directors  cannot  release  subscribers  either 
before  or  after  insolvency  is  well  settled.  It  is  an  abuse 
of  their  trust  wholly  unauthorized  and  at  war  with  the 


1  Supra,  §  §  568—571 

2  Plate  Glass  Ins.  Co.  v.  Sunley,  8  El.  &  Bl.  47;  Fox's  Case,  L.  R.  5  Ch.  79; 
Lord  Belhaven's  Case,  34  L.  J.  (Ch.)  503;  Ex  parte  Watson,  54  L.  T.  233;  Ex 
parte  Blake,  32  L.  J.  (Ch.)  278;  Burt  v.  Farrar,  24  Barb.  518;  Erskine  v.  Peck, 
83  Mo.  465;  Gregory  v.  Lamb,  16  Neb.  205. 

3  Jewett  v.  Valley  Ry.  Co.,  34  O.  St.  601;  Melvin  v.  Lamar  Ins.  Co.,  80111. 446; 
White  Mt.  R.  R.  Co.  v.  Eastman,  34  N.  H.  124;  Blodgett  v.  Morrill,  20  Vt.  509; 
Litchfield  B'k  v,  Church,  29  Conn.  137;  Pickering  v.  Templeton,  2  Mo.  App. 
425;  Robinson  v.  Pittsburgh  &  Connellsville  R.  R.  Co.,  32  Pa.  St.  334;  Downie 
v.  White,  12  Wis.  176;  Davidson's  Case,  3  De  G.  &  S.  21;  Minor  v.  B'k  of 
Alexandria,  1  Pet.  65. 

i  Teasdale's  Case,  L.  R.  9  Ch.  54;  Snell's  Case,  Wright's  Case,  L.  R.  12  Eq. 
334,  rev'd  in  L.  R.  7  Ch.  55. 
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designs  of  the  charter.1  It  is  no^within  the  express 
power  given  them  in  a  charter  or  general  law  to  do  all 
things  conducive  to  the  attainment  of  the  objects  for 
which  the  corporation  was  formed.2 

But  a  bona  fide  adjustment  of  disputed  subscriptions, 
though  it  involves  the  cancellation  of  shares,  will  be 
allowed  to  stand  against  creditors  as  well  as  against 
the  company.3  In  order  to  render  a  release  through 
compromise  valid,  there  must  be  a  real  and  not  merely 
a  feigned  controversy,4  and  good  faith  is  always 
required.5 

§  801.  Release  by  forfeiture  of  shares. — It  is  well  settled 
that  a  regular  forfeiture  of  shares  under  authority  con- 
tained in  the  charter  or  general  law  puts  an  end  to  the 
liability  of  the  shareholder  ;  and  corporate  creditors 
cannot  hold  parties  whose  shares  have  been  forfeited 
liable  for  unpaid  balances  of  capital  due  at  the  date  of 
forfeiture.6  It  is  immaterial  that  the  debt  was  con- 
tracted by  the  company  before  the  stock  was  forfeited. 
The   creditors  can  acquire  no  superior  right  than   the 


1  Bedford  R.  Co  v.  Bowser,  48  Pa.  St.  29.  See  also,  Spackman  v.  Evans,  L.  R. 
3  H.  L.  171;  Ex  parte  Fletcher,  37  L.  J.  (Ch.)  49;  Thomas'  Case,  L.  R.  13  Eq. 
437;  Re  London  &  Provid.  Consol.  Coal  Co.,  L.  R.  5  Ch.  D.  525;  Tuckerman  v. 
Brown,  33  N.  Y.  297;  Rider  v.  Morrison.  54  Md.  429;  Ryder  v.  Alton,  etc.,  R.  R. 
Co.,  13  111.  516:  Ex  parte  Trading  Co.,  L.  R.  12  Ch.  D.  191;  Re  Argyle  C.  &  C 
Co.  Law  Times,  Apr.  17, 1886;  Hughes  v.  Antietam  Mfg.  Co.,  34  Md.  316;  Hall's 
Case,  L.  R.  5  Ch.  707. 

2  Re  Dronfield  Silkstone  Coal  Co.,  L.  R.  17  Ch.  D.  76. 

8  Gelpecke  v.  Blake,  19  la.  263;  New  Albany  v.  Burke,  11  Wall.  96;  Steacy 
v.  Little  Rock,  etc.,  R.  R.  Co.,  5  Dill.  348;  Lord  Belhaven's  Case,  3  De  G.  ,1.  & 
S.  41;  Putman  v.  New  Albany,  4Biss.  365;  supra,  §§  565.  569 

*  Spackman  v.  Evans,  L.  R.  3  H.  L.  171,  188,  231;  Phosphate,  etc.,  Co.  v. 
Green,  L.  R.  7  C.  P.  43;  Dixon  v.  Evans,  L.  R.  5  H.  L.  606. 

s  Phil.  &  W.  C.  R.  R.  Co.  v.  Hickman,  28  Pa.  St.  318;  Whitaker  v  Grum- 
mond,  68  Mich.  249;  s.  c.  70  Id.  635;  36  N.  W.  Rep.  62. 

«  Allen  v.  Montgomery  R.  R.  Co.,  11  Ala.  437,  450;  Macauley  v.  Robinson  IS 
La.  Ann.  619;  Mills  v.  Stewart,  41  N.  Y.384;  Woollaston's  Case,  4  De  G.  &  J. 
437;  Ex  parte  Beresford,  2  Macon  &  G.  197;  Kelk's  Case,  L.  R.  9  Eq.  107- 
Dawes'  Case,  L.  R.  Chan.  22;  supra,  §  585 
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corporation  had.  against  the  delinquent  stockholder,  and 
consequently  cannot  resort  to  the  one  remedy  after  the 
other  has  been  exhausted. 

§  802.  The  right  must  be  exercised  fairly  and  regularly. — 

The  right  of  the  corporation  to  declare  a  forfeiture  is 
given  to  enable  it  to  collect  assessments,  and  should  not 
be  used  as  a  means  of  relieving  shareholders  of  their 
liability  to  creditors  when  the  stock  has  become  value- 
less. Like  many  other  corporate  powers  its  exercise 
is  no  concern  of  creditors  until  their  rights  and  interests 
become  involved  ;  but  when  they  do  it  must  be  exer- 
cised in  good  faith  so  as  not  to  sacrifice  and  destroy 
the  security  to  which  they  are  entitled  to  resort  in 
case  of  insolvency.1 

Inasmuch  as  fraud  vitiates  all  acts  into  which  it  en- 
ters, a  forfeiture  of  shares  by  collusion  between  a  share- 
holder and  the  board  of  directors  will  not  release  him 
from  his  liability  to  contribute  in  case  of  insolvency  of 
the  company.2  The  mere  abandonment  of  a  share- 
holder's interest  or  claim  on  the  corporation  cannot  be 
given  the  effect  of  a  forfeiture  so  as  to  discharge  him 
from  his  obligation  to  creditors.3 


'6' 


§  803.  Unauthorized  use  of  party's  name  as  a  shareholder. 

— The  rights  and  duties  arising  between  one  whose 
name  is  held  out  as  a  shareholder,  without  his  knowl- 
edge or  consent,  and  creditors  who  contract  with  ref- 
erence to  the  security  so  offered,  are  somewhat  differ- 


1  Mills  v.  Stewart,  62  Barb.  444. 

2  Slee  v.  Bloom,  19  Johns.  456;  Burke  v.  Smith,  16  Wall.  390;  Mills  v. 
Stewart,  supra;  Walters'  Second  Case,  3  De  G.  &  Sm.  244;  Richmond's  Case, 
4  K.  &  J.  305;  Spackman's  Case,  11  Jur.  (N.  S.)  207;  Stanhope's  Case,  L.  R.  1 
Ch.  161;  Stewart's  Case,  Id.  511;  Gowen's  Case,  L.  R.  6  Eq.  77;  Chouteau  v. 
Dean,  7  Mo.  App.  211;  Bedford  R.  R.  Co.  v.  Bowser,  48  Pa.  St.  29. 

3  Rockville,  etc,  Co.  v.  Maxwell,  2  Cranch  C  C.  451. 
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ent  from  the  case  where  one  has  been  induced  by  fraud 
to  allow  his  name  to  appear. 

The  contract  in  the  latter  case  is  voidable  only,  and 
the  liability  attaches  until  some  action  is  taken  to  an- 
nul it.  Bat  when  one's  name  is  used  as  a  shareholder 
without  his  knowledge  or  consent,  there  being  no  con- 
tract there  can  be  no  duty  or  obligation  to  creditors 
either  in  fact  or  in  law  as  a  shareholder.1 

§  804.  May  become  bound  by  ratification. — There  is  a 
distinction  between  the  relation  brought  about,  in  the 
case  of  the  holder  of  shares  issued  without  any  power 
contained  in  the  charter,  and  that  of  one  whose  name  has 
been  placed  on  the  stock  books  without  his  consent  or 
knowledge,  afterwards  acquiring  knowledge  that  his 
name  is  being  so  used  and  acquiescing. 

The  latter  is  not  bound  to  go  to  any  extra  expense  oe 
trouble  to  protect  third  parties  from  loss  ;  but  if  he  do 
any  act  amounting  to  a  recognition  of  the  relation  he 
will  be  deemed  to  have  ratified  the  fraudulent  act  of  the 
agents  and  held  to  the  liability  of  a  shareholder.  He 
cannot  both  approbate  and  reprobate.  If  he  adopts 
the  act,  he  is  liable  for  its  consequences.2 


1  Russell  v.  Bristol,  49  Conn.  251;  Banty  v.  Buckles,  68  Ind.  49.  See  Lathrop 
v.  Kneeland,  46  Barb.  432. 

2  Jewell  v.  Eock  River  Paper  Co.,  101  III.  57;  Int.,  etc.,  Ass'n  v.  Walker 
(Mich.),  47  N.  W.  338;  Re  Reciprocity  B'k,  22  N.  T.  9,  17;  Butler  v.  Aspin- 
wall,  33  F.  217.  See  also  Tama  W.  P.  Co.  v.  Hopkins,  79  Iowa,  653;  44  N.  W. 
797.  One  of  the  original  stockholders  of  a  corporation,  who  knew  of  the  con- 
templated increase  of  the  capital  stock,  and  who  authorized  an  agent  to  repre- 
sent him  in  all  matters  connected  therewith,  cannot  repudiate  his  agent's  act 
in  receiving  a  proportionate  share  of  the  increased  stock  distributed  to  him  by 
virtue  of  his  ownership  of  the  original  stock.  Reversing,  41  F.  531.  Handley  v. 
Stutz,  11 S.  Ct.  530.  The  fact  that  defendant,  when  he  subscribed  for  the  stock, 
was  falsely  informed  that  the  balance  had  all  been  taken,  and  that  therefore 
he  would  incur  no  personal  liability,  will  not  avail  him  as  against  a  creditor  of 
the  corporation,  who  knew  nothing  about  the  misrepresentations.  McDowall 
v.  Sheehan,  13  N.  Y.  S.  386. 
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Shares  issued  in  excess  of  the  amount  authorized  by 
the  charter  of  a  corporation  are  void,  and  no  liability 
in  favor  of  creditors  will  attach  to  the  holder  of  such 
shares,  even  though  he  has  acted  as  a  shareholder. 
The  ground  of  immunity  from  liability  is,  that  the 
charter  of  which  creditors  are  bound  to  take  notice 
shows  the  shares  to  be  unauthorized  and  illegal.1 

But  where  the  illegality  would  not  be  apparent  upon 
an  inspection  of  the  charter  or  articles,  and  there  is  no 
actual  notice  to  creditors  giving  credit  on  faith  of  the 
capital  represented  by  such  shares,  they  would  be  en- 
titled to  enforce  the  liability  of  shareholders  against 
the  holders  of  such  shares. 

§  805.  Mere  irregularities  no  defence. — While  want  of 
power  or  lawful  authority  will  defeat  or  render  void  an 
attempted  increase,  yet  stockholders  who  have  ap- 
proved of  or  acquiesced  in  an  increase  of  capital  stock 
are  estopped  from  alleging  mere  irregularities  in  the 
proceedings  by  which  such  increase  was  brought  about, 
as  between  themselves  and  creditors  who  have  given 
credit  subsequent  to  such  increase.2 


1  Scoville  v.  Thayer,  105  U.  S.  143;  Hollingshead  v.  Woodward,  35  Hun, 
410.  Where  shares  issued  for  an  increase  of  capital  stock  were  soon  after  re- 
called and  cancelled,  it  was  held  that  a  prior  creditor  of  the  corporation  could 
not  hold  the  stockholders  liable  for  such  stock.  Coitv.  North  Car.  6.  A.  Co.,  119 
U.  S.  343.  After  the  original  capital  stock  has  been  fully  paid  in,  an  additional 
issue  does  not  revive  the  original  liability  upon  the  original  stock.  Sayles  v. 
Brown,  40  F.  8. 

2  In  a  corporation  authorized  by  its  charter  to  increase  the  capital  stock,  the 
stockholders  had  received  the  stock  issued  thereupon.  When  sued  by  a  creditor 
of  the  corporation  for  the  amount  unpaid  on  such  stock,  it  was  held  that  they 
could  not  avail  themselves  as  a  defence  of  the  fact  that  the  statutory  notice  of 
such  increase  was  not  published.  Stutz  v.  Handley,  41  F.  342 ;  7  Ry.  &  Corp. 
L.  J.  407;  11  S.  Ct.  530.  See  the  Upton  Cases,  91  U.  S.  45,  56,  65;  95  Id.  665; 
96  U.  S.  328;  Casey  v.  Galli,  94  IT.  S.  673;  Eaton  v.  Aspinwall,  19  N.  Y.  119; 
Aspinwall  v.  Sacchi,  57  N.  T.  331;  R.  R.  Co.  v.  Cary,  26  N.  Y.  75;  Kent  v. 
Mincing  Co.,  78  N.  Y.  159;  Sheldon  H.  B.  Co.  v.  Eichemeyer  H.  B.  M.  Co.,  90 
N.  Y.  613;  Farnsworth  v.  Robbins,  36  Minn.  369;  31  N.  W.  349;  Ailing  v. 
Ward  (111.),  24  N.  E.  551.     The  actual  incorporation  of  a  company  with  a  larger 


^ 
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This  distinction  was  considered  and  applied  by  the 
court  in  a  case  where  the  subscribers  for  the  increased 
capital  were  relieved  because  the  corporation  failed 
and  ceased  to  exist  before  it  had  acquired  the  requi- 
site powers  to  make  the  increase.1  But  the  mere  fact 
that  the  increase  of  capital  and  the  issue  of  new  shares 
to  subscribers  have  been  authorized  by  the  corporation 
does  not  make  them  liable  on  account  of  such  addi- 
tional stock  unless  they  have  accepted  the  same.2 

§  806.  Where  issued  without  authority  of  directors. — 

The  same  rule  applies  to  the  unauthorized,  surrepti- 


capital  stock,  divided  into  a  greater  number  of  shares,  at  a  less  amount  per 
share  than  stipulated  in  the  original  contract  of  subscription,  does  not  release  a 
subscriber  to  that  contract  from  his  liability  to  the  parties  who  have  erected 
buildings  for  the  proposed  corporation  in  accordance  with  part  of  the  agreement. 
Gibbons  v.  Grinsel  (Wis.),  4S  N.  W.  255.  The  stockholders  of  a  corporation, 
who  voted  to  increase  the  capital  stock  800  shares,  and  then  distributed  among 
themselves  300  of  those  shares,  without  any  consideration,  must,  at  the  suit  of 
creditors  of  the  corporation,  which  has  become  insolvent,  respond  for  the  par 
value  of  the  shares,  though  they  never  expressly  agreed  to  pay  for  the  same, 
and  though  the  stock  is  expressly  declared  to  be  fully  paid,  and  free  from  all 
claims  or  demands  on  the  part  of  the  corporation.  Reversing,  41  F.  531; 
Handley  v.  Stutz,  11  S.  Ct.  530. 

1  Winters  v.  Armstrong,  37  Fed.  Rep.  508,  520.  In  Veeder  v.  Mudgett,  95 
N.  Y.  295,  the  court  said:  "The  attempted  increase  was  therefore  illegal,  but 
the  respondent  insists  that  nevertheless,  as  against  the  creditors  of  the  company, 
the  defendant  stockholders  by  accepting  their  proportion  of  the  increased  stock, 
by  voting  for  its  increase,  by  taking  dividends  upon  it  and  holding  it  out  to  those 
dealing  with  the  company  as  an  actual  component  of  its  capital,  are  estopped 
from  denying  the  legal  validity  of  the  increase  and  must  be  held  responsible  as 
if  it  was  valid.  The  authorities  for  this  doctrine  are  numerous  and  strong. 
The  answer  made  to  them  is,  that  an  act  absolutely  and  wholly  void  because 
under  the  law  incapable  of  being  performed,  cannot  be  made  valid  by  estoppel. 
This  is  true  where  under  the  law  there  is  an  entire  lack  of  power  to  do  the  act 

which  is  brought  in  question But  where,  as  in  the  present  case,  the 

abstract  power  did  exist  and  there  was  a  way  in  which  the  increase  could  law- 
fully be  made,  and  the  creditors  could,  without  fault,  believe  that  the  increase 
had  been  lawfully  effected  and  the  necessary  steps  taken,  then  the  doctjrine  of 
estoppel  may  apply  and  the  increased  stock  be  deemed  valid  as  to  creditors." 
A  contract  by  a  corporation  to  repay  a  loan  in  preferred  stock  which  it  had  no 
authority  to  issue  is  a  nullity,  and  is  not  renewed  by  a  subsequent  act  authoriz- 
ing it  to  issue  preferred  stock,  but  which  does  not  empower  it  to  renew  the  con- 
tract.   Anthony  v.  Household  S.  M.  Co.  (R.  I.),  7  Ry.  &  L.  J.  575. 

2  Sayles  v.  Brown,  40  Fed.  Rep.  8. 
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tious  and  fraudulent  disposal  of  certificates  of  stock 
and  evidences  of  indebtedness  as  in  case  of  an  over- 
issue. Whether  having  been  printed  ready  for  issue  to 
bona  fide  subscribers,  or  redeemed  by  the  corporation 
and  afterwards  purloined,  or  had  the  corporate  signa- 
tures forged  to  them,  or  the  cancellation  marks  erased, 
and  been  transferred  to  purchasers  for  value  and  with- 
out notice  by  an  agent  of  the  corporation,  the  innocent 
purchaser  of  such  paper  acquires  no  claim  against  the 
corporation.  Neither  does  he  incur  any  liability  to 
the  creditors  of  the  corporation  unless,  in  the  case  of 
certificates,  they  should  be  afterwards  treated  by  the 
corporation  as  valid  ;  and  the  holder  of  the  same  should, 
by  mutual  consent,  be  recognized  and  treated  as  a 
shareholder.  Probably  a  purchaser  without  notice  of 
their  true  character  after  their  adoption  as  genuine 
paper,  by  the  corporation,  would  be  entitled  to  all  the 
rights  and  incur  all  the  liabilities  to  creditors  of  a  regu- 
lar stockholder,  if,  in  the  meantime,  no  member  had 
exercised  his  right  to  proceed  against  the  agents  and 
the  first  purchaser  to  have  them  cancelled  and  for  pre- 
ventive relief.1 

§  807.  Stock  issued  gratuitously. — The  unissued  shares 
of  stock  of  a  corporation  are  not  assets  in  its  hands, 
and  in  the  absence  of  any  statutory  provision,  or  pro- 
vision of  its  charter,  one  to  whom  shares  have  been 


1  In  Jarvis  v.  Manhattan  Beach  Co.,  58  Hun,  363,  an  authorized  person  in 
charge  of  the  transfer  office  of  a  corporation  in  response  to  an  inquiry  had 
stated  that  a  certificate  of  stock  then  presented  which  has  the  signatures  of 
the  proper  officers  of  the  corporation  was  properly  indorsed  for  transfer,  and  that 
the  person  in  charge  was  then  willing  to  make  such  transfer.  It  was  held  that 
upon  it  appearing  that  the  certificate  was,  in  fact,  an  over-issue  and  was  made 
out  in  the  name  of  a  fictitious  person,  through  the  fraud  of  the  company's  trans- 
fer clerk,  and  the  person  making  the  inquiry  having  sold  the  same  with  a  guar- 
tantee  of  genuineness,  they  were  entitled  to  indemnity  at  the  hands  of  the  cor- 
poration. See  also  Beach  Co.  v.  Harned,  27  Fed.  Rep.  484;  Holbrook  v.  Zinc 
•Co.,  57  N.  Y.  616. 
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transferred  by  it  gratuitously  does  not  by  accepting 
them  become  a  debtor  to  the  company  or  make  himself 
liable  to  pay  the  nominal  face  of  the  shares  as  upon  a 
subscription.  An  action  is  not  maintainable  against 
him  by  a  creditor  of  the  corporation  to  compel  him  to 
pay  for  such  shares.1  And  a  bona  fide  transferee  stands 
in  that  respect  in  as  good  condition  as  the  original 
holder.2 

§  80S.  Proof  of  ratification — What  in  any  case  will 
amount  to  a  ratification  so  as  to  estop  a  party  from 
denying  the  relation  of  stockholder  against  creditors  is 
a  question  of  evidence.3 

It  may  be  stated  as  a  general  rule  resulting  from 
what  has  been  said  in  several  connections  that  all 
who  act  and  receive  benefits  as  shareholders,  and  are 
accepted  or  received  as  such,  will  be  estopped  from 
denying  that  they  are  such  in  reality  and.  held  liable 
in  that  capacity  to  the  corporation,  other  shareholders 
and  creditors.* 


1  Christensen  v.  Eno,  106  N.  T.  97;  Christensen  v.  Quintard,  55Htin,  608;  8 
N.  T.  S.  400. 

2  Scoville  v.  Thayer,  105  U.  S.  145;  Union,  etc.,  Co.  v.  Frear,  etc.,  Co.,  97  Dl. 
537;  Granite  Roofing  Co.  v.  Michael,  54  Md.  65;  Re  Auburn  L.  T.,  etc.,  Min. 
Co.,  L.  R.  14  Ch.  D.  390;  Zirkel  v.  Joliet  Opera  House  Co.,  79  111.  334;  Re 
British  S.  P.  Co.,  L.  R.  17  Ch.  D.  467;  Flinn  v.  Bagley,  7  Fed.  Rep.  785;  Re 
Glen  Iron  Works,  17  Fed.  Rep.  34;  Per  contra,  People  v.  Sterling  Mfg.  Co.,  82 
111.  457. 

3  Chapman  &  Booker's  Case,  L.  R.  3  Eq.  365 ;  McClelland  v.  Whiteley,  15  Fed. 
Rep.  322. 

*  Holyoke  B'k  v.  Goodman  Paper  Mfg.  Co.,  9  Cush.  576;  Ross  v.  B'k,  20Nev. 
191;  19  P-  243;  Brown  v.  Finn,  34  F.  124;  McHose  v.  Wheeler,  45  Pa.  St. 
32;  Hager  v.  Cleveland,  36  Md.  476;  Burnes  v.  Pennell,  2  N.  L.  C.  497.  When 
a  subscriber  to  the  capital  stock  of  a  railroad  company,  who  had  been  released 
from  the  obligation  of  his  subscription,  subsequently  voted  at  an  annual  elec- 
tion for  directors,  was  himself  elected  a  director,  acted  as  director,  and  as 
stockholder,  and  paid  money  to  the  company,  his  acts  were  held  evidence  of 
a  subscription  of  some  kind,  and,  in  the  absence  of  proofs  of  a  special  contract, 
to  warrant  the  inference  that  he  had  reassumed  his  original  obligation.  But 
such  acts  are  shorn  of  their  importance  where  a  special  contract  accounting 
for  them  is  shown.    Pittsburgh,  etc.,  R.  R.  Co.  v.  Stewart,  41  Pa.  54. 
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§  809.     Liability  when  shareholder  is  a  corporation.— 

Where,  by  statutory  provision,  corporations  are  allowed 
to  become  stockholders  in  other  corporations,  their 
rights  and  liabilities  as  such  are  no  greater  or  less 
than  those  of  individuals.  They  are  not  liable  for  the 
negligences  and  contracts  of  the  company  whose  shares 
they  hold.  And  the  rule  is  not  altered  or  modified  by 
the  fact  that(  the  corporation  is  controlled  and  its 
directors  elected  by  the  shareholding  company,  nor  be- 
cause the  directors  of  both  corporations  are  the  same 
persons.1 

§  810.  Liability  on  "watered"  stock — Analogous  to 
fraudulent  over-issues  of  stock,  and  often  giving  rise  to 
a  train  of  complicated  and  difficult  questions,  is  an  issue 
of  stock  for  the  issuance  of  which  the  corporation, 
though  having  authority  under  its  charter,  yet  has 
received  no  adequate  value  or  only  a  nominal  value. 
In  commercial  parlance  such  inflations  are  termed 
"  watered  "  stock.     Such  transactions  are  always  fraud- 


1  Pullman  Palace  CarCo.  v.  Mo.  Pac.  K.  Co.,  115  U.  S.  587;  A.T.  &  S.  P.  E. 
Co.  v.  Cochran,  43  Kan.  225;  7  L.  R.  An.  414.  In  the  first  of  these  cases,  Chief 
Justice  Waite  said:  "  The  Missouri  Pacific  Company  has  bought  the  stock  of 
the  St.  Louis  Iron  Mt.  &  Southern  Company  and  has  effected  a  satisfactory 
election  of  directors;  but  this  is  all.  It  has  all  the  advantages  of  a  control  of 
the  road,  but  that  is  not,  in  law,  the  control  itself.  Practically,  it  may  control 
the  company,  but  the  company  alone  controls  its  road.  In  a  sense,  the  stock- 
holders of  a  corporation  own  its  property;  but  they  are  not  the  managers  of  its 
business,  or  in  the  immediate  control  of  its  affairs.  Ordinarily,  they  elect  the 
governing  body  of  the  corporation  and  that  body  controls  its  property.  Such  is 
the  case  here.  If  they  (the  agents)  or  the  directors  act  contrary  to  the  wishes 
of  the  Mo.  Pac.  Company,  that  company  has  no  power  to  prevent  it  except  by 
the  election  at  the  proper  time  and  in  the  proper  way  of  other  directors,  or  by 
some  judicial  proceeding  for  the  protection  of  its  interests  as  a  stockholder.  Its 
rights  and  its  powers  are  those  of  a  stockholder  only."  Under  the  laws  of 
Kansas  a  railroad  company  is  authorized  to  own  stock  in  companies  owning 
the  lines  with  which  the  lines  of  the  former  connect.  Laws  1873.  The  second 
case  cited  decided  that  the  shareholding  company  was  not  liable  for  an  injury 
to  a  passenger  on  the  line  of  the  company  a  controlling  interest  of  whose  stock 
it  held,  although  the  ticket  on  which  the  passenger  was  travelling  was  sold  by 
the  common  agent  of  both  companies. 
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ulent  as  to  the  public,  the  creditors  of  the  corporation 
and  the  bona  fide  purchasers  into  whose  hands  they 
come.  Whether  the  state  may  forfeit  the  charter  for 
such  abuses  is  a  question  depending  upon  the  extent  of 
the  resulting  public  injury  to  be  established  by  evi- 
dence.1 

Whether  the  stock  issued  as  fully  paid  up  has  been 
only  paid  for  in  part  with  cash,  or  in  property  at  a 
grossly  exaggerated  value,  or  to  represent  dividends 
without  any  actual  surplus  to  justify  the  same,  it 
amounts  to  the  same  thing  with  respect  to  creditors 
who  have  given  credit,  after  the  issue  presumably  on 
the  faith  of  so  much  capital  added  to  the  fund  available 
in  satisfaction  of  their  demand.  Now  the  only  material 
question  to  be  considered  from  the  creditor's  stand- 
point is,  whether  after  the  corporation  has  become  in- 
solvent the  holders  of  such  stock  can  be  compelled  to 
answer  for  unpaid  capital  for  the  difference  between 
the  face  value  thereof  and  the  consideration  actually 
received  by  the  corporation,  and  for  the  full  amount 
issued  without  consideration,  as  in  case  of  an  unwar- 
ranted stock  dividend.  It  may  be  stated  that  all  who 
accept  such  stock,  knowing  the  facts,  are  not  only 
liable  to  creditors  for  the  unpaid  value,  but  may  be 
compelled  to  deliver  up  the  stock  for  cancellation  in 
certain  cases  by  non-participating  stockholders,  or 
otherwise  account  to  them. 

The  right  of  creditors  to  enforce  payment,  if  needed, 
of  the  balance,  where  only  a  part  has  been  paid  in  cash, 
is  well  settled.2      But  where  an  active  corporation,  for 


i    Infra,  §  Ch.  XXXV. 

2  This  principle  was  first  settled  in  the  federal  courts  in  the  cases  growing 
out  of  the  failure  of  the  Great  Western  Ins.  Co.  of  Illinois,  known  as  the  Upton 
cases,  the  first  of  which  was  Upton  v.  Tribilcock  91 U.  S.  45.  See  also,  Babcock 
v.  Schuylkill  &  L.  V.  R.  Co.,  15  N.  T.  S.  193  (August,  1891);  Flinn  v. 
Hagley,  7  Fed.  Rep.  185;  In  re  Glen  Iron  Wks.,  17  Fed.  Rep.  374;  Union  M.  L. 
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the  purpose  of  paying  its  debts  and  obtaining  money 
to  prosecute  its  business,  issued  bonds,  but,  finding  it 
impossible  to  negotiate  them,  it  issued  shares  of  capital 
stock  in  an  amount  equalling  the  par  value  of  the  bonds, 
as  an  additional  inducement  to  their  purchase,  it  was 
held  that  persons  who  purchased  the  bonds  and  stock 
at  a  price  fairly  representing  their  market  value,  with- 
out any  unfair  dealing  on  the  part  of  any  one  connected 
with  the  transaction,  could  not  be  called  upon  to  re- 
spond for  the  par  value  of  the  stock,  at  the  suit  of  the 
creditors  of  the  corporation.1 


Ins.  Co.  v.  Frear  Stone  Mfg.  Co.,  97  111.  537;  Hickling  v.  Wilson,  104  111.  54; 
Northrop  v.  Bushnell,  38  Conn.  498;  Fisher  v.  Seligman,  7  Mo.  App.  383;  Eyer- 
manv.  Kreickhaus,  7  Mo.  App.  455;  Skrainka  v.  Allen,  Id.  434;  Pickering  v. 
Templeton,  2  Id.  424;  Christensen  v.  Eno,  21  Weekly  Dig.  202;  Mann  v.  Cook, 
20  Conn.  178;  Myers  v.  Suley,  10  Nat.  B'k  Reg.  411;  Freeman's  Assignee  v. 
Stine,  15  Phil.  37;  where  directors  issued  to  themselves  all  the  stock  at  one-third 
of  its  par  value,  and  upon  an  increase  of  capital  voted  to  themselves  for  services 
in  selling  the  increase  one  share  for  every  two  shares  sold.  A  creditor,  however, 
who  accepted  in  payment  of  his  claim  stock  at  one- fifth  of  its  par  value  was  held 
not  liable  to  other  creditors  for  the  balance,  even  though  they  became  such  after 
the  issuance  of  the  stock.  Clark  v.  Bever,  31  Fed.  Rep.  670.  See  also  to  the 
same  effect  Currie's  Case,  3De  G.  J.  &  S.  367;  Barnett's  Case,  L.  R.  18  Eq.  507; 
Van  Cott  v.  Van  Brunt,  82  N.  Y.  535;  Continental  Tel.  Co.  v.  Nelson,  18 
Wkly.  Dig.  48;  s.  c.  49  N.  Y.  Sup.  Ct.  197;  Crawford  v.  Rohrer,  59  Md.  599; 
Brant  v.  Ehlen,  Id.  1;  Morrison  v.  Globe  Panorama  Co.,  28  Fed.  Rep.  S17.  No 
judgment  can  be  rendered  in  favor  of  the  creditor  until  the  transaction  is  set 
aside.  Scovillev.  Thayer,  105  U.  S.  143,  156;  Wood's  Claim,  9  W.  R.  366.  In 
Coffin  v.  Ramsdell,  110  Ind.  417;  1  Ry.  &  Corp.  L.  J.  326,  the  decision  rested 
upon  the  doctrine  that,  as  in  other  ultra  vires  acts,  ex  contractu  the  transaction 
between  the  corporation  and  the  party  accepting  the  stock  should  be  allowed  to 
stand  until  set  aside  as  a  fraud  upon  creditors.  A  statute  regulating  the  man- 
ner of  increasing  capital  stock  held  not  applicable  to  a  reorganization  of  a  rail- 
road company  by  an  issue  of  new  stock  to  purchasers  at  foreclosure  sale. 
Memphis  &  L.  R.  R.  Co.  v.  Dow,  120  IJ.  S.  287;  7  S.  Ct.  482. 

Where,  however,  the  capital  stock  was  reduced  and  stockholders  took  new- 
stock  to  the  extent  of  their  payments  in  the  old  stock,  cancelling  their  indebted- 
ness on  the  old  account,  it  was  held  that  they  were  liable  on  the  cancelled  bal- 
ances to  persons  who  gave  credit  prior  to  the  cancellation.  In  re  State  Ins.  Co., 
14  Fed.  Rep.  28.  See  Clark  v.  Bever,  31  F.  670;  Young  v.  Erie  Iron  Co.,  65 
Mich.  Ill;  31  N.  W.  814;  Coit  v.  N.  C.  G.  A.  Co.,  119  U.  S.  343;  7  S.  Ct.  231; 
Hill  v.  Silvey,  81  Ga.  500;  Dupont  v.  Tilden,  42  F.  S7;  Libby  v.  Tobey,  82  Me. 
397;  Nat.  T.  Wks.  v.  Gilfillan,  46  Hun,  248. 

1  Reversing  41  F.  SSL^Fuller,  C.  J.,  and  Lamar,  J.,  dissenting.  Hand- 
ley  v.  Stutz,  11  S.  Ct.  5307*  /3f  (JVLfCf 
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§  811.  Part  payment  and  stock  dividends — There  is  but 
little  difficulty  in  ascertaining  either  the  relative  rights 
of  the  parties  or  the  extent  of  the  stockholders' liability 
in  cases  of  part  payment,  and  unwarranted  issue  of 
stock  dividends.  But  where  the  stock  is  issued  as 
fully  paid  up  in  consideration  for  services  or  property 
at  an  over-valuation,  an  additional  question  arises, 
namely,  What  is  such  an  over- valuation  as  will  justify 
the  setting  aside  of  the  transaction  ?  The  authorities 
are  not  agreed  whether,  when  it  is  ascertained  that  the 
agreement  was  actually  fraudulent,  it  should  be  annulled 
ab  initio  and  full  payment  for  the  stock  exacted,  or  it 
shall  be  allowed  to  stand  and  the  whole  liability  cred- 
ited with  the  reasonable  value  of  the  property.  The 
weight  of  authority,  however,  is  that  the  transaction 
should  stand  or  fall  altogether. 

But  the  question  remains,  What  is  such  an  over- 
valuation as  will  defeat  a  plea  of  payment  in  services 
or  property  ?  The  correct  rule  on  this  point,  as  gath- 
ered from  the  authorities,  is  to  the  effect  that  mere 
over- valuation  will  not  vitiate  the  transaction  in  favor 
of  creditors,  but  that  there  must  have  been  either  an 
intentional  over-valuation  or  such  an  actual  and  gross 
over-valuation  as  to  justify  an  inference  of  fraud.1 

It  is  well  established,  both  on  authority  and  principle, 
that  the  party  cannot  be  held  as  a  stockholder.  He 
can  only  be  compelled  to  restore  the  stock  and  take 
back  his  property  or  its  reasonable  value  from  the  eor- 


1  The  creditors  must  prove  that  there  was  an  over-valuation  at  the  time. 
Subsequent  depreciation  will  not  be  considered.  Coit  v.  North  Carolina  Gold 
Amal.  Co.,  14  Fed.  Rep.  12;  s.  c.  119  U.  S.  343.  "The  contract  is  valid  and 
binding  upon  the  corporation  and  the  original  shareholders  unless  it  is  rescinded 
or  set  aside  for  fraud.  While  the  contract  stands  unimpeached,  the  courts,  even 
where  the  rights  of  creditors  are  involved,  will  treat  that  as  a  payment  which  the 
parties  have  agreed  shall  be  payment."  Phelan  v.  Hazard,  3  Dill.  4,  per  Dillon, 
J.    See  also  Brant  v.  Ehlen,  59  Md.  1. 
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poration.  The  party  may  also  be  required  to  restore 
any  dividends  received  by  him.1 

§  812.   Stock  in  itself  owned  by  corporation.— And  where 

the  corporation  has  acquired  title  to  its  own  stock  by 
any  means  by  which  it  is  authorized  to  do  so,  it  may, 
like  an  individual  holder,  sell  it  for  any  price  it  chooses 
to  set  upon  it.2  A  stock  donation  may  be  disposed  of 
at  any  price  the  corporation  pleases  to  accept.3 


!'  Four  Mile,  etc.,  R.  R.  Co.  v.  Bailey,  18  O.  St.  208.  In  an  English  case- 
Anderson's  Case,  L.  R.  7  Ch.  D.  75 — the  rule  was  clearly  established  that  while 
setting  aside  the  transaction  for  fraud  the  stockholders  cannot  be  held  liable  for 
the  difference  between  the  value  of  the  property  and  the  par  value  of  the  stock 
as  for  unpaid  capital,  the  court  saying  :  ' '  You  cannot  alter  the  contract  to  such 
an  extent  as  to  say,  though  you  have  bargained  for  paid  up  shares,  we  will  change 
that  into  a  bargain  to  take  shares  not  paid  up  and  put  you  on  the  list  of  con- 
tributors on  that  ground If  you  set  aside 

this  allotment  of  shares,  you  must  set  it  aside  altogether,  and  then  you  cannot 
make  them  a  contributory,  and  if  you  do  not  set  it  aside  altogether,  you  must 
adopt  it,  and  the  utmost  you  can  do  is,  as  I  have  said  before,  that  you  can  take 
away  any  profit  from  the  person  who  has  improperly  made  it,"  pp.  94,  105. 

2  Otto  v.  Brevoort,  etc.  Co.,  50  Barb.  247;  McAvity  v.  Lincoln  P.  &  P.  Co., 
82  Me.  504;  Ram  well's  Case,  50  L.  J.  Ch.  827.  In  the  last  case  the  stock  came 
to  the  corporation  by  forfeiture. 

s  Holmes  v.  Newcastle,  etc.  Co.,  45  L.  J.  Ch.  383  was  a  case  where  the  stock 
liad  been  distributed  without  consideration  among  the  stockholders.  Christen- 
sen  v.  Eno,  106  N.  T.  97,  holds  contrary  to  the  doctrine  of  Skrainka  v.  Allen, 
7  Mo.  App.  434,  and  the  case  just  noticed  that  unissued  shares  of  stock  may  be 
issued  gratuitously  to  stockholders  as  well  as  bonds  of  the  company,  and  that 
the  recipients  of  such  stock  are  not  liable  for  the  par  value  or  any  part  thereof, 
either  to  the  corporation  or  its  creditors  in  the  absence  of  an  agreement  to  that 
effect,  or  a  statutory  requirement  on  the  subject.  But  a  distinction  was  made 
"between  such  a  transaction  and  a  subscription,  and  the  subscriber  declared  liable 
on  his  contract  for  the  par  value.  In  this  case,  however,  the  creditor  was 
chargeable  with  notice  of  the  real  nature  of  the  transaction. 

The  court  speaking  of  the  defendant  stockholders'  rights  in  the  premises 
said :  "  Shall  he  be  capriciously  punished  by  being  made  liable  ex  contractu 
upon  a  contract  which  he  never  made  ?  If  the  defendant  has  participated  in  a 
fraud,  whereby  creditors  of  the  corporation  who  exercised  ordinary  business 
sagacity  had  suffered  damages,  whatever  orders  such  creditors  may  now  obtain 
while  their  representative  retains  the  defendant's  property  must  be  sought  by 
an  action  ex  delicto."  There- are  a  few  cases  which  seem  to  conflict  with  the 
rule  stated  in  the  text,  but  a  closer  examination  will  show  that  they  are  merely 
exceptions  which  may  well  be  allowed  without  a  disturbance  of  the  established 
■doctrine.     In  Wetherbee  v.  Baker,  35  N.  J.  Eq.  501,  the  property  pretended  to 
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§  813.  Bona  fide  purchasers  not  liable. — The  right  of 
creditors  to  have  stock  which  the  corporation  was  au- 
thorized to  issue,  but  which  was  fraudulently  issued 
as  fully  paid  up,  without  consideration  or  on  part  pay- 
ment in  cash,  or  for  property  at  a  gross  over-valuation, 
does  not  extend  beyond  the  original  parties  to  the  trans- 
action so  as  to  affect  bona  fide  purchasers  of  the  stock 
for  value  and  without  previous  knowledge  of  the  fraud. 
And  it  has  been  held  that  though  such  purchaser  have 
notice,  yet  if  his  vendor  be  a  bona  fide  purchaser  with- 
out notice  the  purchaser  is  protected  from  liability.1 

As  to  what  will  and  will  not  amount  to  notice,  is 
generally  a  question  for  the  jury  ;  but  it  is  held  that  a 
representation  by  the  agents  of  the  corporation  that 
the  fall  par  value  will  not  be  required  ; 2  or  the  fact 
that  the  words  "non-assessable"  are  stamped  or  printed 
or  written  on  the  face  of  the  certificate,  where  the  cer- 
tificate shows  in  addition  that  only  twenty  per  cent, 
has  been  paid  thereon,3  will  not  be  sufficient.  But  the 
purchaser  will  be  protected  as  bona  fide  where  the  face 
of  the  certificate  contains  a  statement  that  it  is  paid  up 

stock. 

Any  other  rule  would  destroy  the  transferable 
nature  of  shares  altogether.4     And  it  has  been  held 


have  been  conveyed  to  the  corporation  by  the  defendant  did  not  belong  to  him, 
and  he  might  well  have  been  held  liable  in  assumpsit  in  an  action  by  the  cor- 
poration for  the  par  value  of  the  stock.  Chisholm  v.  Forney,  65  la.  140,  was 
decided  on  similar  principles,  the  consideration  being  a  patent  right  which 
turned  out  to  be  entirely  worthless.  In  Jackson  v.  Frear,  64  la.  469,  the  stock 
was  issued  in  payment  of  an  ascertained  debt,  thus  coming  within  the 
principle  of  the  cases  where  there  is  an  actual  balance  due  in  cash.  Other 
cases  are  in  direct  conflict  with  the  rule  stated  in  the  text,  and  all  of  the 
authorities  cited.  These  are:  Osgood  v.  King,  42  la.  478;  Shickle  v.  Watts, 
!)4  Mo.  410;  7  S.  W.  Rep.  276;  Preston  v.  Cincinnati  R.  R.  Co.,  36  Fed.  Rep. 
54;  Sayler  Assignee  v.  Simpson,  45  O.  St.  325;  4  Ry.  &  Corp.  I*.  J.  195. 

i  Barrow's  Case,  L.  R.  14  Ch.  D.  432. 

2  Webster  v.  Upton,  91  U.  S.  65;  Upton  v.  Tribilcock,  Id.  45. 

a  Webster  v.  Upton,  supra;  Sanger  v.  Upton,  91  U.  S.  56. 

4  In  re  British  Farmers'  Pure  Linseed,  etc.,  Co.,  L.  R.  7  Ch.  D.  533;  aff'd  L. 
R.  3  App.  Cas.  1004;  Waterhouse  v.  Jamieson,  L.  R.  2  H.  L.  (S.  0.)  29;  Young 
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that  a  purchaser  may  rely  upon  statements  in  the  stock 
books  of  the  corporation  to  the  effect  that  the  stock  is 
paid  up.1  But  where  a  subscriber  who  has  not  yet 
taken  out  his  certificate  under  an  original  allotment 
of  stock  instructs  the  corporation  to  issue  the  certi- 
ficate to  a  designated  transferee,  whether  the  latter 
becomes  the  original  allottee  of  that  stock,  and  as 
such  chargeable  with  notice  of  irregularities  in  its 
issue,  seems  not  to  be  settled  upon  authority.2 

§  814.  When  held  in  trust  for  the  corporation,  trustee 

not  liable.— Though  it  has  been  held  that  shares  having 
been  placed  in  the  name  of  a  party  as  trustee  for  the  cor- 
poration, he  was  liable  to  creditors  for  the  capital  repre- 
sented by  such  shares  the  same  as  in  other  cases  of  per- 
sons holding  the  legal  title,3  yet  the  more  reasonable 
doctrine  of  later  cases  is  to  the  effect  that  no  such  lia- 
bility arises.4  The  reason  upon  which  the  holder  is  held 
not  liable  in  such  cases  seems  to  be  convincing.  The 
corporation  cannot  be  a  shareholder  in  itself;  conse- 
quently, another  cannot  be  a  trustee  for  it  in  that  ca- 
pacity. The  case  is  not  the  same  as  that  of  a  trustee 
for  an  outside  party  ;  for  to  entitle  such  party  to  the 
beneficial  interest  of  a  shareholder,  the  shares  must 
be  issued.5  

v.  Erie  Iron  Co.,  65  Mich.  Ill;  31  N.  W.  Bep.  814;  Brant  v.  Ehlen,  59  Md.  1; 
Steacy  v.  L.  R.  &  Ft.  S.  R.  Co.,  5  Dill.  348;  Burkinshaw  v.  Nickels,  L.  R.  3  App. 
Cas.  1004;  Foreman  v.  Bigelow,  4  Cliff.  508;  McCracken  v.  Mclntyre,  1  Dur. 
(Canada)  479;  Jackson  v.  Sligo,  etc.,  Co.,  1  Lea.  210.  Contra,  Myers  v. 
Seeley,  10  Nat.  B'k  Reg.  411;  Protec.  L.  Ins.  Co.  v.  Osgood,  93  111.  69. 

1  Erskine  v.  Loewenstein,  11  Mo.  App.  595. 

2  Such  transferee  was  held  not  to  be  a  bona  fide  purchaser  without  notice 
in  Rowland's  Case,  42  L.  T.  N.  S.  785;  Pattee's  Appeal,  Wkly.  Notes,  81;  Re 
Vulcan  Iron  Wks.,  Law  Times,  18S5,  61.  Contra,  Young  v.  Erie  Iron  Co., 
65  Mich.  Ill;  Carling's  Case,  L.  R.  1  Ch.  D.  115. 

3  See  Griswold  v.  Seligman,  72  Mo.  110;  also  Wheelock  v.  Kost,  77  111. 
298. 

*  See  Burgess  v.  Seligman,  107  U.  S.  20,  and  authorities  cited. 
5  In  the  Seligman  cases  in  Mo.,  supra,  wherein  the  supreme  court  of  the 
United  States  held,  contrary  to  cotemporaneous  decisions  in  the  state  courts, 
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But  where  the  shares  are  placed  by  the  corporation  in 
the  hands  of  a  pledgee  as  security  for  a  loan,  they 
cannot  be  deemed  to  have  been  really  issued  until,  by 
failure  to  redeem  them,  they  become  the  property  of 
the  pledgee  by  forfeiture.  Until  that  occurs  they 
cannot  be  assessed  by  the  corporation,  and  do  not  rep- 
resent any  portion  of  the  capital  stock  to  which  cred- 
itors have  a  right  to  look  as  security,  unless  the 
pledgee  does  some  act  by  which  they  are  misled  to 
give  credit  on  account  of  the  shares,  such  as  receiving 
-dividends  or  otherwise  participating  in  the  affairs  of 
the  corporation  as  a  member.  Transactions  of  this 
-character,  however,  should  be  strictly  guarded,  as  they 
furnish  a  means  by  which  the  confidence  of  persons 
dealing  with  the  corporation  is  exceedingly  liable  to 
be  abused.  It  is  the  duty  of  the  parties  to  an  arrange- 
ment of  that  kind  to  see  that  the  books  which  are  open 
to  the  inspection  of  persons  liable  to  be  misled  properly 
represent  the  terms  upon  which  shares  are  held.  And 
for  any  misrepresentation  or  gross  neglect  in  that 
matter,  the  guilty  parties  would  be  bound  to  make 
^ood  the  resulting  loss. 

§  815.  Secret  trusts  and  collateral  agreements  do  not  bind 
creditors.— A  pledge  made  of  the  stock  as  security  for 
a  debt  of  the  owner  or  an  assignment  to  a  trustee  for 
his  benefit  will  not  relieve  him  of  liability  either  to 


that  defendants  were  not  liable,  the  stock  was  issued  to  them  ' '  in  escrow,"  and 
the  evidence  showed  that  there  never  was  any  intention  that  they  should 
become  stockholders,  but  should  hold  the  stock  for  the  double  purpose  of  secur- 
ing advances  to  the  company  and  to  enable  them  to  control  the  operations  of 
the  corporation;  and  that  they  participated  and  voted  at  shareholders'  meetings. 
As  in  the  case  of  Russell  v.  Bristol,  49  Conn.  251,  neither  of  the  grounds  of 
liability  in  favor  of  creditors  existed.  They  had  not  contracted  to  become 
members  of  the  corporation,  nor  did  the  entry  of  the  transaction  on  the  com- 
pany's books  represent  them  as  such.  See  also,  Tease  v.  Peck,  18  How.  595; 
Morgan  v.  Curtenius,  20  How.  1;  McMahon  v.  Macy,  51  K.  Y.  155;  Matthews 
■v.  Albert,  24  Md.  527. 
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the  corporation  for  assessment,  or  to  future  creditors, 
unless  a  regular  transfer  is  shown  on  the  books  of  the 
company.1  If  the  transfer  has  been,  in  fact,  registered, 
the  pledgee2  in  the  one  case  and  the  trustee  in  'the 
other 3  becomes  liable  from  the  date  of  the  same. 

In  the  absence  of  statutes  to  the  contrary,  the  equi- 
table owner,  in  case  of  an  original  issue  to  a  trustee  for 
his  benefit,  is  not  liable  for  assessments  or  to  creditors, 
nor  any  longer  liable  after  such  transfer  of  shares 
already  issued  after  it  has  been  registered.4 

The  rights  and  equities  between  the  parties  to  such 
collateral  agreements  do  not  affect  others  not  privies 
thereto.  The  circumstances  and  cases  in  which  one 
will  be  held  liable  as  a  shareholder  and  when  not  are 
set  forth  by  statute  in  many  of  the  states,  and  refer- 
ence should  be  had  to  these,  and  the  construction  given 
to  them  by  the  courts  in  the  particular  state  where  the 
question  arises. 

§     816.    Notice   of  facts   renders   defence  available. — 

Creditors    cannot   complain  of  inter  se  arrangements 


1  Des  Moines  Gas  Co.  v.  West,  50  Iowa,  16.  Where  a  person's  name  is  on 
the  subscription  list  of  a  corporation  with  his  consent,  he  is  prima  facie  bound 
to  pay  for  his  stock,  and  his  liability  is  not  discharged  by  a  private  agreement 
with  a  third  person  that  the  latter  should  pay  for  it.  Williams  v.  Benet  (S.  C), 
13  S.  E.  97. 

2  See  First  Nat.  B'k  v.  Hingham  Mfg.  Co.,  127  Mass.  563:  Moore  v.  Jones,  3 
Woods,  53;  Pullman  v.  Upton,  96  T7.  S.  328;  Adderley  v.  Storm,  6  Hill,  624; 
Rosevelt  v.  Brown,  11  N.  T.  148;  Matter  of  Empire  City  B'k,  18  N.  T.  223; 
Magruder  v.  Colston,  44  Md.  349;  Matter  of  Reciprocity  B'k,  22  N.  Y.  17; 
Crease  v.  Babcock,  10  Mete.  (Mass.),  545;  Holyoke  B'k  v.  Burnham,  11  Cush. 
183;  Stover  v.  Flack,  30  N.  T.  64;  Wheelock  v.  Kost,  77  111.  298.  See  also, 
Price  and  Brown's  Case,  3  De  G.  &  S.  146;  Addison's  Case,  L.  E.  5  Ch.  294; 
Royal  B'k  of  India's  Case,  L.  R.  7  Eq.  91;  L.  L.  4  Ch.  252;  Weikersheim's  Case, 
L.  R.  8  Ch.  832;  In  Nat.  B'k  v.  Case,  99  U.  S.  628,  631. 

3  Mitchell's  Case  L.  R.  9  Eq.  363;  Hoare's  Case,  2  J.  &  H.  229;  Bugg's  Case, 
2  Dr.  &  Sm.  452;  King's  Case,  L.  R.  6  Ch.  196. 

*  See  Bronson  v.  Oregonian  Ry.  Co.,  10  Oregon,  278;  William's  Case,L.  R.  1 
Ch.  D.  576;  Rugg's  Case,  2  Dr.  &  Sm.  452;  Sichell's  Case,  L.  R.  3  Ch.  119; 
Henkle  v.  Salem  Mfg.  Co.,  39  O.  St.  547;  and  see  the  preceding  section. 
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among  stockholders  concerning  subscriptions  of  which 
they  have  notice,  or  might,  by  reasonable  diligence,  have 
acquired  knowledge.  In  such  case,  they  cannot  hold 
one  upon  a  liability  for  unpaid  capital  who  was  never, 
in  fact,  a  subscriber  absolutely,  but  only  upon  condi- 
tion.1 

§  817.  Interests  of  creditors  in  transfers  attaches  npon 
insolvency.— As  long  as  a  corporation  is  solvent,  the 
motives  prompting  a  transfer  and  the  consideration 
upon  which  it  is  based  is  the  concern  of  the  parties  to 
it  and  the  corporation  only.2  But  after  a  company  has 
become  insolvent,  creditors,  as  well  as  other  share- 
holders, have  a  right  to  insist  that  transfers  shall  at 
least  be  made  for  value,  and  in  due  course  of  business,, 
and  not  colorably  to  escape  the  shareholder's  respon- 
sibility for  his  due  proportion  of  the  indebtedness. 

Accordingly,  it  is  well  settled,  that  after  the  corpo- 
rate enterprise  has  proven  a  failure,  a  shareholder  can- 
not transfer  his  shares,  and  with  them  his  liabilities,  for 
unpaid  balances  due  on  them  to  a  person  whom  he 
knows  is  pecuniarily  or  otherwise  incapable  of  assum- 
ing them-3 

Such  transfer  would  be  fraudulent  and  void  as  to 


1  Callanan  v.  Windsor,  78  la.  193.  In  this  case  it  was  held  that  the  provision 
of  a  statute,  that  nothing  contained  in  the  chapter  on  corporations  nor  any  pro- 
vision in  the  articles  of  incorporation  should  exempt  the  stockholder  from  indi- 
vidual liability,  did  not  apply  where  by  a  valid  agreement  of  which  the  creditor 
was  cognizant  nothing  is  due  or  collectible  on  the  stock.  See  also  Washburn 
v.  Ohenault,  43  Kan.  352;  Robinson  v.  Bid  well,  22Cal.  384;  Flinn  v.  Bagley,  7 
Fed.  Rep.  786;  Ross  v.  S.  &  C.  I.  M.  Co.,  36  Minn.  3S;  Hill  v.  Silvey,  81  Ga. 
500;  Boulton  Carbon  Co.  v.  Mills,  78  la.  460;  43  N.  W.  Rep.  290;  B'k  v.  Alden, 
129  U.  S.  372;  B'k  v.  G.  M.  Con.  Min.  Co.,  42  Minn.  327. 

2  Tucker  v.  Gihnan,  121  N.  Y.  189;  24  N.  E.  302;  Cowles  v.  Cromwell,  25 
Barb.  414;  Billings  v.  Robinson,  94  N.  Y.  415;  Allen  v.  Montgomery  R.  R.  Co., 
11  Ala.  451;  Jackson  v.  Slego  Mfg.  Co.,  1  Lea  (Tenn.),  210;  Isham  v.  Bucking- 
ham, 49  N.  Y.  220. 

8  Johnson  v.  Laflin,  5  Dillon,  65. 
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existing  creditors.1  Where  before  execution  against  a 
-corporation  the  stockholder  honestly  and  without  any 
intention  to  defeat  the  creditors  of  the  company  sells 
and  transfers  his  stock,  the  mere  fact  that  the  pur- 
chaser is  insolvent  at  the  time  is  not  sufficient  to  hold 
such  stockholder  still  liable  for  the  debts.  A  material 
question  in  such  cases  is,  whetherthe  stockholder  knew 
of  the  insolvency  at  the  time  of  the  transfer.  Such 
knowledge  would  be  very  strong  evidence  of  fraud.2 

§    818.    Bight  of  stockholder  who  is  also  a  creditor. — 

Upon  winding  up  a  corporation  which  is  solvent  and 
has  a  surplus,  it  is  immaterial  whether  a  debt  due  by 
the  corporation  to  a  shareholder  be  considered  assets 
held  in  trust  for  the  benefit  of  creditors  generally  or 
as  a  set-off  in  his  favor  against  installments  of  capital 
due   the  corporation.3     But  when  the  corporation  is 


1  Bowden  v.  Johnson,  107  U.  S.  251;  Nathan  v.  Whitlock,  3  Edw.  Ch.  251; 
9  Paige,  152;  Davis  v.  Stevens,  17  Blatohf.  259;  Bowden  v.  Santos,  1  Hughes  (U. 
S.),  158.  See  also,  Cent.  Agr.,  etc.,  Ass'n  v.  Alabama,  etc.,  Ins.  Co.,  70  Ala. 
120;  Re  Baehman,  12  N.  B.  R.  223;  Mandion  v.  Fireman's  Ins.  Co.,  11  Rob. 
(La.)  177;  Veiller  v.  Brown,  18  Hun,  571;  Gaff  v.  Flesher,  33  Ohio  St.  107; 
Rider  v.  Morrison,  54  Md.  429. 

2  Miller  v.  Gt.  Rep.  Ins.  Co.,  50  Mo.  55.  In  Union  Mut.  Life  Ins.  Co.  v. 
Frear  Stone  Co.,  97  111.  537,  the  court  said:  "  So  far  as  the  record  before  this 
court  discloses,  defendants  appeared  to  all  persons  dealing  with  the  corporation 
to  be  stockholders,  with  no  notice  of  any  agreement  that  their  liability  for  shares 
held  by  them  was  less  than  what  the  law  would  impose  in  case  of  an  uncondi- 
tional subscription  to  the  capital  stock  of  a  corporation.  The  secret  agreement 
of  the  shareholders  in  this  case  must  be  regarded  as  void ,  certainly  as  to  credi- 
tors of  the  corporation  without  notice,  and  the  stockholders  held  to  be  bound  to 
all  the  responsibility  of  liona  fide  subscribers.''  See  also,  Sawyer  v.  Hoag,  17 
Wall.  610;  Upton  v.  Tribilcock,  91  U.  S.  45;  Sanger  v.  Upton  Id.  56;  Scoville 
v.  Thayer,  105  U.  S.  143;  Jackson  v.  Frear,  64  la.  469;  Stutz  v.  Handley, 
41  F.  332 ;  7  Ry.  &  Corp.  L .  J.  407,  where  it  was  also  held  that  the  liability  for  the 
full  amount  represented  by  the  unpaid  stock  on  the  insolvency  of  the  corpora  • 
tion  extends  to  persons  to  whom  a  portion  of  the  new  stock  was  issued  as  an 
inducement  to  purchase  bonds  of  the  corporation,  though  they  too  received  cer- 
tificates reciting  that  the  stock  was  paid  up  since  their  acceptance  and  holding 
of  the  stock  was  in  legal  effect,  a  subscription  therefor  which  imports  a  promise 
to  pay.  As  to  the  effect  of  unregistered  transfers  upon  rights  of  creditors,  see 
Hawkins  v.  Glenn,  131  U.  S.  319;  Thurber  v.  Crump,  86  Ky.  408. 

»  Barnett's  Case,  L.  R.  19  Eq.  449. 
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found  to  be  insolvent,  and  general  proceedings  are  in- 
stituted for  winding  up  and  making  distribution,  the 
same  party  would  be  liable  to  pay  to  the  receiver 
or  assignee  the  full  amount  still  unpaid  on  his  shares, 
and  take  his  pro  rata  share  with  other  creditors  in  the 
distribution.1 

§  819.  Statutory  requirements  as  to  cash  payments — 

Where  there  is  a  statute  requiring  payment  in  cash,  or 
where  the  right  of  creditors  to  insist  that  no  prefer- 
ence shall  be  given  to  one  who  is  a  shareholder  and 
also  a  creditor  is  asserted,  the  corporation  cannot  accept 
demands  acquired  by  the  subscriber  subsequently  to 
the  accruing  of  the  liability  in  payment  of  the  unpaid 


1  Sawyer  v.  Hoag,  17  Wall.  610,  622.  See  also,  Cochran  v.  Ocean  Dry  Dock,. 
30  La.  Ann.  1365;  Bissittv.  Ky.  River  Nav.  Co.,  15  Fed.  Rep.  353;  Shicklev. 
Watts,  94  Mo.  410;  7  S.  W.  274;  Wilber  v.  The  Stockholders,  18  N.  B.  R.  178; 
Bristol  Milling  Co.  v.  Probasco,  64  Ind.  406;  Appeal  of  Schlandecker  (Pa.),  14 
A.  229;  McAvity  v.  Lincoln,  P.  &  P.  Co.,  82  Me.  504;  Coquard  v.  Bandergast, 

35  Mo.  App.  237;  Williams  v.  Traphegan,  38  N.  Y.  Eq.  57;  Boulton  Carbon  Co. 
v.  Mills,  78  la.  460;  43  N.  W.  Rep.  290;  Goodwin  v.  McGehee,  15  Ala.  246; 
Thompson  v.  Reno  Sav.  B'k.  19  Nev.  103;  Lawrence  v.  Nelson,  21  N.  Y.  158; 
Heggie  v.  Bldg.  &  Loan  Ass'n  (N.  C),  12  S.  E.  275;  Hillier  v.  Alleghany  County,, 
etc.,  Ins.  Co.,  3  Pa.  St.  470;  Tama  W.  P.  Co.  v.  Hopkins,  79  la.  653;  44  N.  W. 
747;  Bulkley  v.  Whitcomb,  121  N.  Y.  127;  24  N.  E.  13.  Compare  Richards  v. 
Kinsley,  14  Daly,  324;  Richards  v.  Crocker,  19  Abb.  N.  C.  73. 

It  seems  to  be  the  settled  doctrine  in  New  York  that  the  stockholders  may  set 
off  an  indebtedness  of  the  corporation  in  an  action  at  law  brought  by  a  creditor 
to  enforce  an  unpaid  subscription,  though  such  a  defence  would  not  be  allowable 
in  equity.  This  is  on  the  theory  that  a  general  accounting  of  all  corporate  debts 
and  assets  is  possible  by  the  latter  remedy,  but  is  impossible  in  an  action  at  law. 
Richards  v.  Kinsley,  N.  Y.  Daily  Reg.,  Dec,  1887;  Christensen  v.  Colby,  43  Hun, 
362;  See  Tallmadge  v.  Fishkill  Iron  Co.,  4  Barb.  382;  Wheeler  v.  Miller,  90  N. 
Y.  353.    Sackett's  Harbor  R.  R.  Co.  v.  Blake,  3  Rich.  Eq.  225;  Grose  v.  Hilt, 

36  Me.  22;  Whitman  v.  Porter,  107  Mass.  522;  Poole's  Case,  L.  R.  9  Ch.  D.  322. 
But  where  a  creditor  of  a  corporation,  who  is  also  a  stockholder  and  director 
thereof,  obtains  judgment  against  it,  with  the  co-operation  of  his  associates  in 
the  board  of  trustees,  the  corporation  being  insolvent,  the  case  is  in  viblation  of 
1  Rev.  St.  N.  Y.  603,  sec.  4,  prohibiting  any  officers  of  a  corporation  from  assign- 
ing or  disposing  of  its  property  for  the  payment  of  a  debt,  or  from  making  any 
transfer  in  contemplation  of  insolvency;  and  the  judgment  and  the  sale  there- 
under are  void  as  to  other  judgment  creditors.  King  v.  Union  Iron  Co.,  N- 
Y.  S.  603. 
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capital.1  Nor  can  the  stockholder  set  off  against  the 
claims  of  creditors  the  obligations  of  the  company 
not  yet  matured  at  the  time  of  the  subscription  in  lieu 
of  cash  payment  then  due  by  the  statute  or  terms  of 
subscription. 

For  instance,  to  permit  a  promissory  note  given  in  an 
independent  transaction  to  be  so  set  off  would  be  a  plain 
case  of  giving  the  shareholder  a  preference  in  payment. 
But,  in  consideration  of  a  subscriber  for  stock  advanc- 
ing to  the  company,  at  the  time  of  subscribing,  the 
whole  or  a  part  of  the  price  of  the  shares  beyond  the 
amount  then  due  and  payable,  thus  giving  the  benefit 
of  such  proportion  of  the  capital  before  it  is  entitled  to 
make  regular  calls  on  the  stockholders,  it  would  be 
most  unjust  and  inequitable,  as  well  as  violative  of  his 
contract,  to  hold  that  simply  because  a  note  was  given, 
entitling  him  to  interest  on  the  advance  payment  if  it 
never  became  necessary  to  call  in  the  unpaid  capital, 
to  compel  him  to  contribute  a  second  time  and  take 
his  chances  with  other  creditors  on  the  debt  evidenced 
by  the  note.2 


1  See  McAvity  v.  Lincoln  P.  &  P.  Co.,  82  Me.  504. 

2  There  have  been  few,  if  any  decisions  in  this  country  exactly  in  point  upon 
this  branch  of  the  subject.  There  have,  however,  been  several  well  considered 
cases  in  England,  where  the  statutes  governing  it  are  in  all  important  respects 
similar  to  those  of  most  of  the  states.  A  shareholder  took  an  assignment  from 
a  creditor  of  a  company,  a  debt  due  by  it  payable  by  installments,  none  of  which 
were  at  the  time  due.  On  the  eve  of  insolvency,  he  induced  the  directors  to 
pass  a  resolution  and  enter  a  minute  of  the  same,  applying  a  sufficient  part  of 
the  debt  in  paying  in  full  the  shares  standing  in  the  name  of  the  shareholders, 
no  call  being  at  that  time  payable  on  his  shares.  It  was  held  that,  as  neither 
the  debt  purchased  nor  the  calls  unpaid  were  debts  payable  in  prcesenti,  the 
transaction  was  not  equivalent  to  and  would  not  purport  a  plea  of  payment  in 
cash,  and  that  the  transaction  was  invalid  as  a  fraudulent  preference  over  the 
other  creditors  of  the  company  within  the  English  Companies  Act  of  186V.  In 
re  Land  Develop.  Ass'n,  L.  R.  39  Ch.  B.  259.  In  Sparago's  Case,  L.  R.  8  Ch. 
412,  James,  L.  J.,  thus  tersely  expresses  the  rule  which  should  be  given  in  such 
cases:  "  If  it  came  to  this,  that  there  was  a  debt  in  money  payable  immediately 
by  the  company  to  the  shareholders,  and  an  equal  debt  payable  immediately  by 
the  shareholders  to  the  company,  and  that  each  was  accepted  in  full  payment 
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The  cardinal  principle  governing  the  rights  and  duties 
between  shareholders  who  are  also  creditors,  and  other 
creditors  of  the  corporation,  is  that  the  former  cannot 
claim  in  a  winding-up  competition  with  the  latter,  and 
no  devices  resorted  to  on  the  part  of  the  management 
or  others  having  a  tendency  to  defeat  this  principle 
will  be  allowed  to  succeed  if  brought  to  tho  attention 
of  the  court.1 

§  820.  Rights  of  prior  lien  holders  in  case  of  insolvency. — 

The  mere  fact  that  a  creditor  has  acquired  a  lien  upon 
a  specific  portion  of  the  property  of  the  corporation  will 
not  deprive  him  of  the  right  to  file  a  creditor's  bill,  and 
thus  avail  himself  of  his  equitable  remedy  against  the 
stockholders  on  their  liability  for  unpaid  capital  ;  and 
unless  other  creditors  elect  to  join  him,  he  may  prose- 
cute his  action  to  the  extent  of  full  satisfaction  of  his 
claim.  But  the  managing  agents  would,  in  such  case, 
be  entitled  to  make  application  to  the  court  for  the 
appointment  of  a  receiver,  and  for  a  general  adjustment 
of  rights  of  shareholders  and  directors  and  distribution 
of  assets. 

The  shareholders  and  creditors  would  have  the  same 
right ;  for  the  shareholders  are  interested  in  having  an 
equalization  of  burthens  among  themselves  in  propor- 


by  the  other,  the  company  could  have  pleaded  payment  in  an  action  brought 
against  them,  and  the  shareholder  could  have  pleaded  payment  in  cash  in  a  cor- 
responding action  brought  by  the  company  against  him  for  calls.  Supposing 
the  transaction  to  be  an  honest  transaction,  it  would,  in  a  court  of  law,  be  suffi- 
cient evidence  in  support  of  a  plea  of  payment  in  cash;  and  it  appears  to  me 
that  it  is  sufficient  for  the  court  sitting  in  a  winding  up  matter."  See  also, 
White' s'Case,  12  Ch.  D.  511;  In  re  Landon  Celluloid  Co.,  L.  R.  39  Ch.  D.  190. 

1  Where  the  directors  having  by  the  terms  of  the  charter  power  to  receive  by 
anticipation  amounts  not  actually  called  for  on  shares  adopted,  the  contrivance  of 
paying  into  a  bank  the  amount  remaining  uncalled  on  their  own  shares,  and 
applying  the  money  in  payment  of  their  own  fees,  claiming  both  to  keep  the 
fees  and  escape  the  liability  on  their  shares,  it  was  held  that  the  transaction  was 
not  bona  fide,  and  that  they  were  not  relieved  from  liability  on  their  shards. 
Syke's  Case,  L.  R.  13  Eq.  255. 
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tion  to  amount  of  stock  held,  and  the  creditors  to  prevent 
particular  creditors  from  securing  an  undue  share  of 
the  assets  to  the  exclusion  of  themselves. 

Under  these  circumstances,  a  court  would  not  only 
appoint  a  receiver  on  such  application,  but  would  re- 
strain the  particular  creditor  from  proceeding  further 
with  his  action,  if  by  the  levy  of  an  execution  or 
attachment  or  the  rendition  of  judgment  he  had  not 
already  acquired  a  lien.1 

But  notwithstanding,  it  is  a  favorite  policy  of  a  court 
of  chancery  to  distribute  assets  equally  among  creditors 
pari  passu,  yet,  where  a  judicial  preference  has  been 
established,  that  preference  is  always  preserved  in  the 
distribution  of  assets,  even  in  that  court.2 

§  821.  When  the  right  to  proceed  against  the  stockholders 
accrues — Upon  the  question  whether  creditors  should 
first  exhaust  their  remedy  against  the  corporation  be- 
fore proceeding  against  shareholders  for  unpaid  capital 


1  Adler  v.  Milwaukee,  etc.,  Brick  Co.,  13  Wis.  62,  63;  Marr  v.  B'k  of  West 
Tenn.,  4 Cold w.  475;  Osgood  v.  Laytin,  3  Keyes,  521.  See  Morgan  v.  N.  V.,  etc., 
R.  R.  Co.,  10  Paige,  200;  De  Peyster  v.  Am.  Fire  Ins.  Co.,  6  Paige,  486;  Mann 
v.  Pentz,  3  N.  Y.  415;  Innes  v.  Lansing.  7  Paige,  583;  Whiteright  v.  Stimpson, 
2  Barb.  379;  the  last  two  cases  on  limited  partnerships.  In  an  action  to  marshal 
the  assets  of  a  corporation,  to  require  the  stockholders  of  an  insolvent  corpora- 
tion to  pay  unpaid  subscriptions,  and  to  restrain  the  enforcement  of  a  material- 
man's lien,  creditors  holding  mortgage  and  vendors'  liens  were  made  defendants. 
It  appeared  that  A.,  one  of  the  creditors,  had  furnished  the  corporation  with 
supplies  upon  an  agreement  with  B.,  who  held  a  mortgage  on  the  corporate  prop- 
erty, that  the  latter  would  not  enforce  his  Hen  until  A.  was  paid.  Held,  that  A. 
acquired  no  lien  on  the  property  as  against  the  corporation,  and  his  claim  of 
priority  as  against  B.  involved  no  controversy  with  the  other  creditors.  Warren 
v.  Wetumpka  Lumber  Co.  (Ala.),  9  So.  186. 

2  Thompson  v.  Brown  et  al.,  4  Johns.  Ch.  Rep.  619,  and  the  authorities  cited 
in  that  case;  McDermott  v.  Strong,  lb.  687.  See  also  Robinson  v.  B'k  of  Darien, 
18  Ga.  65,  108.  The  appointment  of  an  assignee  in  insolvency  under  the  Va. 
Code  was  held  not  to  bar  the  right  of  a  creditor  to  sue  for  unpaid  subscriptions, 
although  the  same  are  payable  to  such  assignee.  The  liability  may  still  be  en- 
forced in  a  suit  brought  by  the  creditor  for  that  purpose.  Hamilton  v.  Glenn, 
85  Va.  901;  9  S.  E.  Rep.  129. 
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the  authorities  are  not  in  entire  accord  ;  but  the  pre- 
vailing weight  of  authority  will  be  found  to  sustain 
the  following  rule  :  In  the  absence  of  statutory  provi- 
sions on  the  subject  the  liability  is  only  contingent  and 
can  only  be  enforced  in  equity  either  after  judgment 
and  execution  returned  nulla  bona  or  upon  creditor's  bill 
for  an  adjudication  and  distribution  in  insolvency  pro- 
ceedings. Until  the  occurrence  of  one  or  the  other  of 
these  events,  the  stockholders  are  under  no  obligations 
with  respect  to  their  unpaid  subscription  other  than 
that  which  they  owe  to  the  corporation. 

Prior  to  the  default,  of  the  latter,  no  rights  or  equities 
exist  between  them  and  the  creditors  of  which  a  court 
will  take  cognizance. 

After  actual  insolvency,  however,  unpaid  capital 
becomes  a  trust  fund  to  reach  which  creditors  are  net 
required  first  to  reduce  their  claims  to  judgment.1 


1  Stultz  v.  Handley  (U.  S.),  41  P.  332;  7  Ry.  &  Corp.  L.  J.  407;  Hatch  v. 
Dana,  101  U.  S.  205;  Case  v.  Beaureguard,  Id.  688,  690.  See  also  McDonnell  v. 
Ala.  G.  L.  Ins.  Co.,  85  Ala.  401;  Samainego  v.  Stiles  (Ariz.),  20  P.  607;  Swan  L., 
etc.,  Co.  v.  Frank,  39  P.  456;  Perch  v.  Simmons,  3  N.  T.  S.  783,  holding  that  a. 
judgment  creditor  of  a  foreign  corporation  where  execution  has  returned  nulla 
bona  is  entitled  to  sue  a  resident  stockholder  therein.  In  Washington  it  is  held 
that  a  judgment  creditor  of  a  corporation  cannot  sue  a  stockholder  for  his  un- 
paid subscription,  before  execution  is  issued  against  the  corporation  and  returned 
nulla  bona,  though  the  corporation  is  alleged  to  have  no  assets.  Bunch  v.  Taylor 
(Wash.),  24  P.  438;  Same  v.  Glover,  Id.  439.  The  same  rule  prevails  in  New 
Tork  with  respect  to  the  liability  of  stockholders.  Richards  v.  Coe,  19  Abb.  N. 
C  79;  Richards  v.  Beach,  Id.  84;  Infra,  §  In  the  first  case  cited  judgment  had 
been  obtained  against  the  corporation  and  execution  issued  thereon,  and  re- 
turned nulla  bona.  The  defendant  stockholders  set  up  as  a  defence  a  counter- 
claim for  damages  for  breach  of  warranty  of  machinery  sold  the  corporation,  the 
price  of  which  constituted  the  cause  of  action  against  the  corporation.  But 
the  court  held  that  the  matter  was  res  judicata  and  such  defence  could  not  be 
raised  in  that  action. 

In  case  of  insolvency  of  a  corporation  and  a  proceeding  against  shareholders, 
it  is  proper  that  an  account  of  debts,  assets  and  unpaid  capital  and  a  decree  should 
be  made  for  an  assessment  on  the  amount  due  by  each  stockholder.  App.  of 
Bell,  115  Pa.  St.  88;  7  A.  177.  After  an  assignment  for  the  benefit  of  credi- 
tors, if  a  creditor  brings  an  action  to  recover  unpaid  subscriptions  and  there  is  no 
evidence  of  an  assessment,  there  can  be  no  recovery  unless  the  whole  of  the  un- 
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§  822.  Pleadings.— The  complaint  in  an  action  by  a 
creditor  against  a  stockholder  should,  in  addition  to 
showing  a  cause  of  action  against  the  corporation,  or  a 
judgment,  if  that  be  required  by  statute  on  settled  law 
of  the  state,  set  forth  that  the  defendant  is  a  stock- 
holder, and  how  he  became  such,  together  with  the 
amount  of  stock  held  by  him  and  by  all  other  share- 
holders when  the  debt  was  incurred,  and  the  amount 
due  thereon.1  It  is  not  necessary  to  allege  fraud  in 
obtaining  fully  paid  up  stock  by  defendant,  when  the 
amount  due  has  not,  in  fact,  been  paid,  or  in  the  organ- 
ization of  the  corporation.  Evidence  on  that  point  is 
admissible  after  payment  has  been  setup  in  the  answer.2 
Defendants  should  be  alleged  to  have  been  stockholders 
at  the  time  the  debt  was  contracted  by  the  corporation.3 
If  transferees  are,  as  in  some  states,  also  liable,  the 
transfer  should  be  alleged  to  have  been  made  since 
the  indebtedness  was  incurred. 


paid  subscription  is  required  to  pay  the  debts  of  the  corporation.  Cit.  &  Min. 
Sav.  B'k  &  Tr.  Co.  v.  Gillespie  (Pa.),  9  A.  73. 

Where  after  the  death  of  one  or  two  joint  creditors,  the  survivor,  together  with 
the  administratrix  of  the  decedent,  obtained  judgment  against  the  corporation, 
and  brought  suit  to  collect  the  same  from  the  individual  stockholders,  it  appear- 
ing that  the  deceased  had  been  himself  a  stockholder,  it  was  held  that  the  lia- 
bility of  the  decedent' s  estate  to  contribute  to  the  payment  of  the  corporate  debts 
was  no  defence  to  the  action;  since  on  his  death,  the  entire  right  of  action 
vested  in  the  survivor.  In  such  a  case  the  defendant's  liability  does  not  date 
from  the  rendition  of  the  judgment  against  the  corporation,  but  from  the  crea- 
tion of  the  debt  for  which  such  judgment  was  rendered.    7  Ey.  &  Corp.  L.  J.  396. 

1  Bidwell  v.  Babcock  (Cal.),  25  P.  752.  See  also  Morrow  v.  Sup.  Ct.  64  Cal. 
383;  1  P.  354;  Grindle  v.  Stone,  78  Me.  176;  3  A.  183.  A  complaint  in  an  ac- 
tion on  a  judgment  against  a  domestic  corporation  to  procure  a  judgment 
sequestrating  the  property  of  the  corporation,  which  seeks  also  to  charge  the 
stockholders  individually  with  the  payment  of  the  judgment,  does  not  improp- 
erly unite  the  causes  of  action.  Woodward  v.  Holland  Medicine  Co.,  15  N.  Y. 
S.  128  (Aug.,  1891).  The  complaint  need  not  state  the  facts  on  which  the  judg- 
ment was  obtained,  showing  a  valid  cause  of  action  against  the  corporation.     Id. 

2  See  Boulton  Carbon  Co.  v.  Mills  (la.),  43  N.  W.  290. 

:  3  Hyman  v.  Coleman,  82  Cal.  650,  holding  that  in  an  action  against  the 
stockholders  upon  renewal  notes  given  by  the  corporation  which  are  claimed  to 
have  extinguished  old  ones,  the  complaint  should  allege  that  defendants  were 
stockholders,  when  the  renewal  notes  were  made.  See  Blanke  v.  St.  L.  S.  G.  & 
S.  Min.  Co.,  35  Mo.  App.,  holding  that  the  complaint  should  specifically  allege 
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§  823.  Evidence  of  creditor's  claim. — A  judgment  fairly 
and  regularly  obtained  against  the  corporation  is  con- 
clusive in  favor  of  a  creditor  in  an  equitable  proceeding 
against  shareholders  for  unpaid  capital  due  from  them.1 

But  the  recovery  of  a  judgment  and  return  of  an  ex- 
ecution thereon  is  not  in  all  the  states  the  only  evidence 
admissible,  nor  is  it  an  essential  jurisdictional  fact. 
Unless  there  are  statutory  provisions  to  the  contrary,  it 
is  settled  by  at  least  a  great  preponderance  of  authority, 
that,  prior  to  actual  insolvency,  a  creditor's  suit  will  not 
lie  against  a  delinquent  stockholder  for  unpaid  capital 
until  after  he  has  first  exhausted  this  remedy  against 
the  corporation.2  But  a  judgment  at  law,  and  the  re- 
turn of  an  execution  thereon  unsatisfied  in  whole  or  in 
part,  satisfies  this  requirement.3     And  the  suit  for  this 

the  indebtedness  of  the  defendant  to  the  corporation ;  Gt.  West.  Tel.  Co.  v.  Gray, 
23  111.  App.  T2,  holding  that  where  the  action  is  brought  to  recover  an  assess- 
ment, the  complaint  should  show  that  defendant  was  a  party  to  the  proceedings 
in  which  the  assessment  was  made. 

1  Stevens  v.  Fox,  83  N.  T.  313;  Barrow  v.  Paine,  83  Me.  312;  22  A.  218; 
Clapp  v.  Peterson,  104  111.  26;  Coalfield  Co.  v.  Peck,  98  111.  139;  Henry  v.  Ver- 
milion, etc.,  R.  R.  Co.,  17  Ohio,  187;  Bissitt  v.  Ky.  River  Nav.  Co.,  15  Fed.  Rep. 
553;  Powell  v.  Oregonian  Ry.  Co.,  38  Fed.  Rep.  187;  Burgess  v.  Seligman,  107 
U.  S.  20;  Weatherbee  v.  Baker,  35  N.  J.  Eq.  501.  See  Whittlesey  v.  Frantz,  74 
N.  Y.  456;  Hastings  v.  Drew,  76  N.  Y.  9;  Chestnut  v.  Pennell,  92  111.  55. 
In  California  it  was  held  that  stockholders  cannot  show,  in  an  action  for  unpaid 
subscriptions,  that  the  indebtedness  for  which  the  judgment  was  recovered  arose 
upon  a  contract  which  was  ultra  vires.  Baines  v.  Babcock  (Cal.),  27  P.  674; 
Same  v.  Story,  Id.  676.  In  an  action  against  individual  stockholders  to  charge 
their  property  with  a  judgment  rendered  against  the  corporation,  the  plaintiff 
is  not  estopped  to  allege  defects  in  its  organization  by  reason  of  having  recog- 
nized the  corporation  in  dealing  with  it  and  bringing  suit  against  it  as  such. 
Hener  v.  Carmichael  (Iowa),  47  N.  W.  1034,  followed.  Stivers  v.  Carmichael 
(Iowa),  49  N.  W.  983.  Where  the  action  is  upon  a  judgment  obtained  against  a 
foreign  corporation  in  a  court  of  another  state  which  proved  unavailing,  owing 
to  the  insolvency  of  the  corporation,  it  is  not  necessary  in  an  action  against  a 
stockholder  to  show  the  dissolution  of  such  foreign  corporation.  Shickle  v. 
Watts,  94  Mo.  410. 

2  This  rule  applies  where  the  corporation  owing  the  debt  is  a  foreign  one. 
Turner  v.  Ala.  M.  &  M.  Co.,  23  111.  App.  144. 

»  B'k  of  U.  S.  v.  Dallam,  4  Dana,  574;  Baines  v.  Babcock  (Cal.),  27  P.  674; 
Same  v.  Story,  Id.  676.  Freeland  v.  McCulloch,  1  Denio,  414;  Head  v.  Daniels, 
.38  Kan.  1;  15  P.  011;  Cleveland  v.  Burnham,  55  Wis.  598;  Powell  v.  Or.  Ry. 
Co.,  38  F.  187;  Howard  v.  Glenn  (Ga.),  11  S.  E.  610;  Weatherbee  v.  Baker, 
.15  N.  J.  Eq.  501;  Cm-right  v.  Stanford,  81  111.  240;  Baxter  v.  Moses,  77  Me. 
465;  Terry  v.  Anderson,  95  U.  S.  628,  636. 
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purpose  must  be  brought  in  the  place  of  the  corpora- 
tion's domicile.1 

But  while  a  judgment  regularly  obtained  against  the 
corporation  is  conclusive  as  against  it,  and  also  against 
the  stockholders,  upon  the  validity  of  the  creditor's 
claim,  it  does  not  prevent  the  stockholder  from  deny- 
inc  his  liability  to  the  corporation  or  to  the  particular 
creditor  upon  any  ground  which  may  exist  as  to  which 
he  is  not  estopped  by  his  conduct  or  acquiescence.2 

The  fact  that  the  corporation  is  insolvent,  and  the 
ordinary  remedies  at  law  consequently  inadequate,  are 
the  real  grounds  upon  which  a  court  of  equity  enter- 
tains jurisdiction  of  a  creditor's  bill,  and  these  may  be 
established  against  the  stockholders  by  the  ordinary 
rules  of  evidence.3  As  where  the  corporation  has  been 
adjudged  a  bankrupt ; 4  where  the  corporation  is  notori- 
ously insolvent  %&  or  where  it  has  made  an  assignment 
for  the  benefit  of  creditors.6 


*  i  Barclay  v.  Tallman,  4  Edw.  Ch.  123;  Murray  v.  Vanderbilt,  39  Barb.  140; 
B'k  of  Va.  v.  Adams,  1  Pars.  Eq.  534;  Patterson  v.  Lynde,  112  111.  196;  Harris 
v.  Pullman,  84  Id.  648.  It  is  held  that  a  proceeding  in  rem  affecting  only  the 
property  of  the  corporation  attached  and  execution  against  that  property  is  not 
what  the  rule  requires.  Rocky  Mt.  Nat.  B'k  v.  Bliss,  89  N.  Y.  338;  Brice  v. 
Munro,  5  Canadian  Law.  Times,  130.  For  construction  and  effect  of  statutory 
provisions  on  the  subject  see  Handy  v.  Draper,  89  N.  Y.  334;  Richards  v.  Coe, 
N.  Y.  Daily  Reg.  (Aug.  87);  Thornton  v.  Lane,  11  Ga.  459;  McLaren  v.  Pran- 
ciscus,  43  Mo.  452;  N.  E.,  etc.,  B'k  v.  Newport  Steam  Fac.,6  R.  I.  15-1;  Priest  v. 
Essex  Mfg.  Co.,  115  Mass.  380;  Cambridge  Water  Works  v.  Somerville  Dyeing, 
etc.,  Co.,  4  Allen,  239;  Lindsey  v.  Simonds,  2  Abb.  P.  R.  N.  S.  69;  Blake  v. 
Hinckle,  10  Yearg.  218;  Shellington  v.  Howland,53  N.  Y.  371;  Wehrman  v. 
Rearjirt,  1  Cin.  Sup.  Ct.  230;  Douchy  v.  Brown,  24  Vt.  197;  Drinkwater  v. 
Portland  Marine  Ry.  Co.,  18  Me.  35. 

2  Lawyer  v.  Rosebrook,  48  Hun,  453;  1  N.  Y.  S.  594;  Wellington  v.  Cont.  I. 
Co.,  52  Hun,  408;  Glenn  v.  Sumner,  132  U.  S.  152;  10  S.  C.  41. 

a  Borland  v.  Haven,  37  Fed.  Rep.  384. 

4  State  Sav.  Ass'n  v.  Kellogg,  52  Mo.  583;  Dryden  v.  Kellogg,  2  Mo.  App. 
87;  Shellington  v.  Howland,  53  N.  Y.  371;  Ansonia  Brass  &  Copper  Co.  v.  New 
Lamp  Chimney  Co.,  53  N.  Y.  123;  s.  c.  91  U.  S.  656;  Walser  v.  Seligman,  21 
Blatchf.  130. 

s  Hodges  v.  Silver  Hill  Min.  Co.,  9  Or.  200;  Terry  v.  Tubman,  92  U.  S.  156; 
Camden  v.  Dorenis,  3  How.  515,  533. 

6  Morgan  v.  Lewis,  46  Ohio  St.  1 ,  17  N.  E.  558. 
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But  although  the  corporation  have  no  property  from 
which  creditors'  claims  can  be  paid,  it  may  be  neces- 
sary, though  not  for  the  purpose  of  establishing  his 
right,  but  to  ascertain  the  measure  of  damages,  to  first 
obtain  judgment  against  the  corporation.1 

§  824.  Parties  to  creditor's  bill. — While  the  share- 
holders not  immediately  proceeded  against  and  the 
other  creditors  are  not  necessary  parties  to  the  suit,2 
they  are  proper  parties,  and  the  bill  should  be  so  framed 
as  to  give  them  an  opportunity  to  come  in,  if  they 
choose  to  do  so,  on  either  one  or  the  other  side.  Cred- 
itors may  then  intervene  for  their  proportionate  share 
in  the  results  of  the  litigation,  and  stockholders  may 
have  an  opportunity  to  adjust  their  mutual  rights  in 
the.  same  proceeding.3    But  it  was  recently  held  under 


1  See  First  Nat.  B'k  of  Garrettsville  v.  Greene,  64  la.  445.  There  are 
different  provisions  on  the  subject  affecting  different  stockholders  in  different 
classes  of  corporations  in  New  York.  Under  the  act  of  1875  it  is  held  that  a 
creditor  is  not  bound  to  delay  action  against  a  stockholder  in  a  business  cor- 
poration, until  after  judgment  and  execution  thereon  returned  unsatisfied. 
Young  v.  Brice,  18  N.  Y.  St.  R.  945;  3  N.  Y.  Suppl.  123,  following  Walton  v. 
Coe,  HON.  Y.  109;  17  N.  E.  Rep.  676;  Richards  v.  Beach,  12  N.  Y.  St.  R.  136; 
5  N.  Y.  Supp.  574.  But  a  different  rule  seems  to  apply  to  the  creditors  right 
against  a  stockholder  in  a  foreign  corporation.  Persch  v.  Simmons,  3  N.  Y. 
Supp.  783.  The  institution  of  insolvency  proceedings  is  no  bar  to  a  separate 
action  by  a  creditor  against  the  stockholder  in  Massachusetts,  even  where  the 
creditor  was  a  party  to  the  bill  upon  which  such  proceedings  are  based. 
Nonantinn  Worsted  Co.  v.  Hollister  Mills,  149  Mass.  359.  Nor  in  Virginia. 
Lewis'  Adm.  v.  Glenn,  84  Va.  947. 

2  Tabor  v.  G.  &  P.  Mfg.  Co.,  11  (Colo.)  419;  18  P.  537;  Walton  v.  Coe,  110 
N.  Y.  109;  17  N.  E.  676;  Thompson  v.  Reno  Sav.  B'k,  19  Nev.  193;  Appeal  of 
Cornell,  114  Pa.  St.  153;  6  A.  258.  Otherwise  in  Illinois  where  the  proceedings 
must  be  had  against  all  the  stockholders.  Curran  v.  Bradner,  27  111.  App.  582. 
Under  peculiar  provisions  of  the  Kansas  statute  the  creditor  must  sue  each 
shareholder  separately.    Abbey  v.  Dry  G.  Co.  (Kan.),  24 P.  426. 

8  Wetherbee  v.  Baker,  35  N.  J.  Eq.  501;  Baines  v.  Babcock  (Cal.),  27 
P.  674;  Same  v.  Story,  Id.  676;  Coleman  v.  White,  14  Wis.  700;  Glenn  v. 
Liggett,  135  V.  S.  533;  Turner  v.  Ala.  M.  &  M.  Co.,  25  111.  App.  144;  Car- 
penter v.  Marine  B'k,  14  Wis.  705;  Adler  v.  Milwaukee,  etc.,  Mfg.  Co.,  13 
Id.  57;  Morgan  v.  N.  Y.,  etc.,  R.  R.  Co.,  10  Paige,  290;  Masters  v.  Rorsie  Lead 
Min.  Co.,  2  Sandf.  Ch.  301;  Umstead  v.  Buskirk,  17  O.  St.  113;  Crease  v.  Bab- 
cock, 51  Mass.  525;  Pollard  v.  Bailey,  20  Wall.  520;  Terry  v.  Little,  101  U.  S. 
216.    See  also  Dunston  v.   Hoptonic  Co.  (Mich.),  47  N.  W.   322.     Preferred 
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the  New  York  statute  which  provides  that  "  a  cred- 
itor may  bring  such  action,"  and  that  the  judgment 
in  such  action  "  must  provide  for  a  fair  distribution  of 
the  property  of  the  corporation  among  its  fair  and  honest 
creditors,"  etc.,  that  an  action  may  be  maintained  by 
one  creditor  of  a  corporation  to  charge  its  stockholders 
individually  with  the  payment  of  a  judgment  against 
it  without  joining  other  creditors  as  parties  plaintiff,  or 
stating  in  substance  that  the  action  is  brought  on  be- 
half of  plaintiff  and  other  creditors.1  In  proceedings 
against  the  stockholders  of  a  national  bank  that  has 
gone  into  liquidation,  to  ascertain  and  recover  assess- 
ments for  the  indebtedness,  the  stockholders  are  liable 
for  costs  as  if  they  were  co-defendants  in  any  ordinary 
action.2 


shareholders  may  enforce  their  rights  to  dividends.     Mcintosh  v.  Flint,  etc.,  R. 
Co.,  34  F.  582. 

Under  general  laws,  N.  H.,  c.  166,  sees.  13-17,  19,  authorizing  courts  to 
appoint  assignees  for  insolvent  savings  banks,  with  power  to  collect  and  dis- 
tribute among  the  creditors  the  funds  thereof,  and  empowering  the  courts  to 
restrain  proceedings  against  such  banks,  the  creditor  of  a  bank  so  in  the  hands 
of  an  assignee  cannot  maintain  a  creditor's  bill  against  the  debtor  of  the  bank. 
Brown  v.  Folsom,  62  N.  H.  527.  The  bill  should  be  so  framed  as  to  allow  other 
parties  to  come  in.  Crease  v.  Babcock,  51  Mass.  525 ;  Holmes  v.  Sherwood,  3 
McCrary,  405;  Sawyer  v.  Hoag,  17  Wall.  610;  Mills  v.  Scott,  99  U.  S.  25;  Bailey  v. 
Schlog  ($.  J.),  20  A.  250;  Patterson  v.  Lynde,  106  U.  S.  519.  Inasmuch  as  only 
so  much  of  the  unpaid  capital  as  is  necessary  for  the  payment  of  the  debts  can 
be  called  in,  and  that  can  be  done  only  when  all  the  other  assets  are  exhausted, 
^,n  account  should  be  taken  of  the  amount  of  debts,  assets,  and  unpaid  capital, 
and  a  decree  be  made  for  an  assessment  of  the  amount  due  by  each  stockholder. 
Bell's  Appeal,  115  Pa.  88;  8  A.  177.  Where  a  corporation  has  made  jan  as- 
signment for  the  benefit  of  creditors,  the  court  in  chambers  during  vacation  has 
power  to  make  an  order  authorizing  the  assignees  to  collect  the  whole  of  the 
unpaid  subscriptions  to  the  capital  stock.  Citizens'  and  Miners'  Sav.  Bank  & 
Trust  Co.  v.  Gillespie,  115  Pa.  564;  9  A.  73. 

1  Woodard  v.  Holland  Medicine  Co.,  15  N\  T.  S.  128;  Code  Civil  Proc. 
2f.  Y.,  §  1793. 

2  Irons  v.  Manufacturers'  Nat.  Bank,  36  F.  843.  Holding  also  that  where 
the  proceedings  are  being  prosecuted  by  one  creditor  as  representative  of  all, 
and  the  stockholders  appeal  from  a  decree  against  them,  which  decree  is  re- 
versed, with  costs,  the  costs  incurred  by  appellee  in  defence  of  the  appeal  will 
be  deducted  before  any  dividend  will  be  declared. 
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Any  creditor  may  come  in  on  such  a  bill,  establish 
his  claim  and  share  in  the  distribution.1  It  is  im- 
material whether  any  mention  be  made  by  name  of  the 
other  creditors  or  not.2  The  corporation  should  in  all 
cases  be  made  a  party  defendant.3 

All  the  stockholders  in  arrears  for  unpaid  subscription 
who  are  known,  within  the  jurisdiction  of  the  court  and 
solvent,  may  be  made  parties  defendant.4  And  stock- 
holders may  file  a  cross  bill  where  all  are  not  made 
parties,  and  thus  obtain  a  discovery  of  the  remaining 
delinquent  stockholders,  for  the  purpose  of  making 
them  parties   and  enforcing   contribution.5      The  as- 


1  Turnbullv.  Prentiss  Lumber  Co.,  55  Mich.  387;  Thompson  v.  Reno  Sav. 
B'k,  19  Nev.  103;  Talmadge  v.  FishkiU  Iron  Co.,  4  Barb.  393;  Walker  v.  Crain,. 
17  Id.  131. 

2  Marsh  v.  Burroughs,  1  Woods,  463  ;  Crease  v.  Babcock,  51  Mass.  525 ; 
Hatch  v.  Dana,  101  U.  S.  205;  App.  of  Cornell,  114  Pa.  153;  6  Atl.  Rep.  258. 

"  Mann  v.  Pentz,  3  N.  Y.  415;  Walsh  v.  Memphis,  etc.,  R.  R.  Co.,  2  McCrary, 
165;  s.  c.  19  Fed.  Rep.  152;  Wilbur  v.  Stockholders,  18  Bank  Reg.  17S;  Weath- 
erbee  v.  Baker,  35  N.  J.  Eq.  501;  First  Nat.  B'k  v.  Smith,  6  Fed.  Rep.  215; 
Brinkerhoff  v.  Brown,  7  Johns.  Ch.  217.  Compare  Walser  v.  Seligman,  21 
Blatch.  130;  Wellraan  v.  Howland  Coal  &  Iron  Wks.,  19  Fed.  Rep.  51.  The- 
reason  for  excusing  the  absence  of  the  corporation  in  the  first  of  these  cases 
was,  that  it  was  beyond  the  jurisdiction  of  the  court  and  practically  defunct. 

*  Vick  v.  Lane,  56  Miss.  681;  Walsh  v.  Memphis,  etc.,  R.  R.  Co.,  2  McCrary, 
156;  Hadley  v.  Russell,  40  N.  H.  109;  Erickson  v.  Nesmith,  46  Id.  371;  Pierce 
v.  Milwaukee,  etc.,  Co.,  38  Wis.  253;  Cpleman  v.  White,  14  Id.  700;  Carpenter 
v.  Marine  B'k,  14  Id.  705,  n;  Umstead  v.  Buskirk,  17  O.  St.  113. 

5  Hatch  v.  Dana,  101  U.  S.  205.  They  may  be  brought  in  when  discovered  by 
amendment  of  the  original  bill  when  they  are  unknown  to  the  petitioning  credi- 
tor and  his  bill  contains  a  proper  prayer.  Hippie  v.  Fire,  etc.,  Imp.  Co.  (N.  J.), 
3  Atl.  Rep.  682;  Bogardus  v.  Rosendale  Mfg.  Co.,  7  N.  Y.  147;  Morgan  v.  N. 
Y.,  etc.,  R.  R.  Co.,  10  Paige,  290.  Act  Cal.,  April  2,  1866,  relating  to  the  incor- 
poration of  mutual  insurance  companies,  provides  (sections  8  and  9)  that  no 
company  organized  under  the  act  shall  transact  business  until  it  shall  have  ob- 
tained a  guaranty  fund  of  at  least  $250,000,  which  shall  consist  of  the  notes  of 
solvent  parties,  payable  to  the  company  as  prescribed  by  its  directors,  for  the 
better  security  of  its  company's  dealers,  and  shall  be  assets,  liable  for  all  its  debts 
.  next  after  the  assets  arising  from  premiums  and  other  sources,  exclusive  of  the 
capital  stock,  until  the  profits,  together  with  the  capital  stock,  shall  equal  the 
aggregate  of  the  original  guaranty  fund,  and  the  capital  stock.  Section  17  pro- 
vides that  each  stockholder  shall  be  personally  liable  for  the  debts  of  the  com- 
pany in  the  proportion  which  the  stock  owned  by  him  bears  to  the  whole  amount. 
It  was  held  that  the  claims  of  the  stockholders  of  an  insolvent  company,  organ- 
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signee,  after  assignment  for  the  benefit  of  creditors,  is 
the  only  proper  party  plaintiff.1 

§  825.  When  stockholders  not  necessary  parties. — The 

stockholders  of  a  corporation  are  not  necessarily  parties 
to  a  suit  by  a  creditor  to  settle  the  construction  of  a 
deed  of  trust,  for  the  benefit  of  creditors  by  the  cor- 
poration to  remove  the  original  trustees  and  substitute 
a  receiver  to  ascertain  the  liabilities  and  assets  of  the 
corporation,  and  to  order  an  assessment  upon  the  stock- 
holders for  the  unpaid  balance  of  the  subscriptions. 
Consequently,  an  order  of  a  court  of  equity  upon  such 
bill  for  assessment  upon  the  stock  cannot  be  attacked 
collaterally  upon  the  ground  that  the  assessment  is 
invalid.2 

§  826.    Defences— Statute  of  limitations,    prescription, 
etc.— The  interest  and  liability  of  the  stockholder  and 


ized  under  the  act,  for  moneys  paid  by  them  as  stockholders  on  matured  poli- 
cies, are  payable  out  of  the  general  assets,  and  not  out  of  such  guaranty  fund. 
In  re  Cal.  Mut.  Life  Ins.  Co.,  81  Cal.  364;  22  P.  869. 

Where  a  judgment  creditor  of  a  corporation  has  issued  execution  which  is  re- 
turned unsatisfied,  he  may,  under  Rev.  St.  Wis.  §  3216  et  seq.,  sue  the  corpora- 
tion for  the  equal  benefit  of  himself  and  all  other  creditors  who  may  come  in  to 
have  it  declared  insolvent,  to  sequester  all  its  property,  to  recover  unpaid  sub- 
scriptions from  stockholders,  to  have  a  receiver  appointed,  to  restrain  the  prose- 
cution of  actions  wherein  certain  of  the  creditors  have  attached  some  of  the 
property,  to  enjoin  the  sheriff  from  selling  the  same,  and  compel  him  to  deliver 
it  to  the  receiver.  Ballin  v.  J.  &  E.  B.  Friend  Lace  Importing  Co.  (Wis.),  47 
X.  W.  516. 

Where  a  corporation  fails  to  interpose  the  plea  of  limitations  to  claims  of  cred- 
itors, individual  stockholders  cannot  set  up  such  defence.  Millbk,  J.,  dis- 
senting. Davies  v.  Gemmell  (Md.),  21  A.  712;  Gemmell  v.  Poe,  Id.;  Brydon 
v.  Gemmell,  Id. ;  North  Branch  Co.  v.  Same,  Id. 

1  Bouton  v.  Dement,  22  111.  App.  619. 

2  Hawkins  v.  Glenn,  131  U.  S.  319.  See  also,  Sanger  v.  Upton,  91  IX.  S.  56, 
58;  Morgan  County  v.  Allen,  103  IT.  S.  498,  509;  Glenn  v.  Williams,  60  Md.  93, 
116;  Hambleton  v.  Glenn,  13  Va.  L.  J.  242;  Lehman  v.  Glenn,  Ala.  Sup.  Ct. 
1889;  Gt.  West.  Tel.  Co.  v.  Gray,  122  111.  630;  Vanderwerken  v.  Glenn  (Va.),. 
21  Am.  &  Eng.  Cor.  Cas.  526.  Contra,  Gt.  West.  Tel.  Co.  v.  Gray,  23  111.  App. 
72. 
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of  the  corporation  in  regard  to  the  claims  of  creditors 
upon  the  capital  stock  in  the  hands  of  the  stockholders, 
are  so  far  identical  that  they  cannot  avail  themselves 
of  its  laches  in  calling  it  in  to  meet  such  liabilities. 
Accordingly,  it  is  held  that  the  statute  of  limitations 
does  not  begin  to  run  until  a  call  has  been  issued  by 
the  trustees  or  until  an  order  of  court  making  a  call.1 
The  stockholder  is  under  no  obligation  to  pay  anything 
until  the  amount  necessary  for  him  to  pay  is  at  least 
approximately  ascertained.  And  when  the  company 
has  refused  or  neglected  to  make  the  call,  a  court  of 
equity  may  make  it,  if  the  interests  of  creditors  re- 
quire it.  But  in  either  case,  the  statute  of  limitations 
does  not  begin  to  run  in  favor  of  the  stockholder  until 
such  order  or  demand.2 

But  where  the  creditor  proceeds  by  suit  directly 
against  the  corporation,  and  obtains  judgment,  the 
statute  runs  in  favor  of  the  subscriber  for  unpaid  capital 
from  the  date  of  entry  of  judgment.3 


1  Vanderwerken  v.  Glenn,  85  Va.  9;  6  S.  E.  806;  Glenn  v.  Liggett,  IS  U.  S. 
533;  Thompson  v.  Eeno  Sav.  B'k,  19  Nev.  103;  Glenn  v.  Saxton,  9  P.  420. 
Compare  Barrick  v.  Gilford  (Ohio),  24  N.  E.  259.  In  addition  to  the  general 
right  to  plead  limitation,  executors  and  administrators  may  plead  the  special 
limitations  given  by  statute  in  actions  against  their  trust  estates.  Sayles  v. 
Bates,  15  R.  I.  342. 

2  Scoville  v.  Thayer,  105  U.  S.  143,  155;  Hawkins  v.  Glenn,  supra;  Lehman 
v.  Semple,  80  Ala.  159;  Wait  Insolv.  Corp.,  sec.  631.  Contra,  Glenn  v.  Dorshei- 
mer,  U.  S.  Cir.  Ct.  Mo.  23  Fed.  Rep.  695;  Glenn  v.  Foote,  36  Fed.  Rep.  824.  In 
Indiana,  where  one  subscribes  for  stock  in  such  sums  and  at  such  times  as  the 
board  of  directors  may  require,  on  proper  notice,  from  them,  this  constitutes  a 
complete  written  contract,  notwithstanding  the  fact  that  an  assessment  must  be 
made  and  notice  given  by  the  board;  and  the  six-years  statute  of  limitations  does 
not  apply,  but  the  ten-years  statute  applies.  Falmouth  &  L.  T.  Co.  v.  Shawhan 
(Ind.),  5  N".  E.  408. 

3  Powell  v.  Oregonian  Ry.  Co.,  38  Fed.  Rep.  187;  Glenn  v.  McAllister's  Exctrs. 
46  F.  883  (Sept.,  1891),  holding  also  that  the  decree  alone  is  sufficient  to  show 
defendant's  liability  thereunder  and  that  it  is  not  necessary  to  put  in  evidence 
the  whole  record  in  the  suit  rendered.  To  bar  an  action  against  a  stockholder 
for  unpaid  subscription  upon  a  note  given  to  the  corporation,  for  a  prior  indebt- 
edness, it  must  be  shown  not  only  that  the  indebtedness  for  which  the  note  was 
given  did  not  accrue  within  the  period  limited  in  the  statute  for  bringing  the 
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The  twenty  years  lapse  of  time  amounting  to  a  com- 
mon law  prescription  against  stale  demands  may  be 
made  available  in  favor  of  a  stockholder  upon  his  sub- 
scription where,  within  that  period,  there  has  been 
neither  a  recognition  of  his  liability  by  him  nor  an 
assessment  by  the  corporation.1  It  is  no  defence  to  an 
action  at  law  by  a  creditor  that  in  a  proceeding  in 
equity  by  other  creditors,  judgment  was  rendered  in 
favor  of  defendant,  plaintiff  not  having  been  a  party  to 
such  proceedings.2 

§  827.  Adjustment  of  mutual  claims  between  share- 
holders.— If  the  shareholders  desire  to  have  an  adjust- 
ment of  their  mutual  claims  for  contribution  they  must 
make  separate  application  for  that  purpose.  They 
cannot  set  up  the  equities  existing  among  themselves 
to  defeat  or  reduce  the  claim  of  a  creditor  against  them 
on  their  unpaid  shares.     While  no  right  to  sue  the 


action,  but  that  such  indebtedness  was  barred  at  the  time  the  note  was  given. 
Tama  W.  P.  Co.  v.  Hopkins,  79  la.  653;  44  N.  W.  747.  Compare  Hyman  v. 
Coleman,  82  Cal.  650.  The  manufacturing  act  (Laws  N.  Y.  1848,  c.  40,  sec.  10) 
provides  that  the  stockholders  of  companies  incorporated  under  the  act  shall  be 
individually  liable  for  company  debts  to  an  amount  equal  to  their  stock,  until 
the  whole  of  the  stock  is  paid  in .  Section  24  declares  that  no  stockholder  shall 
be  individually  liable  for  any  corporate  debt  which  is  not  to  be  paid  within  one 
year  from  the  time  it  was  contracted  nor  unless  suit  is  brought  upon  it  against 
the  corporation  within  one  year  after  it  is  due.  It  is  held,  that  the  year  must 
be  computed  from  the  date  when  the  debt  first  became  due,  regardless  of  the  fact 
that  before  that  date  the  time  of  payment  was  extended  by  giving  the  company's 
notes.     Reversing,  47  Hun,  230.     Hardman  v.  Sage  (N.  T.),  26  N.  E.  354. 

1  Bozeman  v.  Bozeman,  82  Ala.  389,  and  cases  cited.  But  any  presumption 
of  payment  from  lapse  of  time  is  rebutted  by  an  assessment  made  within  the 
twenty  years  by  decree  of  court  in  a  suit  by  a  creditor  against  the  corporation  its 
directors  and  officers,  and  its  trustees  under  a  deed  of  trust  for  the  benefit  of 
creditors,  such  decree  being  binding  upon  the  stockholders  though  not  parties  to 
the  proceedings.  Glenn  v.  Semple,  80  Ala.  159.  The  action  by  creditor's  bill 
will  lie  against  the  stockholder's  assignee  for  the  benefit  of  creditors  after  recov- 
ery of  judgment  against  the  corporation  and  return  of  execution  thereon  nulla 
bona.    Samaineg   v.  Stiles  (Ariz.),  20  Pac.  Rep.  607. 

2  Coquard  v.  Prendergast,  35  Mo.  App.  237.  See  New  v'.  Robinson,  41  F.  458, 
holding  that  one  or  two  joint  creditors  may  sue  after  the  death  of  the  other  with- 
out joining  the  administrator  of  the  decedent's  estate. 
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stockholder  exists  in  favor  of  creditors  at  law,  unless 
given  by  statute,  yet  the  right  of  the  creditor  thus  to 
proceed  in  equity  is  a  common  law  right  and  in  the 
absence  of  a  positive  provision  to  the  contrary  is  not 
taken  away  by  a  statute  which  gives  an  action  at  law 
to  the  shareholder,  and  the  latter  the  right  to  mutual 
contribution.1 

A  creditor  may,  if  necessary  to  satisfy  his  claim, 
proceed  against  one  solvent  shareholder,  and  recover 
from  him,  to  the  full  extent  of  unpaid  capital  due 
from  him  leaving  him  to  take  his  chances  of  securing 
contribution  afterwards  from  others.  The  stockholder 
may  bring  a  separate  action  for  that  purpose,2  or  in 
most  states  may  have  summary  judgment  against  the 
others  in  the  action  brought  by  the  creditor  and  judg- 
ment thereon  in  favor  of  the  creditors. 

§  828.  Liabilities  of  members  of  de  facto  corporations: 

to  third  parties. — The  contracts  between  a. defac to  cor- 
poration and  its  members  are  invalid  only  as  between 
the  immediate  parties  to  such  imperfect  and  incomplete 
contracts.  Respect  for  the  rights  of  third  parties,  and 
of  the  corporation  itself  will,  in  most  cases,  require 
that  persons  who  have  ostensibly  become  members 
shall  be  held  bound  as  if  they  were  members  in  reality, 
notwithstanding  the  irregularity  and  failure  to  comply 
with  legal  conditions.3 


1  Patterson  v.  Lynde,  106  U.  S.  519;  Holmes  v.  Sherwood,  3  McCrary,  405; 
Ladd  v.  Cartwright,  7  Oreg.  329.  See  also,  Wright  v.  Merchants'  Nat.  B'k,  1 
Flipp.  568;  Merchants',  etc.,  Nat.  B'k  v.  Masonic  Hall,  63  Ga.  549;  Brown  v. 
Fisk,  23  Fed.  Kep.  228;  Brinckerhoff  v.  Bostwick,  23  Hun,  237. 

2  Sayles  v.  Bates,  15  K.  I.  342. 

8  Buffalo,  etc.,  B.  R.  Co.  v.  West,  13  La.  Ann.  545;  East  Pascagoula  Hotel 
C.o.  v.  West,  13  La.  Ann.  545;  Rutz  v.  Ester,  etc.,  Mfg.  Co.,  3  Bradw.  85;  Rik- 
•hoff  v.  Brown's,  etc.,  Sewing  Machine  Co.,  68  Ind.  388;  Graff  v.  Pittsburgh, 
etc.,  R.  R.  Co.,  31  Pa.  St.  489;  Bedford  R.  R.  Co.  v.  Bowser,  48  Pa.  St.  29;  Fei- 
ris  v.  Strong,  3  Edw.  Ch.  127;  Carey  v.  Morrill,  61  Vt.  598;  17  Atl.  Rep.  840; 
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In  such  cases,  the  law  will  not  permit  one  who  has 
permitted  himself  to  appear  upon  the  company's  books 
or  otherwise  as  a  stockholder  or  member,  to  accomplish 
a  fraud  upon  those  trusting  and  giving  credit,  on  the 
faith  of  his  apparent  relation  by  repudiating  his  con- 
tractual relation.1 


Schloss  v.  Montgomery  Trade  Co.,  87  Ala.  411;  Aultman  v.  Waddle,  40  Kan. 
195;  Cook  County  v.-  School,  125  111.  540;  Williams  v.  Lumber  Co.,  72  Wis.  487; 
St.  Paul  Land  Co.  v.  Dayton,  .39  Minn.  315. 

1  Pittsburgh,  etc.,  R.  R.  Co.  v.  Applegate,  21  W.  Va.  172;  Phoenix  Ware- 
housing Co.  v.  Badger,  67  N.  Y.  294;  Aspinwall  v.  Sacchi,  57  N.  Y.  331; 
Cayuga  Lake  R.  R.  Co.  v.  Kyle,  64,  185;  Georgia  Ice  Co.  v.  Porter,  70  Ga.  637; 
Tar  River  Nav.  Co.  v.  Neal,  3  Hawkes,  520;  Wilmington,  etc.,  R.  R.  Co.  v. 
Thompson,  7  Jones  Law  387;  Heaston  v.  Conn.,  etc.,  R.  R.  Co.,  16  Ind.  279; 
South  Bay  Meadow  Dam  Co.  v.  Gray,  30  Me.  547;  Danbury,  etc.,  R.  R.  Co.  v. 
Wilson,  22  Conn.  435.  The  same  rule  applies  as  between  the  subscriber  and 
the  corporation  in  the  matter  of  calls  and  assessments.  In  Appleton  Mut.  Fire 
Ins.  Co.  v.  Jesser,  5  Allen,  446,  the  court  said:  "  The  essential  quality  of  a 
•corporation  is  the  power  granted  by  the  sovereign  to  persons  designated  and  de- 
scribed to  act  in  a  corporate  capacity.  The  acts  of  this  corporation  before  the 
statute  went  into  effect  were  wholly  void.  But  when  on  and  after  that  day  per- 
sons were  found  with  the  consent  and  under  the  authority  of  the  designated 
■corporators,  and  without  subjection  on  the  part  of  the  sovereign  power  actually 
exercising  the  corporate  powers  and  claiming  and  using  the  franchise,  they  con- 
stituted a  corporation  de  facto  ;  and  the  unlawfulness  of  their  organization  can- 
not be  impeached  collaterally  in  an  action  to  recover  an  assessment."  See  also, 
Tar  River  Nav.  Co.  v.  Neal,  5  Hawkes  (N.  C.)  520;  Wilmington,  etc.,  R.  R.  Co. 
v.  Thompson,  7  Jones  (N.  C.)  L.  387;  Biockville  &  G.  T.  Co.  v.  McCarty,  8 
Ind.  392;  Cent.,  etc.,  Ass'n  v.  Ala.,  etc.,  Ins.  Co.,  70  Ala.  120;  McHose  v. 
Wheeler,  54  Pa.  St.  32;  Rockville  &  W.  S.  Co.  v.  Van  Ness,  2  Cranch  (C.  C.) 
49;  Chubb  v.  Upton,  95  U.  S.  665;  Webster  v.  Upton,  91  U.  S.  65.  Compare 
Katama  Land  Co.  v.  Holley,  129  Mass.  540.  In  St.  Louis  colonization  Sec.  v. 
Hennery,  11  Mo.  App.  555,  a  contrary  view  was  taken  to  that  of  the  first  case 
■cited  above.  It  was  there  held  that  a  stockholder  is  not  estopped  by  his  sub- 
scription to  deny  the  unlawful  existence  of  a  corporation  prohibited  by  the  state 
constitution.  The  same  principle  of  estoppel  operates  to  estop  subscribers  who 
have  participated  in  preliminary  meetings  of  the  corporation  and  voted  to  em- 
bark in  enterprises  requiring  the  expenditure  of  money  before  the  amount  with 
which  the  corporation  is  authorized  to  begin  business  has  been  subscribed. 
Hager  v.  Cleveland,  36  Md.  476;  Hughes  v.  Mfg.  Co.,  34  Md.  316;  Ry.  Co.  v. 
Abell,  17  Mo.  App.  645;  Springfield  Bridge  v.  Chapin,  6  Cush.  50;  R.  R.  Co.  v. 
Gould,  2  Gray,  277;  Bridge  Co.  v.  Cummings,  3  Kans.  55;  R.  R.  Co.  v.  Preston, 
35  la.  115;  Jewett  v.  Ry.  Co.,  34  Ohio  St.  601;  Livesey  v.  Hotel  Co.,  5  Neb.  50; 
Haskell  v.  Worthington,  94  Mo.  560;  19  Am.  &  Eng.  Corp.  Cas.  275.  No  in- 
formalities or  irregularities  in  the  contract  of  membership  will  constitute  a  de- 
fence when  called  upon  to  contribute  the  amount  of  his  shares.  Erie,  etc., 
Plank  Road  Co.  v.  Brown,  25  Pa.  St.  156;  Clark  v.  Monongahela  Nav.  Co.  10. 
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Whether  the  invalidity  consists  in  a  non-compliance 
with  statute  or  unconstitutionality  of  the  law  author- 
izing the  formation  of  the  corporation  the  rule  is  the 
same.  In  either  case  the  stockholder  will  be  estopped 
from  setting  it  up  to  defeat  liability  to  creditors  on  his 
subscription.1 


Watts,  364;  Selma,  etc.,  R.  R.  Co.  v.  Tipton,  5  Ala.  797;  Boyd  v.  Peach  Bottom 
Ry.  Co.,  90  Pa.  St.  169,  172;  Pittsburgh,  etc.,  R.  R.  Co.  v.  Applegate,  21  W. 
Va.  172;  Greenville,  etc.,  R.  R.  Co.  v.  Woodsides,  5  Rich,  L.  145;  McRae  v. 
Russell,  12  Ired.  224;  Haywood,  etc.,  Plank  Road  Co.  v.  Bryan,  6  Jones  Law 
82;  Hayne  v.  Beauchamp,  5  Sm.  &  M.  537;  Lewis  v.  Robertson,  13  Sm.  &  M. 
558.  See  Wood  v.  Coosa,  etc.,  R.  R.  Co.,  32  Ga.  273-288;  Franklin  v.  Twogood, 
18  la.  515.    Supra,  §  790 

1  Weinman  v.  Wilkinsburg,  etc.,  R.  R.  Co.,  118  Pa.  St.  119;  19  Am.  &  Eng. 
Corp.  Cas.  293,  a  case  in  which  the  statute  was  unconstitutional;  Thompson  v. 
Reno  Sav.  B'k,  19  Nev.  103,  171,  242,  291;  10  Am.  &  Eng.  Corp.  Cas.  203; 
Hickling  v.  Wilson,  104  111.  54;  Wheelock  v.  Kost,  77  Id.  296;  Ossipee  Co.  v. 
Canney,  54  N.  H.  295;  Upton  v.  Hamsborough,  3  Biss.  317;  Clark  v.  Thomas, 
34  Ohio  St.  46;  Eaton  v.  Aspinwall,  19  N.  Y.  119;  McCarty  v.  Lavasche,  89  111. 
270;  Dows  v.  Napier,  91  111.  47;  Cases  of  irregular  organization. 
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§  829.  Of  increasing  importance. — -Contracting  in  a  cor- 
porate capacity  has  always  been  considered  as  imply- 
ing a  limited  liability.  The  immunity  afforded  by  thus 
doing  business  and  contracting  and  incurring  obli- 
gations, rather  than  in  an  individual  capacity,  has  fre- 
quently been  sufficient  inducement  for  unscrupulous 
men  of  nominal  reputation  for  integrity  and  fair  deal- 
ing to  become  the  real  actors  behind  the  scenes  in  the 
perpetration  of  the  most  shameful  and  ruinous  frauds 
on  the  public  and  upon  private  individuals  through  the 
machinery  of  a  pretended  corporation  held  forth  as  their 
principal.  Until  a  comparatively  recent  date,  courts 
have  been  reluctant  to  abandon  the  technical  common 
law  rules  in  such  cases.  But  within  the  last  decade,  and 
notably  within  two  or  three  years,  they  have  taken  long 
strides  away  from  technicalities  and  precedents  which 
had  only  age  and  long  acquiescence  to  entitle  them  to 
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respect,  and  have  shown  a  willingness  to  allow  a  high 
sense  of  justice  to  govern  them.  They  have  placed  the 
plea  of  estoppel  on  its  true  merits  as  in  other  cases, 
refusing  to  lend  it  support  where  it  was  sought  to  be 
used  as  a  shield  for  cunning  and  dishonesty. 

They  have,  when  necessary,  refused  to  fix  their  atten- 
tion upon  the  corporate  entity  as  the  principal,  and  the 
promoters  and  schemers  as  only  its  agents  and  cestuis 
que  trust ;  but  have  searched  out  the  real  motives  for 
organizing  or  pretending  to  organize  the  corporation, 
and  held  the  real  actors  rather  than  the  fictitious  being 
responsible  for  all  wrongs  done  and  losses  suffered  by 
persons  misled  by  the  corporate  dummy.1  The  prin- 
ciple firmly  established  by  the  great  preponderance,  if 
not  the  unquestioned  result  of  recent  authority,  is  that 
where  parties  hold  themselves  out  as  a  corporation  in 
disregard  of  the  rights  of  others,  or  conduct  themselves 
fraudulently,  after  a  simulated  compliance  with  legal 
requirements,  they  incur  an  individual  liability.2 


1  In  Ward  v.  Brigliam,  117  Mass.  24,  the  court  said:  "Those  who  acted  as 
agents  for  the  inchoate  corporation  acted  without  a  principal  behind  them  be- 
cause there  was  no  body  corporate  capable  of  appointing  agents,  and  so  became 
principals  in  the  transaction." 

-  See  Fresno  Canal  Co.  v.  Warner,  72  Cal.  379;  Lehman  v.  Warner,  61  Ala. 
455;  Close  v.  G-lenwood  Cemetery,  107  TJ.  S.  477;  Oregonian  Ry.  Co.  v.  Oregon 
R.  &  N.  Co.,  lOSawy.  470;  Bigelow  on  Estoppel,  4th Ed.,  p.  527;  Lakeside  Ditch 
Co.  v.  Crane,  80  Cal.  181.  But  there  can  be  no  corporation  de  facto  for  any  pur- 
pose in  the  absence  of  a  law  authorizing  associated  parties  to  file  their  articles 
of  association  or  to  become  incorporated.  Nor  does  the  carrying  on  of  business 
in  a  corporate  name  under  such  circumstances  constitute  evidence  of  user,  which 
can  be  considered  in  aid  of  legal  corporate  existence.  Eaton  v.  Walker,  76 
Mich.  579;  6  L.  R.  An.  102.  See  also,  Doyle  v.  Misner,  42  Mich.  332;  Meth. 
Epis.  U.  Ch.  v.  Pickett,  19  N.  Y.  482,  485;  Heaston  v.  R.  Co.,  16  Ihd.  190;  U. 
S.  Bank  v.  Stearns,  15  Wend.  314;  Childs  v.  Smith,  55  Barb.  45. 

The  cloaked  machinery  of  a  corporation  will  not  be  allowed  to  shield  parties 
from  the  consequences  of  fraud.  Colton  L.  &  W.  Co.  v.  Raynor,  57  Cal.  593; 
Raynor  v.  Mintzner,  67  Cal.  161-2;  Warddell  v.  Railroad  Co.,  107  TJ.  S.  651; 
Lawler  v.  Murphy,  58  Conn.  294;  Davidson  v.  Holden,  55  Conn.  103;  Hitch- 
cock v.  Buchanan,  105  U.  S.  416. 

If  a  corporation,  though  legally  formed,  is  used  as  a  mere  agency  for  perpetrat- 
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§  830.  Forms  of  individual  liability  distinguished.— It  is 

necessary  to  distinguish  between  frauds  committed  by- 
officers  and  agents  of  a  legally  incorporated  company 
•organized  for  legitimate  purposes  and  those  just  men- 
tioned. Whether  they  or  the  corporation  are  liable 
will,  in  the  former  case,  depend  upon  whether  they 
were  acting  within  the  scope  of  their  real  or  apparent 
authority,  and  within  the  corporate  powers  ; 1  while  in 
the  case  of  a  corporation  set  on  foot  as  an  instrument 
of  fraud,  the  questions  of  ultra  vires  and  of  authorization 
are  of  no  importance. 

§  831.  True  test  of  the  doctrine  of  estoppel The  true 

office  of  an  estoppel  is  to  prevent  the  perpetration  of 
fraud  by  a  change  of  relation,  or  by  the  retraction  of  a 
statement  to  the  injury  of  another  who  has  relied  upon 
the  original  statement,  act  or  status  of  persons  and 
things.  Applying  this  definition,  hot  claimed  to  be  tech- 
nically complete  and  accurate  but  substantially  so,  there 
is  no  proper  place  for  its  invocation  where  parties  have 
formed  a  paper  corporation  and  used  it  as  a  shield  and 
cloak  to  perpetrate  a  fraud,  any  more  than  where  one 
seeks  the  protection  of  the  statute  of  frauds  to  enable 
him  to  retain  the  benefits  of  dishonest  and  fraudulent 
practices.  In  other  words,  to  allow  it  would  be  not 
only  to  ignore  the  definition  but  to  defeat  the  sole  ob- 
ject and  purpose  for  which  the  doctrine  of  estoppel  was 
received,  and  has  been  retained  in  our  jurisprudence. 

ing  fraud,  the  corporate  entity  will  be  disregarded  and  the  parties  behind  it  held 
to  personal  liability.  Shorb  v.  Beaudry,  56  Cal.  446;  Cornell  v.  Corbin,  64 
•Cal.  198,  200. 

If  a  mutual  benefit  society  does  business  as  a  corporation  without  having  com- 
plied with  the  insurance  law,  no  corporate  liability  is  created  and  they  are  per- 
sonally liable.  Farmers'  Co-op.  Trust  Co.  v.  Floyd  (Ohio),  26  X.  E.  110;  on 
question  of  estoppel,  Lawler  v.  Murphy,  58  Conn.  291;  20  Atl.  457;  Bartholo- 
mew v.  Bentley,  15  Ohio,  050,  a  strong  case. 

A  certificate  of  incorporation  legally  defective  not  admissible  in  evidence. 
.McCallion  v.  Sav,  Bank,  etc.,  70  Cal.  163;  12  P.  114. 

i  Infra,  Ch.  XXXIV.  ^ 
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There  is  no  inconsistency,  with  this  view,  in  the  rule 
that  one  who  has  in  his  hands  funds  belonging  to  a  de 
facto  corporation  will  not  be  allowed  to  defeat  an  ac- 
tion therefor  by  the  corporation,  by  the  plea  that  the 
corporation  was  not  duly  incorporated.1  To  disallow 
such  a  plea  is  an  extension  and  not  a  contradiction  of 
the  doctrine  of  estoppel.  With  no  less  reason  can  it 
be  said  that  parties  who  have  as  individuals  obtained 
the  funds  of  individuals  though  ostensibly  as  corpora- 
tors will  not  be  allowed  to  hold  up  the  latter  character 
to  defeat  arecovery  from  themselves,  the  real  recipients.2 


1  Knutz  v.  Paola  T.  Co.,  20  Kan.  397. 

2  In  O.  &  V.'  R.  R.  Co.  v.  Plumas  Co.,  37  Cal.  354,  361.  The  court  say  : 
"  This  provision  (sec.  358,  Civ.  Code)  does  not  go  to  the  extent  of  precluding  a 
private  person  from  denying  the  existence  dejure  or  de  facto  of  an  alleged  cor- 
poration. It  cannot  be  true  that  the  mere  allegation  that  a  party  is  a  corpora- 
tion puts  the  question,  whether  it  is  such  a  corporation,  beyond  the  reach  of  in- 
quiry in  a  suit  with  a  private  person.  It  must  be  a  corporation  either  dejure 
or  de  facto,  or  it  has  no  legal  capacity  to  sue  or  be  sued,  nor  any  capacity  of  any 
kind.  It  is  an  indispensable  allegation,  in  an  action  brought  by  a  corporation, 
that  the  plaintiff  is  a  corporation;  and  it  results  from  the  logic  of  pleading  tbat 
the  opposite  party  may  deny  the  allegation.  Were  this  not  so,  any  number  of 
different  bodies  of  men,  each  body  styling  itself  the  directors  of  a  given  railroad 
company,  might  bring  separate  actions  against  the  county,  and  it  is  impossible 
to  see  why  each  would  not  succeed  in  the  action,  upon  showing  that  it  was  the 
duty  of  the  Board  of  Supervisors  to  subscribe  to  the  capital  stock  of  the  given 
corporation,  and  issue  the  county  bonds.  It  is  not  contemplated  that  the  alle- 
gation that  the  company  was  duly  organized  should  put  the  fact  beyond  dispute 
and  dispense  with  all  evidence.  It  is  declared  that  the  due  incorporation  of  any 
company  shall  not  be  inquired  into  collaterally  in  any  private  suit,  etc.,  in  a 
certain  case;  that  is,  when  the  company  claims  in  good  faith  to  be  a  corporation 
under  the  laws  of  this  state,  and  is  doing  business  as  such  corporation.  The 
alleged  corporation  must  both  claim  in  good  faith  that  it  is  such  corporation, 
and  must  be  doing  business  as  such  corporation;  and  then  its  due  incorporation 
cannot  be  inquired  into  collaterally.  To  say  that  the  '  due  incorporation '  can- 
not be  inquired  into  collaterally  does  not  mean  that  no  inquiry  can  be  made  as 
to  whether  it  is  a  corporation.  Man}  of  the  acts  required  to  be  performed  in 
order  to  make  a  complete  organization  of  the  corporation  may  have  been  irreg- 
ularly performed,  or  some  of  them  may  have  been  entirely  omitted,  and  the  rule 
of  the  statute  is,  that  such  irregular  or  defective  performance  shall  not  defeat 
the  incorporation  when  drawn  into  question  collaterally.  The  omission  of  the 
names  and  number  of  the  first  trustees  from  the  articles  of  association,  the  failure 
to  file  a  duplicate  of  the  articles  of  association  with  the  secretary  of  state,  an 
incorrect  statement  of  the  length  of  the  road,  an  omission  of  the  statement  of  . 
the  principal  place  of  business  and  many  other  irregularities  of  the  kind  men- 
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§  832.  Defects  in  organization  rendering  the  alleged 
incorporators  personally  liable. — But  aside  from  all 
questions   of  fraud    and  good  faith,  certain  acts  and 


tioned  in  Spring  Valley  Water  Works  v.  San  Francisco.  22  Cal.  440,  the  in^ 
sufficient  acknowledgment  of  the  articles  of  incorporation  (Dannebroge  Mining 
Company  v.  Aliment,  26  Cal.  286),  are  irregularities  that  will  not  defeat  the 
corporation,  when  its  organization  is  collaterally  called  in  question." 

See  also  Grayson  v.  Willoughby,  78  Iowa,  83;  42  N.  W.  591.  In  this  case  the 
plaintiff  was  held  not  estopped.  He  had  not  only  dealt  with  the  pretended  new 
company  held  out  to  him  for  a  fraudulent  and  ultra  vires  purpose,  but  had  made 
application  to  become  a  member  of  it.  It  was  held  that  he  was  not  estopped, 
and  that  the  so-called  directors  were  personally  liable. 

The  laws  of  Texas  absolutely  prohibiting  the  doing  of  business  by  mercantile 
corporations  and  the  alleged  corporators  never  having  formally  organized  as  a 
corporate  body,  a  creditor  who  dealt  with  them  as  a  corporation  is  not  thereby 
estopped  from  denying  their  corporate  capacity  and  may  hold  them  liable  as 
partners.  Empire  Mills  v.  Alston  G-roc.  Co.  (Tex.,  1891),  15  S.  W.  505.  In 
Lawler  v.  Murphy,  58  Conn.  294,  the  opinion  sheds  so  much  light  on  the  entire 
subject  of  individual  liability  in  such  cases  as  to  justify  a  liberal  quotation.  Sey- 
mour, J.,  delivering  the  opinion,  said:  "  The  defendants  assign  for  further  cause 
for  demurrer  that  it  appears  from  the  contract  declared  on  that  the  defendants 
made  no  personal  agreement  upon  which  they  were  personally  liable,  but  that 
the  contract  was  signed  by  them  only  as  officers  of  the  organization  mentioned 
therein.  This  issue  is  raised,  not  as  a  question  of  fact,  but  as  a  question  of  law 
upon  the  pleadings.  As  a  matter  of  law,  does  the  contract  upon  its  face  show 
that  the  defendants  made  no  personal  contract  upon  which  they  were  person- 
ally liable  ?  The  complaint  alleges  that  they  were  jointly  engaged  in  carrying 
on  a  life-insurance  business,  under  the  name  of  the  Connecticut  State  Insur- 
ance Fund,  and  that  they  entered  upon  the  contract  sued  upon.  If  the  facts  are 
so,  should  they  not  be  held  liable  ?  Does  the  contract,  as  a  matter  of  law,  pre- 
clude that  state  of  facts  ?  If  they  had  simply  been  sued  as  individuals,  upon  a 
contract  headed  with  a  name  of  the  association,  and  signed  by  them,  respect- 
ively, as  president,  secretary  and  treasurer,  as  appears  to  have  been  the  case  in 
Hitchcock  v.  Buchanan,  105  U.  S.  416,  cited  by  the  defendants,  and  the  com- 
plaint had  contained  no  allegation  that  they  were  carrying  on  the  insurance 
business  under  a  certain  name,  and  made  the  contract  with  Thomas  Lawler,  the 
question  would  be  a  different  one,  especially  if  it  appeared  that  the  association 
was  incorporated.  But  under  the  decision  of  Davidson  v.  Holden,  55  Conn. 
103,  the  defendants  certainly  might  be  liable  on  a  contract  signed  by  them  as 
officers  of  an  organization.  If,  as  the  statute  permits,  the  organization  consist- 
ing simply  of  individuals  united  under  a  distinguishing  associate  name  for  busi- 
ness purposes,  they  did  not  thereby  acquire  either  corporate  power  or  immunity 
from  individual  liability.  Consequently  it  could  not  appear,  as  a  matter  of  law, 
from  the  contract  declared  on,  that  the  defendants  made  no  personal  contract  or 
agreement  upon  which  they  were  personally  liable.  The  case  of  Davidson  v. 
Holden  was  a  suit  against  certain  individuals,  who  were,  in  fact,  the  president 
and  secretary  of  an  unincorporated  association.  This  court  held  that,  "as  a 
matter  of  law,  the  plaintiff,  in  giving  credit  to  the  associate  name,  gave  credit 
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steps  toward  becoming  incorporated  are  so  vitally  essen- 
tial that  without  them  there  is  not  even  a  de  facto  corpo- 
ration, and  the  only  result  of  non -performance  or  non- 
compliance is  personal  liability,  either  partnership  or 
joint,  according  to  the  relations  among  themselves,  of 
the  persons  who  have  acted  in  the  corporate  name. 

A  total  failure  to  file  or  record  the  certificate  or  art- 
icles,1 or  a  failure  until  liabilities  are  incurred,2  renders 
those  who  have  signed  them  jointly  liable  for  debts 
contracted  in  the  meantime.3     So  does  an  omission  of 


to  the  individuals  who,  upon  inquiry,  should  be  found  to  stand  behind  it.  It 
seems  clear,  without  pursuing  the  subject  further,  that  this  cause  for  demurrer, 
cannot  be  sustained.  Individual  members  of  an  unincorporated  association  are 
liable  for  contracts  made  in  the  name  of  the  association,  without  regard  to  the 
question  whether  they  so  intended  or  so  understood  the  law,  and  even  if  the  other 
party  contracted  in  form  with  the  association,  and  was  ignorant  of  the  names  of 
the  individual  members  composing  it.  And  it  is  also  held  in  the  case  just  cited 
that  the  individual  members  of  such  an  assocation  do  not  acquire  any  immu- 
nity from  individual  liability  by  force  of  the  statutes  which  provide  that  any 
number  of  persons  associated  and  known  by  some  distinguishing  name  may  sue 
and  be  sued,  plead  and  be  impleaded,  by  such  name ;  and  that  the  individual 
property  of  the  members  shall  not  be  liable  to  attachment  or  levy  of  execution 
in  a  suit  brought  against  the  association.  See  also  Huer  v.  Carmichael  (la.), 
47  N.  W.  1034,  holding  that  in  such  action  the  plaintiff  is  not  estopped  to  allege 
defects  in  its  organization  by  reason  of  having  recognized  the  corporation  in 
dealing  with  it  and  in  bringing  suit  against  it  as  such. 

1  Field  v.  Cooks,  16  La.  Ann.  153;  Abbott  v.  Omaha  Smelting  Co.,  4  Neb. 
416;  Coleman  v.  Coleman,  78  Ind.  344;  Oarnett  v.  Richardson,  35  Ark.  144; 
Martin  v.  Fewell,  79  Mo.  401,  410;  Ferris  v.  Thaw,  72  Mo.  449. 

2  Bigelow  v.  Gregory,  73  111.  197.  See  also  Bergen  v.  Porpoise  F.  Co.,  13  Am. 
<fe  Eng.  Corp.  Cas.  1  (N.  J.).  Contra,  Whitney  v.  Hyman,  101  U.  S.  392.  See  17 
Atl.  Rep.  840. 

8  See  also,  First  Nat.  Bank  v.  Davies,  43  Iowa,  424;  Merriman  v.  Magivennis, 
12  Heisk.  (Tenn.)  494;  Planters',  etc.,  Bank  v.  Padgett,  69  Ga.  159;  Gartside 
Coal  Co.  v.  Maxwell,  22  Fed.  Rep.  197;  Humphreys  v.  Mooney,  5  Col.  282; 
Merchants',  etc.,  Bank  v.  Stone,  38  Mich.  779;  Jessup  v.  Carnegie,  SON.  T. 
441. 

In  Blanchard  v.  Eaull,  44  Cal.  440,  the  complaint  failed  to  allege  in  what 
capacity  the  defendants  had  incurred  the  obligation.  It  was  contended  that 
such  allegation  was  unnecessary  since  the  law  presumed  a  copartnership  in 
such  case.  But  the  court  said:  "  A  copartnership  is  not  necessarily  the  result 
of  an  abortive  attempt  to  form  a  corporation."  There  was  a  total  absence  of 
either  allegation  or  proof  of  an  intention  to  become  personally  bound,  and  evi- 
dence of  fraud  on  the  part  of  defendant  was  entirely  wanting.  They  are  liable 
in  case  of  failure  to  file  the  certificate  or  articles  with  either  the  state  or  local 
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publication  of  the  articles  when  required  by  statute.1 
Or  failure  to  state  intelligibly  where  the  principal  place 
of  business  is  to  be.2  And  the  nature  of  their  liability 
is  usually,  though  not  necessarily,  that  of  partners.3  In 
such  cases  it  is  immaterial  that  the  party  contracted 
with  them  in  the  corporate  name,  since  at  common  law 
parties  may  carry  on  business  under  any  name  they 
choose.4 

§  833.    Fraud  usually  the  basis  of  liability. —The    au- 
thorities are  somewhat  conflicting  on  the  question  of 


authorities.  Bigelow  v.  Gregory,  73  111.  197 ;  Indianopolis  Min.  Co.  v.  Herki- 
mer, 46  Ind.  142,  but  after  being  filed  with  the  county  officer  designated,  not  for 
neglect  to  file  copy  with  the  secretary  of  state,  Kaisbeck  v.  Oestereicher,  4  Abb. 
N.  O.  444;  Makelume  Mill  Min.  Co.  v.  Woodbury,  14  Oal.  424;  Cross  v.  Pinck- 
neyville  Mill  Co.,  17  111.  54;  Tarbellv.  Page,  24  111.  46. 

A  creditor  who  has  either  participated  or  contracted  with  full  knowledge  of 
irregularities  and  defects  has  no  right  of  action  against  the  members  personally. 
Nelson  v.  Luling,  62  If.  Y.  645.  In  Eisfiled  v.  Kenworth,  50  Iowa,  389,  it  was 
held  that  the  Iowa  statute  made  stockholders  liable  as  partners,  in  case  of 
irregular  incorporation.  Stockholders  have  been  held  liable  as  partners  where 
the  articles  published  did  not  contain  all  the  requirements  of  the  statute.  Stivers 
v.  Carmichael  (Iowa),  49  N.  W.  983.  Clegg  v.  Hamilton  Co.,  61  Iowa,  121;  and 
in  another  case  where  there  was  a  total  failure  to  publish  the  certificate.  Henig 
v.  Adams  &  W.  Co.,  81  Ky.  300.  Compare  Holmes  v.  Gilliland,  41  Barb.  56S. 
It  has  been  held  that  where  the  secretary  of  state  permits  the  articles  to  be  filed 
after  the  time  allowed  by  law,  such  filing  is  a  waiver  by  the  state  of  the  right 
to  proceed  against  the  corporation.  First  Nat.  Bank  v.  Davies,  43  Iowa,  42-1. 
See  also  Jessup  v.  Carnegie,  80  N.  Y.  441. 

1  Unity  Ins.  Co.  v.  Cram,  43  N.  H.  636;  Kaiser  v.  Lawrence  S.  Bank,  56 
Iowa,  104;  Huer  v.  Carmichael  (la.),  47  N.  W-  1034.  Compare  Humphrey  v. 
Mooney,  1  Col.  282.  The  pretended  corporation  is  not  a  necessary  party  de- 
fendant with  the  members  in  such  action.  Smith  v.  Colorado  Fire  Ins.  Co.,  14 
Fed.  Rep.  399.  In  Huer  v.  Carmichael,  supra,  it  was  held  that  where  the  arti- 
cles of  incorporation  do  not  fix  the  highest  amount  of  indebtedness  or  liability 
to  which  the  corporation  may  be  subjected,  as  required  by  Code  Iowa,  §  1001, 
there  is  such  a  failure  to  substantially  comply  with  the  requirements  of  the 
statute  as  will  render  the  individual  property  of  the  stockholders  liable  for  the 
corporate  debts,  under  Code,  §  1068. 

2  Harris  v.  McGreggor,  29  Cal.  124. 

3  See  also,  Stafford  Bauk  v.  Palmer,  47  Conn.  443.  Richardson  v.  Pitts, 
71  Mo.  128,  cases  in  which  there  had  been  no  attempt  to  incorporate. 

4  Chaffee  v.  Ludeling,  27  La.  Ann.  607;  Lauferty  v.  Wheeler,  11  Abb.  N.  C. 
223;  Nat.  Bank,  etc.,  v.  Landon,  45  N.  Y.  410,  414;  Lindley  on  Partn.,  182; 
Ridenour  v.  Mayo,  40  O.  St.  9;  Wentz  v.  Lowe,  3  Atl.  Rep.  878. 
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what  state  of  facts  will  entitle  a  party  contracting  with 
an  illegal  association  exercising  corporate  functions,  to 
hold  its  members  individually  or  jointly  liable.  It  is 
generally  held  that  when  there  has  been  a  partial 
compliance  and  an  honest  attempt  and  intention  on  the 
part  of  the  persons  associated  to  comply  fully  with  the 
law,  that  they  cannot  in  any  form  or  in  any  view  of  the 
matter  be  held  individually  liable  ;  but  if  the  proceed- 
ings were  set  on  foot  as  a  sham  and  cloak  for  screening 
themselves  from  individual  liability,  and  to  accomplish 
fraudulent  purposes  for  their  own  personal  gain,  they 
(should  be  held  severally  and  jointly  liable,  not  always 
as  partners,  but  for  the  same  reasons  as  that  persons 
I  are  ordinarily  responsible  for  all  damages  resulting 
from  their  joint  participation  in  a  fraudulent  enterprise. 
Where,  however,  in  such  case,  or  in  any  case  of  an 
unauthorized  assumption  of  corporate  capacity  by  an 
association,  the  members  of  which  are  in  legal  effect 
partners,  whether  such  be  their  relation  or  not,  they 
should  be  held  to  the  liability  of  partners.  The  en- 
joyment of  the  profits  or  revenues  from  the  business 
among  themselves,  otherwise  than  as  dividends,  it 
would  seem,  should  be  sufficient  to  justify  a  court  in 
giving  a  creditor  a  remedy  against  them  where  no  other 
remedy  is  available.  Third  parties  are  not  chargeable 
with  knowledge  of,  nor  should  they  be  held  bound  to 
allege  or  prove  their  real  relations  among  themselves.1 


1  In  the  following  cases  the  members  of  the  illegal  body  were  held  personally 
and  jointly  liable  either  as  partners  or  on  other  grounds :  Hill  v.  Beach,  1  Beas- 
ley,  31;  Bigelow  v.  Gregory,  73  111.  197;  Hess  v.  Werts,  4S.  &  R.  (Pa.),  356; 
Field  v.  Cooks,  16  La.  Ann.  153;  Abbott  v.  Omaha  Smelting,  etc.,  Co.,  4  Neb. 
410;  Garnett  v.  Richardson,  35  Ark.  144;  Coleman  v.  Coleman,  78  Ind.  344; 
Martin  v.  Fewell,  79  Mo.  401,  410;  Kaiser  v.  Lawrence  Sav.  Bank,  56  Iowa, 
104.  See  Holbrook  v.  St.  Paul  Fire,  etc.,  Ins.  Co.,  25  Minn.  229  ;  Ash  v.  Guie, 
97  Pa.  St.  493.  In  the  following  cases  a  different  conclusion  was  reached: 
Blanchard  v.  Kaull,  44  Cal.  440;  Planters',  etc.,  Bank  v.  Padgett,  69  Ga.  159, 
164;  Trowbridge  v.  Scudder,  11  Cush.  (Mass.),  83;  American  Salt  Co.  v.  Heiden- 
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§  834.  Knowledge  of  real  relation  immaterial. — The  in- 
dividual liability  in  such  case  is  not  affected  by  the  fact 
that  the  party  dealing  with  them  did  not  at  the  time 
of  making  the  contract  know  their  real  relation  and 
intention  among  themselves.  If  it  be  said  such  party 
could  not  have  intended  to  contract  with  them  other- 
wise than  in  a  corporate  capacity,  it  is  a  sufficient 
answer  that,  according  to  a  well-known  rule  of  law,  a 
party  who  deals  with  the  agent  of  an  undisclosed 
principal  may,  on  discovering  the  latter,  hold  him 
liable.  The  individual  or  joint  liability  in  these  cases 
arises  from  the  fact  of  their  actual  rather  than  their 
apparent  relations  to  the  assumed  corporation,  and 
their  personal  interest  in  the  business.1 

§  835.  Members  are  liable  where  no  potential  legality. — 

Various  other  circumstances  may  give  rise  to  the  ques- 
tion whether  or  not  officers  and  members  of  corpora- 
tions are  personally  liable  for  debts  contracted  and 
obligations  incurred  in  a  corporate  name  and  character. 
But  it  may  be  stated  as  a  general  principle,  that  unless 
to  release  them  would  allow  a  fraud  to  succeed  or 
amount  to  a  defeat  of  justice  and  a  deprivation  of  all 
remedy,  no  such  liability  attaches.2 


heimer  (Tex),  15  S.  W.  1038;  Merchants',  etc.,  Bank  v.  Stone,  38  Mich.  779; 
First  Nat.  B'k  v.  Almy,  117  Mass.  476.  See  Central  City  Sav.  Bank  v.  Walker, 
■66  N.  T.  424;  Harrod  v.  Hamer,  32  Wis.  162;  Humphreys  v.  Mooney,  5  Col. 
282;  Second  Nat.  Bank  v.  Hall,  35  Ohio  St.  158;  Stafford  Nat.  Bank  v.  Palmer, 
47  Conn.  443;  McClinch  v.  Sturges,  72  Me.  288;  Fuller  v.  Rowe,  57  N.  Y.  23; 
■Glen  v.  Brevard,  35  La.  Ann.  875 ;  Gartside  Coal  Co.  v.  Maxwell,  22  Fed.  Rep. 
197;  Nat.  Union  Bank  v.  Landon,  40  N.  Y.  410;  Vredenburg  v.  Behan,  33  La. 
Ann.  627. 

1  See  Pettis  v.  Atkins,  60  111.  454;  Frost  v.  Walker,  60  Me.  468;  Ferris  v. 
Thaw,  72  Mo.  449;  Farnum  v.  Patch,  60 N.  H.  294;  Field  v.  Cooks,  16  La.  Ann. 
153;  Ridenour  v.  Mayo,  40  O.  St.  9.  See  New  York  Iron  Mine  v.  Negaunee 
Bank,  39  Mich.  644. 

2  Whatever  their  liability  in  damages  for  false  representations  concerning 
capital  stock  or  resources  they  cannot  be  compelled  to  make  good  such  repre- 
sentations in  kind  either  as  partners  or  otherwise.  First  Nat.  Bank  v.  Almy, 
117  Mass.  476;  Wakeman  v.  Dalley,  51  N.  Y.  27,  30;  Evans  v.  Coventry,  25  L. 
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One  dealing  with  persons  claiming  to  be  a  corpora- 
tion, but  whose  corporate  existence  was  not  a  valid 
one,  because  not  authorized  by  law,  was  held  not  to  be 
estopped  from  denying  such  corporate  existence  in  a 
suit  against  such  persons  individually  to  collect  a  debt 
arising  out  of  such  dealings,  where  he  never  knew  of 
their  claims  to  be  a  corporation  and  always  thought  he 
was  dealing  with  a  partnership.1 


J.  Ch.  489;  Crease  v.  Batevck,  51  Mass.  525,  527.  Compare  Haslett  v.  Wither- 
spoon,  Strobh.  Eq.  (S.  C),  209.  An  oral  promise  to  pay  corporate  debts  is  one 
to  answer  for  the  debt,  default,  etc.,  of  another  within  the  statute  of  frauds  and 
must  be  in  writing.  Accordingly,  where,  upon  dissolution  of  the  corporation, 
the  business  is  carried  on  thereafter  by  the  agents,  no  liability  thereby  attaches 
to  the  stockholders,  unless  the  use  of  the  corporate  name  in  such  business  is 
authorized  by  them ;  but  the  use  of  such  corporate  name  will  not  shield  the 
agents  from  the  liability  of  partners  with  respect  to  debts  contracted  in  such 
business.  Chaffee  v.  Ludeling,  27  La.  Ann.  607.  See  also,  Central  City  Sav. 
Bank  v.  Walker,  66  N.  Y.  424;  Nat.  Un.  Bank  v.  London,  45  N.  T.  410. 

1  Eaton  v.  Walker,  76  Mich.  579;  6  L.  R.  An.  102.  In  this  case  it  was  also 
held  that  the  fact  that  persons  took  counsel  and  acted  in  good  faith  in  organiz- 
ing themselves  into  a  corporation  under  what  they  were  advised  was  a  valid  law, 
does  not  relieve  them  from  individual  liability  for  obligations  incurred  by  the 
concern  if  the  law  prove  invalid;  because  "  obligors  are  bound  not  by  the  style 
which  they  give  themselves,  but  by  the  consequences  which  they  incur  by  reason 
of  their  acts."  See  also,  Patterson  v.  Arnold,  45  Pa.  410;  Fuller  v.  Rowe,  57 
N.  Y.  23;  Wells  v.  Gates,  18  Barb.  554;  Doubleday  v.  Muskitt,  7  Bing.  110, 
115;  Nat.  Un.  Bank  v.  Landon,  45  N.  Y.  410;  Moore  v.  Mandelbourne,  8  Mich. 
433;  Empire  Mills  v.  Alston,  etc.,  Co.  (Tex.),  15  S.  W.  200.  Where  two  per- 
sons after  procuring  a  charter  took  steps  to  organize  a  corporation  without  sub- 
scribing the  minimum  capital  stock  or  paying  in  the  10  per  cent,  required  by 
statute,  proceeded  to  business,  contracted  debts  and  made  a  fraudulent  assign- 
ment of  the  corporate  assets,  it  was  held  that  the  creditors  had  a  right  to  file  a 
bill  to  set  aside  the  assignment  and  make  the  corporators  liable  for  the  fraud, 
and  that  the  bill  was  not  multifarious  and  there  was  no  misjoinder  of  parties 
defendant  or  of  causes  of  action.     Burns  v.  Beck,  83  Ga.  471;  10  S.  E.  Rep.  121. 

See  also  Vredenburg  v.  Behan,  33  La.  Ann.  687,  where  a  rifle  club  attempted 
incorporation  under  the  statute  allowing  incorporation  for  "literary,  scientific 
and  charitable  purposes."  The  same  result  occurs  where  the  statute  is  uncon- 
stitutional or  for  other  causes'  invalid.  State  of  Mich.  v.  Howard,  1  Mich.  512; 
Williams  v.  Bank  of  Mich.,  7  Wend.  540;  Chenango  Bridge  Co.  v.  Paige,  S3  N. 
Y.  178,  180.  In  McGrew  v.  Prod.  Exch.,  85  Tenn.  572;  4  S.  W.  38,  it  was  held 
the  corporation  was  not  a  necessary  party  defendant,  that  being  a  case  when  the 
objects  of  the  incorporators  were  illegal,  which,  however,  did  not  appear  upon  the 
face  of  the  articles.  See  also,  Lawler  v.  Murphy,  58  Conn.  294";  20  A.  457; 
Short  v.  Bandry,  56  Cal.  446;  Cornell  v.  Corbin,  64  Cal.  198,  200.  In  Raynor 
v.  Mintzner,  67  Cal.  161,  the  corporation  was  interested  and  its  existence  was  not 
attacked. 
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§  836.  Whether  intention  of  incorporators  can  be  in- 
quired into  collaterally. — It  has  been  held  that  if  the 
purposes  for  which  the  corporation  was  formed  be 
lawful  upon  the  face  of  the  articles,  the  intention  for 
which  it  was  formed  cannot  be  inquired  into  collat- 
erally.1 

But  it  would  be  a  strange  doctrine  that  parties  may 
avail  themselves  of  the  mere  forms  of  law  to  perpetrate 
frauds  and  other  wrongs  upon  innocent  parties  who, 
not  having  notice  of  the  wrongful  and  immoral  intent 
with  which  they  have  combined,  and  have  been  misled 
and  injured  by  appearances  held  out  as  part  and  parcel 
of  the  scheme,  if  the  injured  party  should  then  be  de- 
barred by  these  very  false  appearances  from  setting- 
them  aside  and  reaching  the  really  guilty  parties. 
Among  several  good  reasons  against  it,  it  would  be 
allowing  wrongdoers  to  take  advantage  of  their  own 
wrong. 

§  837.  Only  promoters  and  actual  organizers  liable- 
Persons  who  are  induced  by  persons  who  have  engaged 
in  business  under  an  illegal  or  fraudulent  corporate 
organization  to  subscribe  for  stock  or  enter  into  con- 
tracts of  membership  in  it,  or  sign  its  -articles  of  in- 
corporation, and  who  have  not  participated  in  the 
proceedings  or  fraudulent  acts,  are  not  partners  with 
those  who  have  held  forth  the  corporation  as  having 
been  legally  organized.2 

Not  only  are  they  not  liable,  but  they  may  recover 
back  any  money  paid  the  promoters  and  directors,  or 
which  the  latter  have  obtained  on  the  subscriptions  or 


1  Importing,  etc.,  Co.  v.  Locke,  50  Ala.  332.     The  doctrine  of  this  case  was 
repudiated  in  Lewarne  v.  Meyer,  38  F.  191. 

2  Ward  v.  Brigham,  117  Mass.  21.     See  also,  Duke  v.  Andrews,  2  Ex.  290; 
Hutton  v.  Thompson,  3  H.  L.  Cas.  161. 
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contracts  so  induced.  In  an  English  ease  the  court 
said  :  "  There  seems  to  be  no  doubt  that  the  plaintiff, 
having  paid  his  money  for  shares  in  the  concern  which 
never  came  into  existence,  or  a  scheme  which  was 
abandoned  before  it  was  carried  into  execution,  has 
paid  it  on  a  consideration  which  has  failed,  and  may- 
recover  it  back  as  money  had  and  received  to  his  use, 
unless  he  can  be  shown  to  have  consented  to  or  ac- 
quiesced in  the  application  of  the  money  which  the 

'  directors  have  made."  1    He  may  either  sue  at  law  for 

[damages  2  or  by  bill  in  equity  for  rescission  and  res- 

|  titution.3 

But  where  there  has  been  no  incorporation,  a 
subscriber  cannot  sue  at  law  other  subscribers  for 
damages  caused  by  a  non-fulfillment  of  a  contract  to 

purchase  his  property.4  The  directors  and  promoters 
cannot  in  an  action  by  a  subscriber  to  recover  back 
money  set  off  any  part  of  the  expenses  incurred  in  con- 
ducting  the   illegal    enterprise.5      Still    the   principle 


1  Ashpitel  v.  Lacombe,  5  Ex.  147.  See  also,  Nockels  v.  Crosby,  3  B.  &  C.  841; 
Borne  v.  Freith,  9  B.  &  C.  632;  1  Lindley  on  Partnership  (4th  Ed.),  119;  Moore 
v.  Garwood,  4  Ex.  681;  Walstab  v.  Spottiswoode,  15  M.  &  W.  501;  Ward  v. 
IiOndesborough,  12  C.  B.  252;  Coupland  v.  Challis,  5  C.  B.  115;  Mowatt  v. 
Londesborough,  3  E.  &  B.  307. 

2  Butt  v.  Monteaux,  IK  &  J.  98;  Cooper  v.  Welb,  1  De  G.  &  S.  454;  Ap- 
perly  v.  Page,  1  Phillips,  775;  Wilson  v.  Stanhope,  2  Coll.  627;  Clements  v. 
Bowes,  17  Sim.  167;  Sheppard  v.  Oxenford,  1  K.  &  J.  491. 

8  2  Lindley  on  Partnership,  (4th  Ed.),  954;  Harvey  v.  Collett,  15  Sim.  332; 
Colt  v.  Wallaston,  2  P.  Wms.  154. 

4  Crow  v.  Green,  111  Pa.  St.  637;  5  A.  23. 

5  Munson  v.  Syracuse,  etc.,  E.  R.  Co.,  103  N.  Y.  58,  75;  Ex  parte  Hirshel,  15 
Jur.  924.  It  was  held  that  under  3  Rev.  St.  N.  T.  (8th  Ed.),  p.  1958,  §  15,  pro- 
viding that,  if  any  certificates  made  by  the  officers  of  any  company  in  pursuance 
of  the  provisions  of  this  act  shall  be  false  in  any  material  representation,  all  the 
officers  who  shall  have  signed  the  same  shall  be  jointly  and  severally  liable  to 
creditors,  etc.,  that  the  officers  and  trustees  of  a  company  who  made  and  signed 
&  certificate  that  stock  of  the  value  of  $1,500,000  had  been  issued  as  full-paid 
stock  in  payment  of  certain  property,  and  that  said  stock  had  been  issued  to  the 
amount  of  the  value  of  the  property,  are  liable  for  debts  contracted  to  the 
full  amount  of  the  capital  stock  so  represented  as  paid  up,  where  the  true  value 
of  such  property  did  not,  as  they  knew,  exceed  #150,000,  though  there  was  no  in- 
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already  discussed  that  participation  in  organizing  an 
illegal  or  irregular  body  renders  the  participant  liable 
to  creditors  relying  on  the  same  to  the  extent  of  his 
apparent  or  assumed  interest  applies  in  these  as  in 
other  cases.1 

§  838.  Summary — From  the  foregoing,  the  following 
propositions  are  thought  to  be  established  upon  all  the 
authorities,  though  there  is  considerable  conflict  upon 
some  of  them.  There  are  three  distinct  grounds  upon 
which  personal  liability  is  incurred  by  persons  who 
have  done  acts  and  made  contracts  in  corporate  form 
and  name.  1.  Where  persons  have  been  induced 
through  the  fraud  of  actual  incorporators  to  give  credit, 
or  part  with  property  money  or  rights  in  a  corporation, 
set  on  foot  as  part  of  a  general  fraudulent  or  illegal 
scheme,  2.  Where  there  has  been  a  failure  to  comply 
with  the  positive  requirements  of  law  in  the  process 
of  becoming  incorporated.  3.  Where  there  is  either  no 
law  for  the  formation  of  the  class  of  corporations  to 
which  the  illegal  corporation  assumes  to  belong,  or  there 
being  legal  authority  for  it,  no  such  powers  as  it  assumes 
are  conferred  upon  the  class  of  corporations  to  which 
it  belongs. 


tention  of  defrauding  anybody  by  the  fictitious  valuation.    Chittenden  v.  Tann- 
hauser,  (Cir.  Ct.)  47  F.  410. 
1  Supra.  Chap.  III. 
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PROCEEDINGS      WITH    KESPECT    TO    ASSETS     IN    HANDS      OF 

RECEIVER. 

§  839.  General  functions  and  duties  of  receivers  in  corporation  cases. 

840.  What  facts  will  authorize  appointment. 

841.  In  the  nature  of  an  equitable  execution. 

842.  Exercise  of  jurisdiction  in  corporation  cases  conferred  by  statute. 

843.  Jurisdiction  under  statutes. 

844.  The  principle  practically  disregarded  in  railroad  cases. 

845.  Further  considered. 

846.  The  power  to  appoint  upon  forfeiture  not  absolute. 

847.  The  appointment  not  made  as  a  punishment. 

848.  Common  law  jurisdiction  where  corporate  managers  have  ceased  or 

refused  to  act. 

849.  Receiver  not  appointed  where  adequate  legal  remedy. 

850.  Appointment  under  New  York  statute. 

851.  An  auxiliary  not  a  principal  remedy. 

852.  Mere  breaches   of  trust  or  mismanagement  no  ground  for  the  ap- 

pointment. 

853.  Receiver  may  be  appointed  of  a  particular  fund  upon  which  creditor* 
'    have  a  charge. 

854.  Of  foreign  corporations  under  special  statute. 

855.  Magnitude  of  interests  involved  important. 

856.  Appointment  not  usually  made-^without  notice  to  the  opposite  party. 

857.  Appointment  cannot  be  collaterally  attacked. 

858.  When  want  of  notice  excused. 

859.  The  fiduciary  relation  of  receivers. 

860.  Parties  and  interests  represented  by  receivers  of  insolvent  corpora- 

tions. 

861.  He  acquires  rights  of  action. 

862.  Title  to  property  in  foreign  jurisdictions. 

863.  Cannot  affect  title  to  real  estate. 

864.  Not  bound  by  previous  illegal  acts. 

865.  Where  powers  are  defined  by  statute. 

866.  Presumed  authority. 

867.  Duties  of  receiver  with  respect  to  assessments  and  calls. 

868.  Possesses  only  power  of  corporation  with  respect  to  subscriptions. 

869.  Effect  of  appointment  upon  remedies  of  creditors. 

870.  Lien  of  judgment  affects  only  interests  of  corporation. 

871.  Where  supplies  and  material  are  furnished. 
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§  872.  Statutory  liens  not  defeated. 

873.  Possession  protected  from  attachment  and  execution. 

874.  Discretionary  power  with  respect  to  doubtful  and  disputed  claims. 

875.  Suits  by  receivers. 

876.  Effect  of  the  appointment  upon  the  rights  of  creditors,  etc. 

877.  Extent  of  right  to  sue. 

878.  Suits  against  receiver. 

879.  As  a  general  rule  not  personally  liable. 

880.  His  title  to  possession  of  property. 

881.  Custody  and  disbursement  of  funds. 

882.  A  wider  latitude  in  receivership  of  railroads. 

883.  Receiver's  debentures. 

884.  Compensation. 

885.  Counsel  fees. 

886.  Removal  and  discharge. 

§  839.— General  functions  and  duties  of  receivers  in  cor- 
poration cases — It  often  becomes  necessary,  for  the  pres- 
ervation of  the  property  of  the  corporation  and  for  the 
protection  of  the  interests  of  shareholders  and  creditors, 
that  a  court  in  the  exercise  of  an  extraordinary  reme- 
dial jurisdiction  should  take  the  fund,  into  its  possession 
and  under  its  control.  This  is  done  by  means  of  a 
receivership. 

A  receiver,  when  appointed,  occupies  a  dual  relation  ; 
first  as  an  officer  of  the  court,  and  second  as  a  trustee 
of  the  stockholders  and  creditors.1  Being  such  officer, 
while  he  holds  the  property  it  is  regarded  as  in  custQdio 
legis  for  the  benefit  of  whoever  may  eventually  establish 
title  thereto.  The  expression  that  he  is  "  the  hand  of 
the  court,"  frequently  applied  to  him,  very  aptly  des- 
ignates his  functions  as  well  as  the  relation  which  he 
sustains.2    As  a  consequence  of  his  purely  instrumental 


1  Receivers  should  be  impartial  between  the  parties  in  interest;  and  stock- 
holders and  directors  of  an  insolvent  railroad  company  should  not  be  appointed 
receivers  unless  the  case  is  exceptional  and  urgent,  and  then  only  on  the  con- 
sent of  parties  whose  interests  are  to  be  intrusted  to  their  charge.  Atkins  v. 
Wabash,  St.  L.  &  P.  Ry.  Co.,  29  F.  161. 

2  See  Van  Rensselaer  v.  Emery,  9  How.  Pr.  135;  Runyon  v.  Farmers'  & 
Mechanics'  Bank  of  New  Brunswick,  3  Green  Ch.  480;  Williamson  v.  Wilson,  1 
Bland,  418;  Elliot  v.  Warford,  4  Md.  80;  Farmers'  Loan  &  T.  Co.  v.  Burlington 
&  S.  W.  R.  Co.,  32  F.  805. 
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and  subordinate  relation,  he  has  and  can  exercise  no 
powers  other  than  those  derived  from  statutes  and  ex- 
pressed in  and  implied  by  the  order  of  appointment,  or 
derived  from  the  established  practice  of  courts  of  equity.1 
His  general  duties  are  to  administer  the  trust  honestly 
and  faithfully  in  the  interest  of  the  beneficiaries  ac- 
cording to  law,  and  to  obey  such  orders  respecting  the 
same  as  he  shall  from  time  to  time  receive  from  the 
court. 

§  840.  What  facts  will  authorize  appointment. — A  re- 
ceiver will  be  appointed  whenever  it  is  rnade  to  appear 
that  it  is  necessary,  either  to  preserve  the  estate  of  the 


Receivers  can  have  general  advice  and  instructions,  and,  in  particular  cases,, 
particular  advice  and  instructions,  od  application  to  the  court.  If  there  are 
parties  in  interest,  and  they  have  their  day  in  court,  the  advice  may  be  decisive; 
but  if  the  matter  is  ex  parte,  such  advice  is  binding  only  on  the  receivers,  for- 
the  judge  may  change  his  mind  on  hearing  full  argument.  Missouri  Pac.  Ry. 
Co.  v.  Texas  &  P.  Ry.  Co.,  31  F.  862. 

If  the  receiver  of  a  railroad,  with  the  consent  of  the  court  of  chancery,  lease 
and  operate  another  railroad  not  in  the  hands  of  the  court  of  chancery,  he 
stands,  as  to  such  business,  not  as  a  receiver  in  the  sense  that  he  is  in  that  busi- 
ness an  officer  of  the  court,  but  as  a  party  sui  juris,  acting  as  his  own  principal' 
and  upon  his  own  responsibility.  The  order  of  the  court  of  chancery  sanction- 
ing such  engagement  is  available  to  him  in  the  settlement  of  his  accounts  as 
receiver  of  the  roads  in  the  hands  of  that  court,  but  not  as  the  gauge  of  his 
responsibility  to  third  persons  dealing  with  him.  Lyman  v.  Central  Vermont 
R.  Co.,  59  Vt.  167;  10  A.  346. 

Where  it  appears  to  the  court  controlling  the  management  of  an  insolvent 
railroad  that  the  contracts  of  the  receiver  are  so  ill  advised  and  injudicious  as  to  ■ 
be  improvident,  such  as  contracts  for  materials  which  cannot  be  fulfilled  within 
the  probable  limit  of  the  receivership,  or  in  excess  of  the  reasonably  anticipated 
needs  of  the  road,  it  will  not  enforce  performance  of  the  contracts  on  the  part  of 
the  receiver  and  compel  the  acceptance  of  the  materials  contracted  for,  nor 
award  damages  for  non-fulfillment  or  for  loss  of  profits,  but  may  properly  reim- 
burse the  contractor  out  of  the  trust  fund  for  the  expense  incurred  in  good  faith 
in  making  preparations  for  carrying  out  the  contracts.  Vanderbilt  v.  Centr.  E. 
Co.,  43  1ST.  J.  Eq.  669;  12  A.  188. 

i  Devendorf  v.  Dickinson,  21  How.  Pr.  275,  278;  Booth  v.  Clark,  17  How. 
322;  and  see  s.  c.  68  X.  C.  400;  Skinner  v.  Maxwell,  66  X.  C.  45;  Corey  v.  Long, 
43  How.  Pr.  497;  s.  c.  12  Ab.  Pr.  N.  S.  427;  Battle  v.  Davis,  66  N.  C.  252;  Hunt 
v.  Wolfe,  2  Daly,  303;  Hooper  v.  Winston,  24  111.  353;  Ellicott  v.  Warford,  4  Md. 
80;  Kaiser  v.  Kellar,  21  Iowa,  95;  Coburn  v.  Ames,  57  Cal.  201. 
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corporation  after  it  has  been  abandoned  by  the  manage- 
ment and  there  is  no  competent  person  authorized  to 
take  possession  and  control  it,  or  that  the  agents  or 
other  persons  so  authorized  are  misusing  or  misapply- 
ing the  trust  fund  to  the  injury  of  creditors,  or  are  about 
to  place  it  beyond  the  court's  jurisdiction.1 

As  in  the  administration  of  other  extraordinary 
remedies,  the  exact  limits  within  which  courts  of  equity 
will  appoint  a  receiver  and  beyond  which  they  will  not 
resort  to  this  means  of  securing  rights  and  preventing 
a  failure  of  justice  have  ne"ver  been  definitely  expressed 
in  a  form  applicable  alike  to  all  cases. 

But  the  general  principles  governing  the  matter  apply 
to  corporations  to  the  same  extent  and  under  the  same 
circumstances  as  to  individuals. 

"It  is  a  peremptory  measure,  whose  effect,  temporarily, 
at  least,  is  to  deprive  of  his  property  a  defendant  in 
possession,  before  a  final  judgment  or  decree  is  reached 
by  the  court  determining  the  rights  of  the  parties.  It  is, 
therefore,  not  to  be  exercised  doubtingly,  but  the  court 
must  be  convinced  that  the  relief  is  needful,  and  that 
it  is  the  appropriate  means  of  securing  an  appropriate 
end.  And  since  it  is  a  serious  interference  with  the 
rights  of  the  citizen,  without  the  verdict  of  a  jury  and 
before  a  regular  hearing,  it  should  only  be  granted  for 
the  prevention  of  manifest  wrong  and  injury.  And 
because  it  divests  the  owner  of  property  of  its  posses- 
sion before  a  final  hearing,  it  is  regarded  as  a  severe 
remedy,  not  to  be  adopted  save  in  a  clear  case,  and 
never  unless  plaintiff  would  otherwise  be  in  danger  of 
suffering  irreparable  loss." 


1  High  on  Receivers,  sec.  3.  See  also  In  re  Merchants'  Ins.  Co.,  3  Biss.  162; 
Hunt  v.  Wolfe,  2  Daly,  303;  Mays  v.  Rose,  Freem.  (Miss.),  703;  Opinion  of 
Trick,  J. ,  in  Speights  v.  Peters,  9  Gill,  476 ;  Crawford  v.  Ross,  39  Ga.  44 ;  Latham 
v.  Chafee,  7  Fed.  Rep.  525;  Headley  v.  Improvement  Co.  (S.  J.),  10  A.  471; 
Beverly  v.  Brooke,  4  Grat.  187;  Whitehead  v.  Wooten,  43  Miss.  523;  Chicago  & 
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A  mere  allegation  of  the  company's  insolvency  is  not 
sufficient  to  authorize  the  appointment  of  a  receiver. 


Alleghany  Oil  &  Mining  Co.  v.  U.  S.  Petroleum  Co.,  57  Pa.  St.  83;  s.  c.  6 
Phil.  521. 

An  illustration  of  the  care  taken  to  prevent  resulting  hardship  in  the  exercise 
of  this  branch  of  jurisdiction  was  given  in  a  case  involving  large  interests,  the 
corporation  transacting  a  large  business. 

Upon  the  application  of  a  judgment  creditor  seeking  the  enforcement  of  his 
judgment  against  the  corporation  for  a  receiver,  the  court  gave  the  defendant  an 
opportunity  and  reasonable  time  to  give  security  in  lieu  of  the  appointment. 
Barclay  v.  Quicksilver  Mining  Co.,  9  Abb.  Pr.  N.  S.  283. 

The  appointment  held  proper  where  it  .appeared  that  the  entire  capital  stock 
of  a  railroad  company  and  more  had  been  expended  in  building  and  equipping 
the  railroad,  and  an  indebtedness  of  at  least  $1,100  had  been  incurred,  and  sub- 
sequently mortgage  bonds  to  the  amount  of  $29,000  had  been  issued,  but  the  in- 
debtedness had  not  been  liquidated,  or  the  interest  on  the  bonds  paid,  that  the 
company  was  insolvent.  Sewell  v.  Cape  May  &  S.  P.  R.  Co.  (N.  J.),  9  A.  785. 
See  also,  Barbour  v.  National  Exchange  Bank,  45  Ohio.  St.  133;  12  N.  E.  5; 
Pyles  v.  Riverside  Furniture  Co.,  30  W.  Va.  123;  2  S.  E.  909;  Consolidated 
Tank  Line  Co.  v.  Kansas  City  Varnish  Co.,  43  F.  204. 

But  the  mere  disagreements  of  the  parties  as  to  the  management  of  a  railroad 
which  is  mortgaged  furnish  no  foundation  for  the  appointment  of  a  receiver. 
That  can  only  be  done  as  an  incident  to  some  relief  falling  within  the  jurisdic- 
tion hi  relation  to  the  contracts  of  the  parties.  The  appointment  of  a  receiver 
simply  to  manage  the  property  is  not  within  the  power  of  the  court  of  equity. 
American  Loan  &  Trust  Co.  v.  Toledo  C.  &  S.  Ry.  Co.,  29  F.  416. 

In  the  case  of  Pyles  v.  Riv.  Fur  Co.,  supra,  a  receiver  was  appointed  because 
the  whole  scheme  of  a  bill  was  to  set  aside  trust  deeds  executed  by  a  corporation 
on  grounds  not  recognized  in  law,  and  to  distribute  the  proceeds  of  the  prop- 
erty among  the  creditors  pro  rata,  and  there  was  also  a  charge  in  the  bill  that 
the  trustees  had  unreasonably  delayed  executing  the  trusts,  and  the  property 
was  wasting,  and  that  the  property  would  not  pay  the  several  creditors  under 
the  trust.  Appointment  made  "when  the  wells  of  a  natural  gas  company 
becoming  practically  idle  and  its  stock  worthless,  most  of  its  members  united  in 
organizing  a  new  company,  and  were  about  to  turn  over  to  it  the  pipe  in  the 
mains,  which  was  the  only  valuable  property  left.  Appeal  of  Hite  Natural  Gas 
Co..  118  Pa.  St.  436;  12  A.  267;  Appeal  of  American  Tube  &  Iron  Co.,  Id. 

Where  a  judgment  creditor  of  a  railroad  set  forth  the  precarious  condition  of 
the  road,  and  the  necessity  for  a  receiver,  although  he  had  not  sued  out  execu- 
tion, deeming  it  useless,  and  no  objection  was  made  for  such  failure.  Sage  v. 
Memphis  &  L.  R.  Co.,  125  U.  S.  361;  8  S.  Ct.  887. 

Where  it  appeared  that  a  railroad  heavily  mortgaged  had  made  several  de- 
faults in  payment  of  interest  aggregating  over  $1,000,000;  that  the  business  was 
decreasing,  with  probability  of  further  decrease  from  competition  with  new 
lines;  that  the  bondholders  were  not  in  harmony;  that  a  foreclosure  was  about 
to  be  decreed;  and  that  no  other  way  existed  for  applying  the  rents  and  profits 
of  the  road  to  its  debts.    Mercantile  Trust  Co.  v.  M.  K.  &  T.  R.  Co.,  36  F.  221. 

Where  a  "trust"  has  been  declared  illegal,  each  certificate  holder  has  the 
right-to  demand  a  settlement  of  the  affairs  of  the  trust  and  the  appointment  of 
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The  facts  and  circumstances  should  be  stated  from 
which  its  insolvency  may  be  determined  by  the  court.1 
Where  the  effect  of  the  appointment  of  a  receiver 
would  be  to  destroy  the  business  of  the  corporation, 
the  court  will  not  make  the  appointment  except  upon 
the  clearest  evidence.2 

§  841.    In  the  nature  of  an  equitable  execution. — No 

literary  effort,  by  whatever  degree  of  legal  acumen 
aided,  could  give  a  better  view  of  the  effect  of  the 
appointment  of  a  receiver  than  the  following  : 

"  The  order  of  appointment  is  in  the  nature,  not  of 
an  attachment,  but  a  sequestration  :  it  gives  in  itself 
no  advantage  to  the  party  applying  for  it  over  other 
claimants,  and  operates  prospectively  upon  rents  and 
profits,  which  may  come  to  the  hands  of  the  receiver, 
as  a  lien  in  favor  of  those  interested,  according  to  their 


a  receiver,  though  the  trustees  are  endeavoring  to  effect  a  reorganization  on  a 
legal  basis.  Cameron  v.  Havemeyer,  12  N.  Y.  S.  126;  Havemeyer  v.  Brooklyn 
Sugar  Refinery,  Id. 
Appointment  held  proper  under  the  following  circumstances : 
The  plaintiff  invented  a  secret  code  of  letters,  figures,  and  characters  show- 
ing the  cost  and  selling  price  of  its  goods  in  copies  of  its  catalogue  furnished  its 
travelling  salesmen.  Copies  sent  to  customers  did  not  contain  the  code  figures. 
The  defendant  bqught  »  catalogue  from  a  customer,  and,  by  collusion  with  a 
travelling  salesman,  copied  into  it  the  code  characters  from  the  salesman's  cata- 
logue, and  obtained  from  him  a  key  to  the  code.  Simmons  Hardware  Co.  v. 
Waibel  (S.  D.),  47  N.  W.  814. 

1  Newfoundland,  etc.,  Co.  v.  Schack,  40  N.  J.  Eq.  222;  1  A.  23. 

2  Semple  v.  Flynn  (N.  J.),  10  A.  177.  Where  the  assets  of  a  company  con- 
sist of  outstanding  accounts  of  a  few  thousand  dollars  in  all,  and  com- 
plainant, who  had  the  right  to  control  them,  is  able  to  respond  to  defendant  for 
any  money  which  may  be  due  to  him,  a  receiver  will  not  be  appointed  on  appli- 
cation of  defendant.     Wagoner  v.  Warne  (N.  J.),  14  A.  215. 

For  the  purpose  of  appointing  a  provisional  receiver  it  is  not  necessary  that 
all  the  grounds  therefor  should  be  set  forth  in  detail  in  the  plaintiffs  petition. 
E'.wood  v.  First  Nat.  Bank,  21  P.  673;  41  Kan.  475. 

On  application  by  creditors  and  policy-holders  of  an  insurance  company  for 
an  injunction  and  the  appointment  of  a  receiver,  the  offering  by  defendant  after 
hearing  and  before  decision  of  a  voluntary  bond  is  no  reason  for  denying  the 
application.     Harrison  v.  Cotton  States  Life  Ins.  Co.,  Am.  Dig.,  1890,  p.  3288' 
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rights  and  priorities  in  or  to  the  principal  subject  out 
of  which  these  rents  and  profits  issue. 

In  the  exercise  of  this  summary  jurisdiction,  a  court 
of  equity  reverses,  in  a  great  measure,  its  ordinary 
course  of  administering  justice  ;  beginning  at  the  end 
and  levying  upon  the  property  a  kind  of  equitable 
execution,  by  which  it  makes  a  general  instead  of  a 
specific  appropriation  of  the  issues  and  profits,  and 
afterwards  determining  who  is  entitled  to  the  benefit 
of  its  quasi  process.  But  acting,  as  it  often  must  of 
necessity,  before  the  merits  of  the  cause  have  been 
fully  developed,  and  not  unfrequently  when  the  proper 
parties  in  interest  are  not  all  before  the  court,  it  pro- 
ceeds  with  much  caution  and  circumspection,  in  order 
to  avoid  disturbing  unnecessarily  or  injudiciously  legal 
rights  and  equitable  priorities."  1 

§  842.  Exercise  of  jurisdiction  in  corporation  cases  con- 
ferred by  statute — Courts  of  equity  have  no  general 
power  to  appoint  a  receiver  of  the  property  of  a  cor- 
poration where  such  appointment  would  be  equivalent 
to  a  dissolution  of  the  corporation  at  the  suit  of  a 
private  party.  Such  power  where  it  exists  is  derived 
from  statutes  conferring  it  upon  the  court. 

The  necessary  result  of  the  appointment  of  a  receiver 
of  a  corporation  to  wind  up  its  affairs  is  to  displace  the 
management  by  its  agents  and  substitute  that  of  the 
court,  and  to  do  all  and  everything  necessary  to  protect 
the  rights  of  the  creditors  and  shareholders  which  is 
the  sum  and  substance  of  the  whole  duty  of  the  cor- 
poration or  its  representatives  upon  a  dissolution.2 

But  the  general  power  to  appoint  a  receiver  of  prop- 
erty taken  under  execution  or  on  a  process  of  seques- 


1  Baldwin,  J.,  in  Beverly  v.  Brooke,  4  Gratt  (Va.),  187. 

2  Neal  v.  Hill,  16  Cal.  145;  French  Bank  Case,  53  Cal.  495. 
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tration  and  in  other  cases  where  they  are  ordinarily 
appointed  after  judgment  applies  as  well  in  the  case  of 
a  corporation  as  of  an  individual. 

The  limitation  of  the  jurisdiction  only  extends  to 
preventing  courts  from  exercising  it  to  take  entire  pos- 
session of  the  corporation,  and  thus  accomplish  indi- 
rectly what  cannot  be  done  directly  except  by  another 
method,  namely,  the  dissolution  of  the  corporation.1 

The  basic  principle  of  the  rule  which  denies  a  court 
of  equity  the  authority  to  appoint  a  receiver  of  a  cor- 
poration without  a  statute  conferring  it  under  circum-, 
stances  which  would  warrant  the  appointment  of  one 
in  the  case  of  an  individual  is  that  such  courts  in 
administering  relief  may  not  proceed  contrary  to  a 
positive  rule  of  law.  Now  the  responsibility  of  a  cor- 
poration for  abuse  of  its  franchise 'is  on  the  state,  and  a 
judgment  of  forfeiture,  which  is  one  form  of  dissolution, 
cannot  be  rendered  at  law  at  the  suit  of  an  individual ; 
nor  can  the  same  be  done  in  substance  in  equity  by 
putting  an  end  to  all  its  operations,  taking  all  its  prop- 
erty into  possession  and  its  motive  power  away,  and 
making  distribution,  leaving  nothing  but  an  empty 
name. 

§  843.  Jurisdiction  under  statutes.— The  lack  of  harmony 
in  the  decisions  of  courts  attempting  to  fix  and  define 
the  jurisdictional  limits  in  the  matter  of  appointing  re- 


1  Bangs  v.  Mcintosh,  23  Barb.  591;  Howe  v.  Deuel,  43  Barb.  504;  Waterbury 
v.  Merchants'  Union  Express  Co.,  50  Barb.  637;  Neall  v.  Hill,  16  Cal.  145.  See 
also  Baker  v.  Administrator  of  Backus,  32  111.  79.  •  But  see  Blatchford  v.  Boss, 
54  Barb.  42;  s.  c.  5  Ab.  Pr.  KT.  S.  434;  37  How.  Pr.  110;  Adler  v.  Milwaukee 
Patent  Brick  Co.,  13  Wis.  57.  The  appointment  of  a  receiver  for  a  corporation 
does  not  work  a  dissolution,  and  a  pending  suit  may  proceed  to  judgment,  in  the 
name  of  the  corporation,  for  the  benefit  of  one  to  whom  the  receiver  has  duly 
assigned  the  demand  in  suit.  Hasselman  v.  Japanese  Development  Co.  (Ind.), 
27  N.  B.  318. 
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ceivers  has  to  a  great  extent  disappeared  in  the  states 
which  have  legislated  on  the  subject.1 

Undoubtedly  a  receiver  of  specific  property  may  be 
appointed  under  the  statutes  of  most  of  the  states 
where  it  is  the  property  of  a  corporation,  with  like 
effect  and  on  the  same  grounds  as  where  it  belongs  to  a 
natural  person.  For  instance,  in  the  case  of  "an  action 
by  a  mortgagee  for  the  foreclosure  of  his  mortgage  and 
sale  of  the  mortgaged  property  where  it  appears  that 
the  mortgaged  property  is  in  danger  of  being  lost,"  etc.,2 
no  better  reason  can  exist  for  appointing  a  receiver  in 
a  proper  case  where  natural  persons  are  interested  than 
if  one  or  both  the  parties  whose  property  is  involved 
are  corporations.3 

1  Under  Laws  X.  T.  1880,  c.  245,  providing  for  the  appointment  by  any  com- 
petent court  of  a  receiver  to  sequestrate  the  property  of  a  corporation,  which 
repeals  Laws  1870,  c.  151,  giving  to  the  supreme  court  alone  the  power  to  appoint 
a  receiver  in  such  proceedings,  the  superior  court  of  New  York  City  may 
appoint  a  receiver  of  a  corporation  in  sequestration  proceedings.  Jelly  v.  The 
Paraiso  Reduction  Co.,  1  N.  Y.  S.  111. 

The  act  (Supp.  Revision  N.  J.,  p.  834,  pi.  42),  authorizing  the  chancellor  to 
appoint  a  receiver  if  a  railroad  neglects  to  run  daily  trains,  confers  such  power 
upon  the  court  of  chancery,  and  not  upon  the  chancellor  in  his  personal  capa- 
city. The  Delaware  Bay  &  C.  M.  R.  Co.  v.  Merkley,  45  N.  J.  Eq.  149;  16  A. 
436. 

Acts  Ga.  1880-81,  p.  125  (Code,  sec.  3149a-3149gr.),  provide  that  where  » 
private  corporation  fails  to*pay  a  debt  at  maturity  on  demand,  and  where  the 
corporation  is  insolvent,  a  court  of  equity  may,  under  a  creditor's  bill,  to  which 
one  or  more  of  the  creditors  having  unpaid  matured  debts  shall  be  a  necessary 
party,  proceed  to  collect  the  assets,  and  the  chancellor  may  grant  injunctions 
and  appoint  receivers  for  the  collection  and  preservation  of  the  assets,  and  may 
at  any  time  take  steps  to  bring  the  matter  to  a  final  hearing.  Wilcoxon 
Manuf  g  Co.  v.  Atkson,  78  Ga.  338. 

Acts  Tex.  1887,  p.  120,  sec.  3,  providing  for  the  appointing  of  a  receiver  where 
a  corporation  has  been  dissolved  or  has  forfeited  its  corporate  rights,  is  uncon- 
stitutional, ana  the  stockholders  and  lienholders  need  not  be  before  the  court. 
East  Line  &  R.  R.  R.  Co.  v.  State  (Tex.),  12  S.  W.  690;  75  Tex.  434. 

Where  a  state  court  has  jurisdiction  of  the  parties  and  the  subject  matter,  its 
judgment  against  the  receiver  of  a  United  States  court  is  final  and  conclusive. 
Central  Trust  Co.  v.  St.  Louis  A.  T.  Ry.  Co.,  41  F.  551.  In  Nebraska  the  su- 
preme court  has  jurisdiction  to  appoint  receivers  of  insolvent  banks.  Sec.  14 
L.  1889,  p.  397.    State  v.  Com.  B'k  (Neb.),  44  N.  W.  998. 

1  Code  Civ.  Proc.  Cal.,  sec.  564. 

2  In   Adler  v.  Milwaukee  Pat.  Brick  Manuf.  Co.,  13  Wis.  57,  a  case  where 
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§  844.  The  principle  practically  disregarded  in  railroad 
cases. — But  the  principle  of  statutes  taking  away  this 
power  from  courts  of  equitable  jurisdiction  is  in  many 
instances  practically  disregarded.  For  instance,  re- 
ceivers are  frequently  appointed  over  the  property  of 
railroad  corporations  upon  the  application  of  mortgage 
bondholders,  for  the  purpose  of  preserving  their  interests 
and  applying  the  income  to  the  satisfaction  of  the 
secured  indebtedness. 


a  judgment  creditor  after  his  execution  had  been  returned  unsatisfied  filed  a  bill 
on  behalf  of  himself  and  other  creditors  against  the  corporation  and  the  delin- 
quent stockholders  for  an  account  of  the  assets  and  the  appointment  of  a  re- 
ceiver, Dixosr,  J.,  in  delivering  the  opinion  of  the  supreme  court,  said:  "The 
practice  in  such  cases,  in  those  states  where  the  mode  of  closing  up  the  affairs 
of  non-paying  and  insolvent  corporations,  and  of  distributing  the  proceeds  of 
their  property  and  effects  among  their  creditors,  is  governed  by  the  common  law, 
as  indicated  by  the  authorities  to  which  reference  has  been  made,  is  precisely 
that  which  was  adopted  by  the  appellant  in  this  case.  The  creditor  is  first  to 
establish  his  claim  by  a  judgment  at  law,  and  then  after  execution  issued  and 
returned  in  whole  or  in  part  unsatisfied,  he  may  file  his  bill  in  his  own  behalf, 
and  in  behalf  of  such  other  creditors  of  the  corporation  as  may  elect  to  become 
parties  thereto,  against  the  corporation  and  its  delinquent  or  withdrawing  stock- 
holders, alleging  the  recovery  and  non-payment  of  his  judgment,  and  praying 
the  decree  or  order  of  the  court  that  an  account  of  the  assets  and  debts  be  taken 
and  a  receiver  appointed  and  that  the  stockholders  and  officers  pay  in  and  account 
to  the  receiver  for  so  much  of  the  capital  stock  as  will  be  sufficient  to  pay  the 
debt  of  the  plaintiff,  and  those  of  such  other  creditors  as  may  choose  to  join  him 
and  come  in  under  the  decree;  and  that  the  receiver  be  directed  to  apply  the 
same  in  discharge  thereof."  See  also,  Spearv.  Grant,  16  Mass.  9;  Vose  v  Grant, 

15  Id.  505;  Wood  v.  Dummer,  3  Mason,  308;  Ward  v.  Griswoldville  Manuf.  Co., 

16  Conn.  593.  In  the  last  case  cited  the  bill  was  filed  by  the  creditors  of  a  cor- 
poration asking  the  court  t<5  compel  the  subscribers  to  pay  into  the  hands  of  a 
receiver  sixty  per  cent,  upon  certain  shares  of  stock  then  remaining  unpaid. 
Waitb,  J.,  in  delivering  the  opinion  of  the  court  granting  the  relief  asked  for, 
said:  "  It  is  in  the  power  of  a  court  of  chancery  to  do  more  ample  and  complete 
justice  to  the  parties  interested  than  can  possibly  be  done  in  a  court  of  law. 

The  bill  shows  that  the  plaintiffs  have  proceeded  as  far  as  they  can  at  law 
They  have  obtained  judgments  against  the  corporation — made  demand  upon  the 
company  for  payment  of  these  executions— and  these  executions  have  been  re- 
returned  wholly  unsatisfied.  They  are  now  remediless,  unless  the  corporate 
funds  can  be  reached,  by  the  aid  of  a  court  of  chancery,  on  a  writ  of  mandamus. 

The  former,  in  our  opinion,  is  decidedly  the  more  appropriate  remedy.  Upon 
the  whole,  we  think  that  the  plaintiffs,  upon  the  allegations  contained  in  their 
bill,  are  entitled  to  relief  ;  and  that,  consequently,  the  demurrer  must  be  over- 
ruled. 
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■ 

And  receivers  so  appointed  usually  succeed  to  the 
control  and  operation  of  the  railroads,  superseding  and 
entirely  displacing  the  management  appointed  by  the 
stockholders.  In  such  cases,  while  the  corporation, 
strictly  speaking,  is  not  dissolved,  yet  its  existence  and 
ownership  are  only  nominal  during  such  receivership. 
And  receivers  may  be  appointed  upon  the  application 
of  simple  subsequent  creditors  for  the  purpose  of  a 
sequestration  of  the  earnings  of  a  corporation  owing  and 
performing  public  duties,  after  exhausting  all  the  prop- 
erty other  than  that  which  cannot  be  seized  and  sold 
under  attachment  or  execution,  because  necessary  to 
enable  the  company  to  perform  its  public  duties.1 

§  845.  Further  considered.— Courts  of  equity  pos- 
sess no  power  to  pass  upon  the  question  whether  or  not 
a  corporation  has  forfeited  its  charter  or  decree  a 
forfeiture.  But  after  a  court,  in  the  exercise  of  its 
common  law  jurisdiction,  has  rendered  judgment*  of 
forfeiture  upon  quo  warranto  proceedings  instituted  and 
prosecuted  by  the  state,  it  may  then,  sitting  as  a  court 
of  equity,  make  an  order  appointing  a  receiver  to  pre- 
serve the  trust  fund  and  equitably  distribute  it. 

But  the  court  cannot,  upon  quo  warranto  proceedings, 
appoint  a  receiver  before  judgment  of  forfeiture ,  although 
an  injunction  may  properly  issue  to  prevent  the  cor- 
poration' from  doing  any  illegal  act  or  from  disposing 
of  its  funds.2 

§  846.  The  power  to  appoint  upon  forfeiture  not  abso- 
lute.—But  the  power  of  the  court  to  appoint  a  receiver 
upon  judgment  of  forfeiture  of  corporate  existence  is 
by  no  means  an  unqualified  right. 


1  See  Covington  Drawbridge  Co.  v.  Shepherd,  21  How.  112. 
«  People  v.  Washington  Ice  Co.,  18  Ab.  Pr.  382. 


§  846  ASSETS   IN   HANDS    OP   EECEIVEB.  951 

It  is  generally  provided  by  statute  that  in  ease  of  dis- 
solution the  directors  shall  remain  the  trustees  for  the 
stockholders  and  creditors  for  the  purpose  of  winding 
up  and  settling  the  affairs  of  the  corporation.  Such  pro- 
vision is  construed  by  the  courts  as  applying  in  case  of 
dissolution  at  suit  of  the  state  in  the  absence  of  a  clear 
expression  of  a  contrary  intention.  There  is  usually 
another  statute  defining  the  jurisdiction  and  prescribing 
the  duties  of  courts  of  equity  in  the  matter  of  appoint- 
ing receivers,  one  occasion  for  its  exercise  being  the 
dissolution  of  the  corporation.  The  two  provisions 
considered  together  require  the  first  mentioned  to  read 
subject  to  some  such  proviso  as  this,  "  provided,  upon 
judgment  of  forfeiture,  application  be  made  by  the 
proper  parties,  showing  sufficient  cause  for  the  appoint- 
ment of  a  receiver,  independent  of  the  fact  of  forfeiture." 
As  will  be  seen,  franchises  which  have  been  usurped 
or  abused  by  a  corporation  may  be  forfeited,  leaving  the 
franchise  of  being  a  corporation  intact,  or  the  franchise 
•of  being  a  corporation  may  be  forfeited  without  affect- 
ing the  franchises  owned  by  transferees  of  the  same 
from  the  corporation  other  than  that  of  being  a  corpo- 
ration.1 But  in  neither  case  does  the  bare  fact  of  for- 
feiture and  judgment  thereon  authorize  the  seques- 
tration of  property  rights  acquired  in  the  exercise  of 
any  franchise.  Property  which  has  been  acquired  and 
become  vested  before  forfeiture  whether  in  the  legiti- 
mate use  or  in  the  abuse  of  franchises  cannot  be  taken 
by  the  state  except  for  a  public  use  and  upon  fair  com- 
pensation. Even  the  franchises  owned  and  possessed 
by  the  corporation,  where  they  have  been  conveyed 
a,way  under  statutory  authority,  are  vested  property  in 
the  hands  of  the  transferee  for  value  and  enjoy  im- 


i  Infra,  §§§  986,  989,  1052. 
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munity  from  the  power  of  the  court  at  the  suit  of  the 
state  upon  dissolution  to  withdraw  them  into  the  hands 
of  a  receiver.1 

§  817.    The  appointment  not  made  as  a  punishment.— 

The  appointment  of  a  receiver  is  no  part  of  the  penalty 
which  the  court  may  inflict  upon  the  stockholders  of 
the  delinquent  corporation  upon  forfeiture  of  corporate 
existence.  A  receiver  can  be  appointed  in  such  case 
only  upon  proper  application  of  creditors  or  share- 
holders in  an  independent  proceeding  as  in  other  cases. 
Otherwise  the  directors  may  proceed  under  the  statute 
to  conduct  the  business  to  settlement  and  distribution.2' 


1  People-  v.  O'Brien,  111  N.  T.  1.  See  also,  People  v.  Sturtevant,  9  N.  Y. 
263;  Sixth  Av.  R.  R.  Co.  v.  Kerr,  72  Id.  330;  Baltimore  &  R.  Co.  v.  Carmon, 
(Md.),  20  A.  123;  People  v.  Brooklyn,  etc.,  R.  R.  Co.,  89  N.  T.  84:  N.  O.  S.  F.  * 
L.  R.  R.  Co.  v.  Delamore,  114  U.  S.  501;  Memphis,  etc.,  R.  R.  Co.  v.  Commrs., 
112  U.  S.  609,  619;  Mumma  v.  Potomac,  Co.,  8  Pet.  281,  285.  Compare  People 
v.  Washington,  Ice  Co.,  18  Abb.  Rep.  383;  United  States  v.  Church  of  Latter 
Day  Saints,  136  U.  S.  641. 

2  Havemeyer  v.  Superior  Court,  84  Cal.  327.  In  this  caseBEATTY,  C.  J.,  said: 
' '  Some  means  must  be  devised  for  winding  up  the  corporation  and  distributing  its 
assets  according  to  the  equitable  rights  of  those  interested.  In  the  absence  of  any 
statute  regulating  the  matter,  a  court  of  equity  would  have  the  undoubted  right 
in  a  proper  proceeding  instituted  by  a  creditor  or  a  stockholder  to  appoint  a 
receiver  to  administer  the  property.  But  in  many  of  the  states  statutes  have 
been  passed  expressly  providing  for  the  appointment  of  receivers  or  trustees  ex- 
ercising the  same  functions  though  sometimes  called  by  other  names.  In  all 
cases  it  is  made  their  duty  to  collect  the  assets,  pay  the  debts,  and  distribute  the 
surplus  pro  rata  to  the  stockholders.  As  this  is  precisely  what  a  court  of 
equity  would  have  done  in  the  absence  of  a  statute,  it  is  to  be  inferred  that  the 
motive  for  such  legislation  has  been  to  accomplish  some  other  object — some  ob- 
ject, that  is  to  say,  for  which  express  legislation  was  necessary.  This  inference 
is  fully  justified  and  amply  borne  out  by  reference  to  the  different  statutes. 
They  seem  to  have  been  enacted  with  the  object,  in  some  instances,  of  abrogating 
the  old  law  of  forfeiture  and  reversion;  in  others  of  committing  the  administra- 
tion to  other  courts  than  courts  of  equity;  in  others  to  provide  general  and 
uniform  rules  of  procedure  as  to  giving  notice  to  creditors,  etc.,  to  take  the 
place  of  rules  of  court  and  specific  orders  to  be  made  by  the  chancellor  in  each 
particular  case;  in  others  to  keep  the  matter  out  of  the  courts  altogether,  as  by 
allowing  the  dissolved  corporation  to  continue  its  existence  for  a  term  for  pur 
poses  of  liquidation,  but  for  no  other  purpose.  The  whole  mass  of  this  legisla- 
tion seems  to  be  pervaded  by  the  one  idea  of  simplifying,  expediting  and  cheap- 
ening the  means  of  accomplishing  the  one  object  of  transferring  to  the  stock- 
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§  848.  Common  law  jurisdiction  where  corporate  managers 
have  ceased  or  refused  to  act.— At  common  law,  courts  of 
equity  upon  proper  application  exercised  jurisdiction 
to  appoint  a  receiver  to  preserve  a  trust  fund  and 
execute  a  trust  where  there  either  was  no  trustee  com- 
petent or  authorized  to  act,  or  where  the  one  designated 
or  appointed  refused  to  act  under  the  appointment.  In 
other  words,  "  equity  will  not  allow  a  trust  to  fail  for 
want  of  a  trustee."  Applying  this  rule  to  a  corpo- 
ration whose  managing  agents  have  all  resigned  or 
abandoned  the  property,  or  disagreed  to  such  an  extent 
that  the  corporation  is  practically  left  without  a  head, 
the  corporation  itself  not  being  dissolved — these  facts 
only  being  shown — should  a  receiver  be  appointed 
where  no  other  adequate  remedy  is  given  by  statute  ? 

True  the  corporation  itself  is  the  real  trustee  and  not 
the  agents,  but  as  they  are  its  soul  and  spirit,  and  are  t 
vested  with  all  its  powers,  it  may  very  properly  be  con- 
sidered a  case  in  which  the  strictly  legal  trustee,  the 
corporation,  is  both  unable  and  incompetent  to  execute 
the  trust.  The  appointment  of  a  receiver  under  such 
circumstances  does  not  have  the  effect  of  dissolving- 
the  corporation  ;  and  the  members  may,  unless  there  are 
other  reasons  rendering  a  contrary  course  proper,  at 
any  time  adjust  the  internal  difficulties  of  the  corpo- 
ration by  appointing  new  managers  or  otherwise,  and 
have  their  property  restored  to  them.  If  they  do  not 
choose  to  do  so  there  is  no  good  reason  or  principle  of 
law  or  equity  against  the  court  through  the  instru- 
mentality of  a  receiver  proceeding  to  adjust  all  the 
rights,  interests  and  equities  between  shareholders  and 
creditors,  leaving  the  former  at  liberty  to  reorganize 


holders  of  a  defunct  corporation  their  full  share  of  its  surplus  assets.  There  is 
from  beginning  to  end,  no  suggestian  of  added  penalties*  or  punishment  after 
death." 
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the  body  and  set  the  corporate  enterprise  on  foot  after- 
wards if  they  see  fit.  The  right  to  administer  relief  in 
this  form  has  been  exercised  in  numerous  instances.1 

§  849.  Receiver  not  appointed  where  adequate  legal  remedy. 

— Of  course  an  indispensable  condition  of  administer- 
ing this,  as  of  all  extraordinary  relief,  is  that  there  is  no 
adequate  remedy  at  law. 

Therefore,  where  the  method  provided  by  statute  for 
reorganizing  a  corporation  after  an  abandonment  of  its 
business  will  fully  satisfy  the  necessities  of  the  parti- 
cular case,  the  appointment  of  a  receiver  will  be  refused 
where  that  is  the  sole  ground  of  the  application.2 

§  850.  Appointment  under  New  York  statute. — The  juris- 
diction over  corporations  conferred  by  the  New  York 
statute  has  been  extended,  by  construction,  to  the 
appointment  of  a  receiver,  in  cases  where  the  corpo- 
ration has  from  any  cause  become  disorganized  by 
reason  of  the  lack  or  loss  of  any  managing  or  control- 
ling body,  or  where  the  latter  have  ceased  to  exercise 
authority  in  the  interest  of  the  shareholders.3 


1  In  Featherstone  v.  Cooke,  L.  R.  16  Eq.  298,  it  appeared  that  disputes  had 
arisen  between  its  managing  agents  which  caused  a  stoppage  of  the  business,  and 
great  loss  to  the  stockholders  was  imminent.  The  Vice  Chancellor  appointed  a 
receiver  but  as  soon  as  a  meeting  of  the  shareholders  had,  been  held  and  new 
officers  appointed  the  receiver  was  discharged  and  the  property  restored  to  the 
corporation.  See  also  Stevens  v.  Davidson,  18  Grat.  819;  Evans  v.  Coventry,  5 
D.  G.  M.  &  G.  911;  Waterbury  v.  Merchants'  Union  Expr.  Co.,  50  Barb.  158; 
Belmont  v.  Erie  Ry.  Co.,  52  Barb.  637;  Lawrence  v.  Greenwich  Fire  Ins.  Co.,  1 
Paige,  587. 

.  2  American  Loan  &  Tr.  Co.  v.  T.  C  &  S.  R.  Co.,  29  F.  416.  But  where  the 
defendant  corporation,  in  a  bill  filed  by  creditors  alleging  its  insolvency  and  pray- 
ing the  appointment  of  a  receiver,  suffers  the  bill  to  be  taken  pro  confessio,  it  is 
too  late,  nine  months  after  the  receiver  has  taken  possession  of  the  property  and 
undertaken  to  carry  on  the  business  for  the  benefit  of  the  creditors  to  object 
that  plaintiff  had  an  adequate  remedy  at  law.  Brown,  Bonnell  &  Co.  v.  Lake 
Superior  Iron  Co.,  134  U.  S.  530;  10  S.  Ct.  604. 

3  In  a  case  where  the  president  owning  six-sevenths  of  the  capital  stock  had 
assigned  the  personal  and  a  portion  of  the  real  estate  of  the  corporation  to  dif- 
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§  851.  An  auxiliary  not  a  principal  remedy.— Except  in 
rare  cases  a  suit  will  not  be  entertained  which  seeks  as 
its  primary  and  principal  object  the  appointment  of  a 


receiver.1 


And  it  is  held  in  California  that  there  is  no  such 
thing  known  to  the  practice  as  an  independent  pro- 
ceeding to  have  a  receiver  appointed,  and  that  the  relief 
can  only  be  granted  as  auxiliary  to  the  main  relief 
which  the  plaintiff  seeks. 

The  same  conclusion  has  been  reached  by  the  Su- 
preme Court  of  Colorado.2 

§  852.  Mere  breaches  of  trust  or  mismanagement  no 
ground  for  the  appointment.— The  infidelity  or  miscon- 


ferent  persons  in  trust  to  pay  his  individual  debts,  the  creditors  of  the  corpo- 
ration filed  a  bill  alleging  these  facts  and  asking  for  the  appointment  of  a  re- 
ceiver, the  court  held  that  such  creditors  having  claims  on  the  trust  fund  in  the 
hands  of  the  corporation  and  its  principal  officers  for  the  payment  of  their  debts 
had  a  right  before  proceeding  to  judgment  and  execution  to  file  a  bill  against  the 
corporation  and  the  assignees  of  the  president  to  prevent  a  misapplication  of 
the  same,  and  secure  its  appropriation  to  its  legitimate  uses ;  and  that  the  court 
to  accomplish  this  object  might  either  appoint  a  receiver  or  require  security  for 
the  due  preservation  and  appropriation  of  the  property.  The  statute  of  that 
state,  in  relation  to  proceedings  against  corporations  within  whose  equity  the  bill 
was  held  to  come,  provides  that  a  corporation  which  shall  for  one  year  suspend 
its  ordinary  and  lawful  business  shall  be  deemed  to  have  surrendered  its  fran- 
chises and  shall  be  adjudged  to  be  dissolved.  Conro  v.  Gray,  4  How.  Pr.  Eep. 
166.  Where  it  appeared  that  the  corporation  was  without  any  office  or  place  of 
business,  and  that  it  had  no  officers  to  attend  to  its  affairs,  a  receiver  was  ap- 
pointed upon  a  bill  by  a  stockholder  to  preserve  the  effects  of  the  company  for 
the  benefit  of  the  stockholders  generally.  Lawrence  v.  Greenwich  Fire  Ins.  Co., 
1  Paige,  587.  But  the  courts  of  that  state  proceed  with  great  caution  in  this 
class  of  cases,  and  the  appointment  of  a  receiver  was  denied  where  the  bill  only 
showed  that  there  had  been  an  illegal  issue  of  shares  and  failed  to  show  that  the 
defendants  were  irresponsible.  People  v.  Susquehanna  R.  R.  Co.,  7  Ab.  Pr.  N. 
S.  290. 

1  French  Bank  Case,  53  Cal.  495.  Wallace,  C.  J.,  in  delivering  the  opinion 
said:  "  There  is,  of  course,  no  such  thing  as  an  action  brought  distinctively  for 
the  mere  appointment  of  a  receiver.  Such  an  appointment  when  made  is  aux- 
iliary to  or  in  aid  of  the  action  brought.  Its  purpose  is  to  preserve  the  property 
pending  the  litigation  so  that  the  relief  awarded  by  the  judgment,  if  any  may  be. 

2  Jones  v.  Bank  of  Leadville  (Colo.),  1  P.  272.  See  also  Union  Mut.  L.  Ins. 
Co.  v.  Un.  Mills  Plaster  Co.,  37  F.  286. 
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duct  of  some  or  even  all  of  the  trustees  or  managers  of 
a  corporation  affords  no  ground  for  taking  away  the 
rights  of  the  shareholders  who  constitute  it,  either  by- 
dissolving  it  or  by  taking  away  its  management  and 
placing  it  in  the  hands  of  an  officer  of  the  court.  In 
such  cases  the  court  will  go  no  further  than  to  enjoin 
or  forbid  the  misconduct  and  compel  an  accounting.1 

The  reason  usually  assigned  for  refusing  this  form 
of  relief  in  such  cases  is  that  to  appoint  a  receiver 
would  practically  amount  to  a  dissolution  ;  but  an 
equally  good  reason  would  seem  to  be  that  another 
remedy  is  more  appropriate  and  works  less  hardship 
to  the  defendants. 

On  the  same  principle  a  creditor  at  large  before 
judgment  is  not  entitled  to  a  receiver  on  a  bill  asking 
for  a  sequestration  of  the  effects  of  the  corporation  on 
the  ground  of  its  insolvency,  misconduct  of  its  officers, 
and  that  they  are  suffering  other  creditors  to  obtain  a 
preference. 

In  such  case  the  creditor  is  not  entitled  to  the  ex- 
traordinary aid  of  equity  in  the  enforcement  of  his 
demand,  because  he  can,  in  theory  at  least,  obtain 
full  and  adequate  relief  at  law.2 

And  the  condition  of  the  creditor  in  that  respect  is 
not  improved  when  in  the  same  suit  he  seeks  judgment 
on  his  demand.3 

&  853.  Receiver  may  be  appointed  of  a  particular  fund 
upon  which  creditors  have  a  charge.— If  a  corporation 
holds  a  fund  in  the  nature  of  a  trust  fund  to  which  cred- 


»  French  Bank  Case,  53  Cal.  495;  Neal  v.  Hill,  16  Cal.  145;  Howe  v.  Deuel,  43 
Barb.  504;  Belmont  v.  Erie  Ry.  Co.,  52  Barb.  637;  Waterbury  v.  Merchants' 
Union  Expr.Co.,  50  Barb.  137. 

2  Galway  v.  United  States  Steam  Sugar  Refining  Co.,  Abb.  Pr.  211;  Panuley 
v.  Tenth  Ward  Bank,  3  Edw.  Ch.  395. 

8  -French  Bank  Case,  supra. 
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itors  are  entitled  to  look  for  the  satisfaction  of  demands, 
the  court  is  warranted  in  case  of  waste  or  mismanage- 
ment and  threatened  loss  of  such  fund  in  appointing  a 
receiver  pendente  lite  for  its  preservation.1 

So  in  the  case  of  corporations  organized  in  a  foreign 
jurisdiction  but  doing  business  in  a  particular  state 
where  a  portion  of  its  assets  are  situated  after  it  has 
become  insolvent,  and  proceedings  for  its  voluntary 
dissolution  have  been  commenced  in  the  state  of  its 
creation  and  principal  place  of  business,  it  has  been 
held  that  in  the  absence  of  any  other  adequate  remedy 
a  court  of  equity  would  treat  the  fund  held  by  the 
managers  of  such  foreign  corporation  as  a  trust,  and 
give  the  application  to  have  it  preserved  and  applied  to 
the  purposes  to  which  it  was  entrusted  to  them  the 
character  of  a  proceeding  in  rem  to  the  extent  of  taking 
it  into  the  hands  of  a  receiver. 

Under  these  circumstances  the  court  of  the  state  in 
which  the  corporation  is  foreign  having  jurisdiction 
over  the  officers  who  are  resident  there,  as  well  as  the 
property  there  located,  may  properly  interfere  to  pre- 
serve the  fund  when  it  is  endangered  by  the  insolvency 
or  improper  conduct  of  such  officers.2 


1  Where  it  appeared  upon  a  bill  filed  by  persons  insured  in  an  insurance  and 
loan  association  against  the  directors  and  managers  that  there  had  been  gross 
mismanagement  upon  their  part  and  that  a  large  portion  of  a  trust  fund  out  of 
which  the  assured  were  to  be  paid  had  been  lost  through  the  negligence  of  the 
defendants,  and  that  there  was  great  danger  of  the  remainder  being  wasted,  it  was 
regarded  as  a  plain  case  for  the  appointment  of  a  receiver.  Evans  v.  Coventry, 
5  De  Gr.  M.  &  G.  911.  In  this  case  Lord  Justice  Turner  said :  "What  the 
court  has  to  look  at  is  the  position  of  the  parties  on  the  reeord.  According  to 
the  allegation  on  the  bill,  verified  by  affidavit  or  admitted  by  the  answer,  the 
plaintiffs  are  in  the  position  of  parties  who  have  a  charge  on  the  funds  of  what 
I  may  for  the  present  purpose  call  the  original  association.  It  appears  that  funds 
of  that  association  have  been  lost  by  the  act  of  the  treasurer  whose  conduct  it 
was  the  duty  of  the  other  defendants  to  superintend." 

Prima  facie,  therefore,  there  appears  a  clear  case  for  the  interference  of  the 
court. 

2  Redmond  v.  Hoge,  3  Hun,  171. 
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§  854.  Of  foreign  corporations  under  special  statute. — 

At  present  courts  of  equitable  jurisdiction  are  em- 
powered under  the  New  York  Code  of  Procedure  to* 
appoint  receivers  over  the  effects  of  foreign  corporations 
upon  the  application  of  judgment  creditors  generally, 
and  are  fully  authorized  to  take  charge  of  the  property 
of  such  corporations  in  order  to  preserve  it  for  the- 
benefit  of  creditors  and  shareholders.1 

But  the  jurisdiction  in  that  class  of  cases  is  limited 
to  the  narrowest  bounds  consistent  with  a  due  respect 
to  the  positive  requirements  of  the  statute. 

It  is  held  not  to  apply  where  the  foreign  corporation 
has  been  dissolved  by  the  government  of  its  creation 
and  domicile,  where"  the  decree  of  dissolution  was  not 
absolute  and  left  the  corporation  in  existence  for  cer- 
tain specified  purposes,  and  it  has  property  within  the 
limits  of  jurisdiction  of  the  court  under  control  of  its 
officers  resident  in  New  York.  The  courts  will  not 
appoint  a  receiver  of  the  assets  in  New  York  upon  the 
sole  ground  that  such  dissolution  proceedings  have 
been  instituted,  or  upon  grounds  which  would  not  have 
availed  for  that  purpose  in  the  foreign  country.2 

§  855.    Magnitude  of   interests  involved,  important. — 

Among  the  circumstances  which  the  court  may  con- 
sider in  passing  upon  the  motion  to  appoint  a  receiver 
are  the  magnitude  of  the  respective  interests  involved, 
and  the  resulting  inconvenience  from  granting  or  re- 
fusing the  order.3 


1  Murray  v.  Vanderbilt,  39  Barb.  140;  De  Bemer  v.  Drew,  37  Barb.  438;  Bar- 
clay v.  Quicksilver  Min.  Co.,  3  Ab.  Pr.  N.  S.  283.  The  right  of  a  judgment  credi- 
tor of  a  corporation,  on  the  return  of  execution  unsatisfied,  to  maintain  an 
action  for  the  sequestration  of  its  property,  and  for  the  appointment  of  a  receiver 
is  confined  to  domestic  corporations  by  the  term  of  Code  Civil  Proc.  N.  Y.  § 
1184,  which  confers  the  right;  and  hence  no  such  action  will  lie  against  a  foreign 
corporation.     Burgoyne  v.  Eastern  &  W.  Ry.  Co.,  13  N.  T.  S.  537. 

a  Hamilton  v.  Accessory  Transit  Co.,  26  Barb.  46. 

8  Where  the  petitioner  was  the  holder  of  only  a  very  small  portion  of  the 
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The  nature  of  the  business  in  which  the  corporation 
is  engaged  is  an  important  consideration,  and  if  the 
public  have  a  considerable  interest  in  the  continuous 
prosecution  of  the  enterprise,  as  in  the  case  of  railroad 
and  such  quasi  public  corporations  as  are  operated  on  a 
large  scale  and  require  peculiar  knowledge  of  public 
requirements,  a  court  will  not  appoint  a  receiver  except 
upon  the  presentation  of  a  strong  case.  And  instead 
of  appointing  a  receiver  to  operate  a  railroad  the  court 
will  sometimes  order  the  earnings  of  the  road  to  be 
paid  over  to  and  disbursed  by  a  suitable  person. 

§  856.  Appointment  not  usually  made  without  notice  to 
the  opposite  party — The  practice  is  subject,  of  course,  to 
such  modifications  as  may  have  been  made  by  statute 
in  the  particular  jurisdiction  where  the  question  arises ; 
but  a  receiver  will  not  usually  be  appointed  upon  an 
ex  parte  application,  without  giving  the  corporation  an 
opportunity  to  be  heard  though  a  temporary  injunction 
may  very  properly  issue  to  restrain  acts  which  would 
work  irreparable  mischief  pending  the  hearing. 

The  usual  practice  is  when  a  petition  duly  verified 
has  been  filed  to  enter  an  order  on  the  defendant  to 
show  cause  at  a  future  day  why  the  prayer  of  the  peti- 
tioner should  not  be  granted.1 


stock  of  the  corporation  over  which  the  appointment  of  a  receiver  was  asked, 
the  court  refused  to  make  the  order  except  upon  condition  that  he  should  ex- 
ecute a  bond  of  indemnity  against  damage  to  the  other  parties  in  interest.  Ad- 
dison v.  Lewis,  75  Va.  701.  Where  it  was  necessary  to  prevent  a  valuable  land 
grant  made  to  a  railway  company  from  lapsing  and  reverting  to  the  government 
that  the  company  should  construct  a  line  for  a  certain  distance  within  a  given 
time,  and  it  was  about  to  fail  in  compliance  with  the  condition  for  want  of  funds, 
a  receiver  was  appointed  upon  application  of  the  bondholders,  whose  principal 
security  was  the  lands  in  question;  and  the  receiver  so  appointed  was  empowered 
to  borrow  money  to  complete  the  unfinished  portions  of  the  road  and  secure  re- 
payment of  the  same  by  creating  a  lien  on  the  road  and  lands  of  the  company. 
Kennedy  v.  St.  Paul  &  Pac.  R.  R.  Co.,  2  Dillon.  448. 
1  Devoev.  Ithaca,  etc.,  R.  Co.,  5  Paige,  Ch.  521. 
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§  857.  Appointment  cannot  be  collaterally  attacked. — 

After  the  application  has  been  heard  and  full  and  fair 
opportunity  been  given  to  the  corporation  to  show 
cause,  if  any  it  has,  why  the  prayer  of  the  petition 
should  be  denied,  the  court  should  exercise  great 
caution  and  give  due  consideration  to  the  effect  of  the 
appointment  upon  all  the  interests  involved.1 

But  no  errors  which  the  court  may  have  committed 
in  making  the  order  appointing  a  receiver  may  be  taken 
advantage  of  collaterally.  No  such  error  or  abuse  of 
discretion  will  avail  as  a  defence  to  an  action  by  the 
receiver  for  the  collection  of  unpaid  subscriptions  to 
the  capital  stock.2 


1  Bisson  v.  Curry,  35  Iowa,  72;  following  French  v.  Gifford,  30  Iowa,  148; 
Verplank  v.  Mercantile  Insurance  Co.,  2  Paige,  438;  Rogers,  v.  Dougherty,  20 
Ga.  271;  People  v.  Susquehanna  R.  Co.,  7  Ab.  Pr.  U.  S.  265;  Whitehead  v. 
Wooten,  43  Miss.  523;  Caillard  v.  Caillard,  25  Beav.  512;  Voshell  v.  Hynson,  26 
Md.  83;  Crowder  v.  Moone,  52  Ala.  220;  Howe  v.  Jones,  57  Iowa,  130. 

2  Stewart  v.  Lay,  45  la.  60+.  If  such  proceedings  were  erroneous  they  were 
not  void,  and  the  possession  of  the  receiver  is  legal,  and  he  cannot  be  dispos- 
sessed at  the  suit  of  another  receiver  appointed  afterwards  by  another  court  of 
co-ordinate  jurisdiction.     Bonner  v.  Hearne  (Tex.),  12  S.  W.  38. 

Where  the  record  of  a  case  shows  that  a  receiver  was  appointed  on  the  same 
day  on  which  the  action  was  commenced  therefor,  it  will  be  presumed  that  each 
was  done  in  its  proper  order.  Elwood  v.  First  Nat.  Bank,  41  Kan.  475;  21  P. 
673. 

Part  of  the  property  of  a  corporation  was  sold  in  good  faith  to  petitioners  who 
■were  among  its  stockholders,  pending  proceedings  to  vacate  its  charter  for 
abuse  of  its  corporate  privileges  and  the  appointment  of  a  receiver.  Held,  that 
the  fact  that  the  petitioners  in  their  character  of  stockholders  contested  the  ap- 
pointment of  a  receiver  for  the  corporations  property  cannot  be  construed  as  a 
voluntary  submission  to  the  jurisdiction  of  the  court  in  their  character  of  pur- 
chasers so  as  to  estop  them  from  questioning  the  validity  of  the  appointment 
otherwise  than  on  appeal.  Havemeyer  v.  Superior  Court,  84  Cal.  327;  24  P.  121 ; 
State  Journal  Co.  v.  Commonwealth  Co.,  43  Kan.  93;  22  P.  982. 

The  creditor,  having  received  dividends  from  the  receiver,  is  estopped  from 
denying  the  validity  of  his  appointment.  Greeley  v.  Provident  Sav.  Bank 
(Mo.),  15  S.  W.  429.  In  an  action  brought  under  Gen.  St.  Minn.  c.  76,  §  9,  pro- 
viding for  the  appointment  of  a  receiver  of  the  property  and  effects  of  a  debtor 
corporation,  when  an  execution  against  the  corporation  has  been  returned  un- 
satisfied, the  return  of  the  execution  unsatisfied  by  the  sheriff  is  conclusive  so 
long  as  it  remains  of  record  in  force,  and  cannot  be  collaterally  assailed  by  in- 
quiries into  the  conduct  of  the  officer  in  executing  it,  or  into  the  existence  of 
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The  same  rule  applies  to  assessments  ordered  by  the 
court.  The  stockholder  cannot  defend  an  action  upon 
such  assessment  on  the  ground  that  the  court,  in  ap- 
pointing the  receiver  and  ordering  the  assessments,  was 
imposed  upon  by  fraud,  or  that  the  corporation  is  not 
indebted,  or  that  the  action  is  prosecuted  from  other 
motives  than  that  of  obeying  the  order  of  the  court. 
All  such  defences  should  be  interposed  at  the  time 
when  the  appointment  was  made  or  the  assessment 
ordered,  and  in  the  same  proceeding.1 

Failing  to  do  this,  the  only  remedy  of  a  party  who 
considers  himself  aggrieved  by  the  order  is  to  institute- 
proceedings  to  test  its  validity.2 

And  the  correction  of  an  order  which  is  irregular 
must  be  sought  by  a  motion  in  the  court  which  made 
it.  An  independent  action  for  that  purpose  will  not 
lie,  though  the  plaintiff  was  not  a  party  to  the  proceed- 
ing in  which  the  order  was  made.3 

But  there  would  be  evident  injustice  in  a  strict,  un- 
deviating  application  of  this  rule.  It  might  occur  that 
the  managing  agents  of  the  corporation  had  acted  col- 
lusively  with  a  creditor  in  securing  or  allowing  the 
receiver  to  be  appointed,  or  that  through  some  neglect, 
mistake  or  misfortune  on  their  part  an  available  exist- 
ing and  meritorious  defence  had  not  been  interposed 
to  the  original  proceeding. 

Under  these  circumstances,  it  would  be  very  likely 
to  happen  that  no  notice  of  the  appointment  or  assess- 
ment would  reach  the  stockholder  until  the  demand 


any  property  which  he  might  have  levied  on  by  virtue  of  it.    Spooner  v.  Bay  St. 
Louis  Syndicate,  44  Minn.  401;  46  N.  W.  848. 

1  Schooner  v.  Hinckley,  48  la.  32. 

2  Vermont,  etc.,  R.  Co.  v.  R  R.  Co.,  47  Vt.  792;  Covey  v.  Lang,  43  How.  Pr. 
492. 

'  Libby  v.  Rosekrans,  55  Barb.  202. 
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for  the  same  was  made  or  suit  begun,  when  it  would 
be  too  late  to  make  objection. 

To  obviate  this  hardship,  it  has  been  provided  by- 
statute  in  Illinois  that  the  stockholder  shall  be  made  a 
party  to  the  original  proceeding  ;  and  it  is  held  that,  in 
order  to  bind  him  by  the  original  proceeding,  the  re- 
ceiver must,  in  an  action  on  his  subscription,  show  his 
appointment  by  a  decree  which  is  conclusive  against 
the  defendant.1 

§  858.  When  want  of  notice  excused.— Where  it  is  clearly 
shown  that  the  delay  which  would  result  from  giving 
notice  would  defeat  the  rights  of  plaintiff  or  would 
cause  great  injury  to  him,  the  court  may  appoint  a 
receiver  upon  ex  parte  application  without  notice  to  the 
adverse  party.2 

But  in  order  to  warrant  the  appointment  without 
notice  the  participants  and  circumstances  rendering 
such  summary  proceeding  necessary  must  be  specified 
in  the  application,  and  a  mere  statement  of  opinion  as 
to  such  necessity  will  not  be  sufficient.8 

A  departure  from  the  rule  requiring  notice  is  also 
allowed  when  a  defendant  has  absconded  for  the  pur- 
pose of  avoiding  service  of  process.4 

But  unless  it  is  shown  that  the  defendant  has  left 
the  country  or  is  concealing  himself  to  avoid  the  service 


i  Chandler  v.  Brown,  77  111.  33. 

2  Maynard  v.  Kailey,  2  Kev.  313.  That  a  receiver  was  appointed  without 
notice  to  the  adverse  parties  is  immaterial  where  the  question  of  propriety  of 
such  appointment  has  been  heard  before  the  judge  of  district  court  and  both 
parties  have  had  ample  opportunity  of  being  heard.  Elwood  v.  First  Nat.  Bank, 
41  Kan.  475;  21  P.  Esr. 

3  Verplank  v.  Mercantile  Ins.  Co.,  2  Paige,  438.  In  this  case  the  applica- 
tion was  founded  upon  an  affidavit,  which  stated  that  affiant  was  satisfied  of 
the  necessity  of  the  appointment.  The  court  said :  "  He  should  have  stated  the 
facts  on  which  his  opinion  was  founded  to  enable  the  court  to  judge  of  its  cor- 
rectness." 

4  Maguire  v.  Allen,  1  Ball.  &  B.  75;  Dowling  v.  Hudson,  14  Beav.  423. 
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of  process  or  from  other  cause,  it  cannot  be  served,  or 
that  particular  hardship  would  result  from  delay,  an 
ex  parte  application  for  a  receiver  should  not  be  enter- 
tained.1 

This  rule  requiring  notice  to  defendant  applies  as 
well  to  the  cases  of  applications  for  receivers  of  insol- 
vent corporations  as  in  other  cases,  and  a  copy  of  an 
order  must  be  served  upon  the  proper  officers,  directing 
them  to  appear  at  a  future  day  therein  named  to  show 
cause,  if  any,  why  the  application  should  not  be  granted.2 

§  859.  The  fiduciary  relation  of  receivers. — The  law  rec- 
ognizes a  receiver's  character  of  trustee  and  will  not 
permit  him  to  derive  a  personal  profit  or  advantage  in 
the  execution  of  the  trust  any  more  than  in  the  case  of 
other  trustees. 

He  may  not,  for  instance,  purchase  for  his  own  benefit 
property  connected  with  or  forming  a  part  of  the  trust 
fund  in  his  possession,  for  he  would  thus  be  subjecting 
himself  to  temptations  arising  from  a  conflict  between 
the  interest  and  duty  of  a  trustee. 

And  after  he  has  made  a  purchase  of  property  per- 
taining to  his  receivership,  he  will  not  be  allowed  to 
retain  the  benefit  of  it  unless  it  appears  that  it  would 
be  clearly  for  the  benefit  of  the  parties  in  interest  that 
he  should  do  so.  Such  purchase  will  be  binding  or 
voidable  at  their  option.3  And  the  right  to  void  the 
purchase  by  the  receiver  is  entirely  independent  of  the 
question  whether  or  not  the  sale  was  effected  by  any 
actual  fraud.4 


1  Stratton  v.  Davidson,  1  Buss.  &  M.  484. 

2  Devoe  v.  Ithaca,  etc.,  R.  Co.,  5  Paige,  521. 

8  Carr  v.  Houser,  46  Ga.  477;  Jewett  v.  Miller,  10  X.  Y.  402;   Anderson  v. 
Anderson,  9  Ir.  J5q.  23;  Alven  v.  Bond,  Flan.  &  K.  196;  3  Ir.  Ch.  N.  S.  534. 
4  Jewett  v.  Miller,  supra. 
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The  equitable  rules  which  govern  receivers  and  re- 
strain their  actions  to  a  strict  and  faithful  execution  of 
the  trust,  and  of  which  the  above  is  one  illustration,  are 
those  which  apply  to  other  trustees  except  that  owing 
to  the  numerous  and  conflicting  interests  which  they 
often  represent  their  duties  are  often  more  complicated 
and  difficult  of  performance. 

§  860.  Parties  and  interests  represented  by  receivers  of 
insolvent  corporations.  —We  have  seen  that  the  jurisdic- 
tion of  courts  of  equity  has  in  most  of  -  the  states  been 
extended  to  the  appointment  of  receivers  in  behalf  of 
creditors  and  shareholders  of  insolvent  corporations. 

A  receiver  of  an  insolvent  corporation  stands  as  the 
representative  both  of  its  creditors  and  shareholders.1 

And  while  in  technical  strictness  he  also  represents 
the  corporation  as  its  agent,  it  would  be  difficult  to 
conceive  of  any  eqtiitable  interest  which  the  legal 
entity  has  in  the  trust  held  by  him  which  is  not  also 
that  of  the  other  two  classes  of  cestuis  que  trust. 

But  while  with  respect  to  the  beneficial  interests 
he  represents  only  the  creditors  and  shareholders,  yet 
neither  those  interests  nor  the  .nature  and  extent  of  his 
title  can  be  determined  without  regarding  him  as 
representing  only  the  corporate  entity  and  vested  with 
the  legal  title  to  the  property  of  the  corporation  and  of 
none  other. 

It  may  be  said  very  properly,  in  a  general  sense,  in 
this  as  in  other  cases,  that  he  represents  the  creditors 
and  stockholders,  but  for  all  the  purposes  of  inquiring 
into  his  title  he  really  represents  the  corporation. 

He  takes  merely  such  rights  of  the  corporation  as 
could  be  asserted  in  its  own  name  and  on  that  basis 


1  Libby  v.  Rosekrans,  55  Barb.  203,  217;  Gilbert  v.  Moody,  3  N.  Y.  479;  Tal- 
madge  v.  Pell,  7  N.  Y.  347. 
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only  can  he  litigate  for  the  benefit  of  either  stock- 
holders or  creditors  except  when  acts  have  been  done 
in  fraud  of  the  rights  of  the  latter  but  valid  as  to  the 
corporation  itself.1 

The  rule  that  in  actions  he  represents  the  corpora- 
tion holds  good  where  actions  are  brought  against  him 
in  his  official  or  representative  character. 

He  can  only  interpose  such  defences  as  the  corpora- 
tion might  have  interposed  and  none  other.  Where  a 
statute  prohibited  a  corporation  from  setting  up  usury 
as  a  defence  to  any  action  brought  against  it,  it  was 
held  that  the  receiver  could  not  interpose  such  defence 
any  more  than  the  corporation  itself  could  have  done.2 

§  861.  He  acquires  rights  of  action.— As  constituting 
part  of  and  falling  within  the  definition  of  the  term 
property  which  he  acquires  by  virtue  of  his  appoint- 
ment, a  receiver  takes  all  rights  of  action  which  the  cor- 
poration itself  originally  had,  and  may  enforce  them  by 
the  same  legal  remedies.3    No  statutes  with  respect  to 


1  Curtis  v.  Leavitt,  15  N.  Y.  44.  In  delivering  the  opinion,  Comstock,  J., 
said:  "He  is  by  law  vested  with  the  estate  of  the  corporate  body,  and  takes 
his  title  under  and  through  it.  It  is  true,  indeed,  that  he  is  declared  to  be  a 
trustee  for  creditors  and  stockholders,  but  this  only  proves  that  they  are  the 
beneficiaries  of  the  funds  in  his  hands,  without  indicating  the  sources  of  his 
title  or  the  extent  of  his  powers.  If,  then,  in  a  controversy  between  the  receiver 
and  third  parties  in  respect  to  the  corporate  estate,  it  is  possible  to  form  a  con- 
ception of  rights,  legal  or  equitable,  belonging  to  the  shareholders  as  individuals, 
which  the  corporation  itself  could  not  assert  in  its  own  name,  the  receiver  does 
not  represent  those  rights.  So  far  as  shareholders  are  concerned,  he  can  litigate 
respecting  the  fund  upon  precisely  the  grounds  which  would  be  available  to  the 
corporation,  if  it  were  still  in  existence,  solvent,  and  no  receivership  had  been 
constituted.  In  regard  to  creditors,  I  should  certainly  incline  to  take  the  same 
view  of  his  rights  and  powers  under  the  statutes  referred  to."  See  also,  Alex- 
ander v.  Relfe,  74  Mo.  495;  Billings  v.  Robinson,  94  N.  Y.  415;  Cutting  v.  Dame- 
rel,  88  Id.  410,  reversing  s.  c.  23  Hun,  339;  Bristol  v.  Sandford,  12  Blatchf. 
341;  Arenz  v.  Weir,  89  111.  25. 

2  Curtis  v.  Leavitt,  supra. 

3  Osgood  v.  Laytin,  48  Barb.  464;  Brouwer  v.  Hill,  1  Sandf.  629;  White  v. 
Haight,  16  N.  Y.  310;  Stark  y.  Burke,  5  La.  Ann.  740;  New  Orleans  Gas-Light 
Co.  v.  Bennett,  6  La.   Ann.  457;  Shaughnessy  v.  The  Rensselaer  Ins.  Co.,  21 
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rights  of  action  or  defences  are  affected  by  the  appoint- 
ment of  a  receiver.1  The  receiver  is  also  entitled  to 
the  benefit  of  contracts  entered  into  by  the  corporation 
and  performed  by  him  after  its  affairs  were  placed  in 
his  hands.2 

And  his  right  to  money  due  on  contracts  of  the  cor- 
poration which  have  been  carried  out  by  him,  for  the 
benefit  of  the  creditors  generally,  cannot  be  defeated  by 
an  individual  creditor  who  serves  a  garnishee  process 
upon  the  debtor.3 

§  862.   Title  to  property  in  foreign  jurisdictions.— A 

receiver  of  an  insolvent  corporation  appointed  in  one 
state  to  administer  the  assets  there  has  no  power  to 
transfer  to  a  foreign  jurisdiction  any  question  touching 
the  distribution  of  such  assets.  He  cannot  deprive  the 
court  which  appointed  him  of  its  authority  over  him, 
and  over  the  fund  which  he  holds  as  its  officer.* 


Barb.  605;  Gas-Light  &  Banking  Co.  v.  Haynes,  7  La.  Ann.  114;  Hydev.  Lynde, 
4  N.  T.  387;  Lawrence  v.  McCready,  6  Bosw.  329;  Berry  v.  Brett,  lb.  627. 

1  Moise  v.  Chapman,  24  Ga.  249;  Dovendorf  v.  Beardsley,  23  Barb.  656.  In 
the  latter  case  Mr.  Justice  James  observes,  p.  659,  as  follows:  "The  plaintiff, 
as  receiver  of  the  American  Mutual  Insurance  Company,  takes  its  notes  and 
assets  subject  to  all  the  conditions  and  legal  disabilities  with  which  they  were 
trammeled  in  the  hands  of  the  corporation  itself;  he  cannot  impeach  or  disaffirm 
its  authorized  acts,  nor  the  authorized  acts  of  its  agents.  If  a  note  in  the  hands 
of  the  corporation  was  void,  or  incapable  of  enforcement,  by  reason  of  fraud  or 
illegality  in  its  procurement  or  inception,  passing  it  into  the  hands  of  a  receiver 
does  not  purge  it  of  these  defects."  See  Williams  v.  Babcock,  25  Barb.  109;  Bell 
v.  Shibley,  33  Barb.  610.  And  see  Shaughnessy  v.  The  Bensselaer  Ins.  Co.,  21 
Barb.  605;  Savage  v.  Medbury,  19  N.  Y.  32. 

2  The  right  to  maintain  an  action  under  Kev.  St.  U.  S.,  §  5239,  to  recover  of 
a  bank  director  the  damages  sustained  by  his  bank  in  consequence  of  excessive 
loans  made  by  him  while  serving  in  the  capacity  of  director,  is  not  affected  by 
the  fact  that  the  comptroller  has  or  has  not  procured  a  forfeiture  of  the  bank's 
charter.     Stephens  v.  Overstolz,  43  P.  771. 

8  Blake,  etc.,  Co.  v.  New  Haven,  46  Conn.  473;  Cooke  v.  Orange,  48  Conn. 
401;  Ellis  v.  Boston,  etc.,  R.  R.  Co.,  107  Mass.  1.  In  the  first  case  here  cited  no 
notice  had  been  given  to  the  debtor  not  to  pay  the  money;  but  the  court  held 
that  no  actual  notice  to  him  was  required  of  the  receiver.  Receivers  are  usually 
required,  however,  to  give  general  notice  of  their  appointment  and  authority. 

*  Reynolds  v.  Stockton  (N.  J.),  10  A.  385;  Parsons  v.  Chester  Oak  L.  Ins. 
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But  a  receiver  appointed  by  the  controller  of  the 
currency  for  a  National  Bank  located  in  another  state 
is  not  a  foreign  receiver,  and  may  sue  in  the  courts  of 
New  York  for  an  assessment  levied  on  shareholders  of 
the  bank  without  regard  to  the  doctrine  of  comity.1 

The  title  of  a  receiver  of  an  insolvent  corporation  to 
the  personal  estate  of  the  corporation  prevails  over  at- 
tachments of  individual  creditors  in  states  foreign  to 
that  of  the  domicile  of  the  corporation.2  Independent 
of  any  statute  recognizing  the  title  and  right  to  sue  by 
virtue  of  his  appointment  as  receiver  from  foreign  juris - 


Co.,  31  F.  305.  A  New  York  Telegraph  Co.  owning  lines  in  Maryland  became 
insolvent,  and  a  receiver  was  appointed  by  the  New  York  court.  Afterwards,  at 
the  instance  of  a  creditor,  the  Maryland  court  appointed  receivers  of  the  Mary- 
land property.  The  New  York  receiver  after  such  appointment  made  an  agree- 
ment for  the  disposal  of  the  Maryland  property.  It  was  held  that  the  New  York 
receiver  not  having  been  appointed  by  a  court  having  jurisdiction  of  the  prop- 
erty, he  could  not  alter  its  status  in  the  hands  of  the  Maryland  receivers,  and 
that,  as  against  the  latter,  the  contracting  parties  acquired  no  rights  under  the 
agreement.    Day  v.  Postal  Tel.  Co.,  66  Md.  354;  7  A.  608. 

In  a  suit  to  foreclose  a  mortgage  upon  a  railway  extending  through  several 
•estates  where  original  bill  is  filed  in  Tennessee  and  ancillary  bills  in  Georgia, 
Alabama,  Mississippi,  upon  application  to  the  ancillary  court  in  Georgia  by 
judgment  creditor  of  the  mortgagor  to  have  an  order  against  the  receiver  to  pay 
his  claim  out  of  the  earnings  of  the  mortgagor  that  were  on  hand  at  the  date  of 
the  appointment  of  the  receiver,  held,  dismissing  the  petition  without  prejudice 
that  the  court  in  Tennessee,  in  which  the  original  bill  was  filed,  and  upon  whose 
order  the  receiver  had  paid  out  all  funds  coming  to  his  hands,  is  the  proper 
tribunal  to  which  a  judgment  creditor  should  make  application  for  relief.  Cen- 
tral Trust  Co.  v.  East  Tennessee  V.  &  G.  R.  Co.,  30  P.  895. 

A  receiver  appointed  in  another  state  by  an  order  directing  a  resident  member 
of  a  firm  owning  stock  to  assign  it  to  the  receiver  and  to  make  him  an  attorney, 
in  fact  to  transfer  the  stock  to  himself  as  receiver  on  the  company's  books,  ac- 
quires the  legal  title  to  the  stock  by  the  assignment  and  power  of  attorney  re- 
gardless of  his  title  as  receiver;  and  a  court  of  New  York  will  assist  him  to  effect 
such  transfer.     Weller  v.  J.  B-  Pace  Tobacco  Co.,  2  N.  Y.  S.  292. 

1  Peters  v.  Foster,  56  Hun,  607;  10  N.  Y.  S.  389.  But  the  rule  that  the 
court  appointing  a  receiver  will  reserve  the  right  and  power  to  control  him,  and 
the  property  under  his  charge,  cannot  prevent  a  receiver  appointed  by  a  state 
court  from  bringing  in  the  federal  courts  suits  affecting  the  receivership  prop- 
erty.    Chambers  v.  McDougal,  42  F.  694. 

2  The  principle  of  the  text  applied  in  a  case  where  the  receiver  had  chartered 
a  barge  which  had  belonged  to  the  corporation  and  allowed  it  to  be  taken  under 
the  contract  to  another  state  where  it  was  attached.  Chicago,  etc.,  R.  R.  Co.  v. 
Keokuk  Packet  Co.,  108  111.  317. 
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dictions,  courts,  on  principles  of  a  just  comity,  will  usu- 
ally extend  to  him  the  same  remedies  and  rules  of  judg- 
ment in  the  recovery  of  the  assets  of  the  corporation 
that  it  would  give  to  one  appointed  over  a  domestic 
corporation.1 

§  863.  Cannot  affect  title  to  real  estate. — But  although 
the  appointment  of  a  receiver  have  the  effect  of  vesting 
him  with  the  title  to  the  property  of  the  corporation 
yet  the  appointment  cannot  have  extra  territorial  effect 
upoD  the  title  to  real  estate. 

It  remains  the  property  of  the  corporation,  and  is 
subject  to  seizure  by  its  creditors  notwithstanding  the 
insolvency  proceedings  and  appointment  of  a  receiver. a 
The  receiver  is  entitled  to  the  possession  and  control 
of  the  rents  and  profits  of  real  estate.3 

§  864.    Not  bound  by  previous  illegal  acts. — He  may  in 

all  cases  bring  actions  to  set  aside  transfers  of  the- 
property  and  other  transactions  of  the  corporation,  the 
natural  tendency  and.  result  of  which  has  been  to- 
defraud  creditors  and  stockholders,  and  to  annul  trans- 


i  Nat.  Trust  Co.  v.  Miller,  33  N.  J.  Eq.  155. 

2  Simpkins  v.  Smith,  etc.,  Gold  Co.,  50  How.  Pr.  56.  One  not  a  party  to  a 
suit,  in  which  a  receiver  was  appointed  of  an  insolvent  corporation,  may  file  his 
petition  in  equity  setting  up  a  right  to  the  possession  of  certain  land  in  the  pos- 
session of  receiver  as  such,  and  praying  the  court  to  adjudicate  upon  such  right, 
and  award  him  the  possession,  in  the  absence  of  any  appearance  of  a  ground  of 
claim  of  right  of  possession  on  the  part  of  any  other  party  not  before  the  court, 
although  the  claim  of  petitioner  is  within  the  jurisdiction  of  a  court  of  law- 
Smith  v.  Perth  Amboy  Brick  Co.  (N.  J.),  20  A.  852;  Potter  v.  Spa  Spring  Brick 
Co.,  Id. 

8  The  receiver  of  the  late  corporation  known  as  "  The  Church  of  Jesus  Christ 
of  Latter-Day  Saints,"  appointed  by  the  court  under  act  Cong.  March  3,  1887,  as 
he  represents,  not  only  the  late  corporation,  but  also  the  government  and  all  who 
have  interests  in  the  property,  may  take  possession  under  an  order  of  court,  of 
property  of  the  corporation,  assigned  in  fraud  of  the  government,  though  such 
assignment  might  be  good  as  between  the  parties  thereto.  United  States  v.  Late 
Corporation  of  Church  of  Jesus  Christ,  etc.  (Utah),  18  P.  35. 
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actions  and  recover  the  property  represented  by  them 
or  its  value.1 

On  the  same  principle  of  the  illegality  of  the  trans- 
action and  upon  the  additional  ground  that  the  share- 
holders will  be  protected  from  a  multiplicity  of  actions 
brought  by  individual  creditors,  a  receiver  may  maintain 
an  action  on  behalf  of  the  creditors  to  recover  back 
dividends  which  have  been  improperly  paid.2 

§  865.  Where  powers  are  defined  by  statute.— Receivers 
over  corporations  appointed  under  statutes  which  reg- 
ulate their  authority  and  prescribe  their  duties  and 
powers,  derive  their  powers  exclusively  from  such 
statutes  and  have  no  additional  powers  to  those  con- 
ferred. But  their  authority  is  not  limited  to  the 
express  terms  employed  in  the  statute.  They  may 
exercise  any  powers  coming  by  implication  within  the 
general  scope  and  purpose  of  the  statute  or  are  inci- 
dental to  those  expressly  given.3 

§  866.  Presumed  authority.— And  when  title  is  claimed 
under  acts  done  or  transfers  made  by  a  receiver  the 
presumption  will  be  indulged  that  he  has  acted  in  pur- 
suance of  his  lawful  authority*  and  in  the  bona  fide  dis- 
charge of  his  duties  until  the  contrary  is  shown.4 


1  Gillett  v.  Moody,  3  N.  Y.  479;  Butterworth  v.  O'Brien,  24  How.  Pr.  438; 
Gillett  v.  Phillips,  13  ST.  Y.  114. 

2  Osgood  v.  Laytin,  3  Keyes,  521 ;  Osgood  v.  Odgen,  4  Keyes,  70.  Per  contra, 
Butterworth  v.  O'Brien,  supra.  The  reasoning  in  support  of  the  doctrine  of  the 
text  was  very  clearly  expressed  in  the  first  case  here  cited.  It  was  an  action  by 
the  receiver  of  an  insolvent  insurance  company  to  recover  back  dividends  paid  in 
violation  of  a  statute  which  provided  that  no  dividend  should  ever  be  made  when 
the  capital  stock  was  impaired  or  when  the  effect  of  such  dividend  would  be  to- 
impair  it,  and  that  any  shareholder  receiving  such  dividend  should  be  individu- 
ally liable  to  the  creditors  of  the  corporation  to  the  extent  of  the  dividend 
received. 

The  court  affirmed  the  right  of  the  receiver  to  maintain  the  action. 

3  Runyon  v.  Farmers',  etc.,  Bank,  3  Green  Ch.  480. 

4  This  presumption  prevailed  in  a  case  where  the  receivers  of  a  banking  cor- 
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§  867.  Duties  of  receivers  with  respect  to  assessments  and 
calls.— A  receiver,  standing  in  the  place  and  stead  of  the 
corporation,  has  general  power  to  make  calls  upon 
shareholders  for  any  balances  of  capital  remaining  un- 
paid upon  their  subscriptions  in  such  amounts  and  at 
such  times  as  may  be  necessary  for  the  satisfaction  of 
the  demands  of  creditors.  He  may  call  upon  them 
from  time  to  time  until  their  entire  liability  is  ex- 
hausted, or  he  may,  if  he  considers  the  same  will  be 
needed,  at  once  or  at  an  early  date  require  the  payment 
of  the  whole  in  the  first  instance.1 

In  ascertaining  the  amount  of  the  indebtedness  of 
the  corporation,  and  in  making  assessments  upon  the 
stockholders  to  meet  the  same,  a  receiver  acts  in  the 
place  and  stead  of  the  directors.  But  in  making  as- 
sessments he  must  have  the  sanction  of  the  court 
which  operates  as  a  limitation  upon  his  authority. 
The  assessment  is  actually  made,  however,  by  the 
receiver  and  not  by  the  court,  and  the  former  passes 
upon  the  question  whether  facts  exist  which  render 
the  assessments  necessary  and  proper.2  In  ordering  a 
receiver  to  make  an  assessment  upon  the  premium 
notes  of  an  insurance  company,  a  court  does  not  adju- 
dicate upon  the  liability  of  the  company,  or  determine 


poration  had  transferred  to  a  third  party  a  negotiable  note,  part  of  the  assets  of 
the  bank  in  satisfaction  of  a  claim  held  by  him  against  the  bank  in  favor  of  the 
title  of  such  creditor  under  the  action  of  the  receivers  in  making  the  assignment 
in  a  suit  upon  it  against  the  makers.     Atchison  v.  Davidson,  2  Pin.  Wis.  48. 

i  Penz  v.  Hawley,  1  Barb.  Ch.  122;  Kennedy  v.  Gibson,  8  Wall,  498. 

2  Thomas  v.  Whallon,  31  Barb.  172.  See  McDonald  v.  Boss  Lewin,  29  Hun, 
87.  An  order  contained  these  words:  "And  if  there  shall  be  any  sums  due 
upon  the  capital  stock  of  said  company,  the  said  receiver  will  proceed  to  collect 
and  recover  the  same  unless  the  persons  from  whom  the  said  sums  may  be  due 
shall  be  wholly  insolvent,  and  for  this  ptirpose  may  prosecute  action,  etc." 
Held,  that  the  authority  intended  to  be  conferred  was  merely  to  bring  suit  in 
case  the  court  should  levy  an  assessment,  and  that  the  order  of  itself  did  not 
amount  to  a  call,  from  which  prescription  would  begin  to  run.  Glenn  v.  Macon, 
32  F.  7. 
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the  amounts  for  which  assessments  shall  be  made. 
In  sanctioning  the  act  of  the  receiver  in  making  the 
assessment,  the  court  merely  .acts  as  a  check  upon  his 
powers,  in  the  exercise  of  which  he  acts  ministerially 
.  and  not  judicially.1 

A  receiver  may  include  in  the  amount  of  an  assess- 
ment sums  remaining  unpaid  upon  former  assessments 
which  were  not  collected  on  account  of  the  insolvency 
of  the  delinquent  shareholder. 

§  868.  Possesses  only  powers  of  corporation  with  respect 
to  subscriptions.— But  the  receiver  as  the  representative 
of  the  corporation  possesses  no  more  power  in  the 
matter  of  enforcing  the  payment  of  subscriptions  than 
the  corporation  itself  possessed.  No  contractual  rights 
are  varied  by  his  appointment.2 

In  determining  who  are  liable  as  shareholders  he  is 
not  concluded  by  the  showing  made  by  the  stock-books, 
but  may  enforce  any  valid  subscriptions  which  the  cor- 
poration itself  might  have  enforced,  and  avail  himself  of 
any  securities  for  capital  due  on  subscriptions  which 
the  corporation  could  have  made  available  either  at  law 
or  in  equity.3 


1  Id. 

2  Where  the  subscriptions  expressly  stipulated  that  only  twenty  per  cent,  should 
be  paid  at  certain  specified  dates  and  that  the  balance  could  only  be  called  for 
by  the  directors  except  upon  instructions  given  at  a  regular  meeting  it  was  held 
that  a  receiver  after  the  insolvency  of  the  corporation  could  not  compel  payment 
of  tbe  unpaid  eighty  per  cent.  See  also,  Chandler  v.  Keith,  42  la.  99;  Shaugh- 
nessy  v.  Rensselaer  Ins.  Co.,  21  Barb.  605;  Republic  L.  Ins.  Co.  v.  Sweiger  (111.), 
25  N.  E.  680;  Williams  v.  Babcock,  25  Id.  109;  Bell  v.  Shibley,  33  Id.  610. 

3  Battershall  v.  Davis,  31  Barb.  323.  In  an  action  by  the  receiver  of  a  national 
bank  against  a  shareholder  to  recover  an  assessment  ordered  by  the  comptroller, 
an  allegation  inihe  petition  that  on  a  day  named  "the  comptroller  of  the  cur- 
rency, in  order  to  pay  the  liabilities  of  "  the  bank,  "  made  an  assessment  upon 
all  the  said  shares,  of  the  capital  stock  of  said  "  bank  of  100  per  cent,  upon  its  par 
value  "and  ordered  the  stockholders  to  pay  the  same  on  or  before"  aday  named,  is 
sufficient  to  show  that  the  requisite  action  was  had  by  the  comptroller,  not  only 
as  to  determining  upon  the  necessity  of  an  assessment,  but  also  as  to  the  enforce- 
ment thereof  by  suit  against  the  delinquent  stockholders.  Wells  v.  Stout,  38  F. 
67. 
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§  869.  Effect  of  appointment  upon  remedies  of  creditors.— 

The  rights  of  creditors  of  an  insolvent  corporation  with 
respect  lo  the  appointment  of  a  receiver  upon  their 
remedies  against  the  corporation  and  its  property  are 
affected  to  a  great  extent  by  statutes  governing  civil 
proceedings  and  remedies. 

Owing  to  differences  between  the  provisions  in  dif- 
ferent states  there  is  a  lack  of  harmony  in  the  decisions. 

The  authorities  generally  agree,  howeve'r,  that  if  a 
creditor,  by  superior  diligence,  has  acquired  a  lien 
by  attachment  or  execution  upon  specific  property,  it  is 
not  defeated  or  impaired  by  the  subsequent  acquisition 
of  the  title  of  the  corporation  by  the  receiver.1  And 
where  in  the  case  of  an  insolvent  corporation  the  re- 
ceiver had  been  appointed  pendente  lite,  not  with  a  view 
to  an  equal  distribution  of  the  corporate  funds,  but 
merely  to  provide  for  the  safety  of  the  assets  pending 
the  litigation,  it  was  held  that  such  proceeding  did  not 
prevent  the  general  creditors  from  enforcing  their 
demands  by  suit.  A  lien  acquired  under  a  judgment 
obtained  upon  real  estate  after  the  appointment  and 
possession  of  a  receiver  was  upheld.2 

§  870.  Lien  of  judgment  affects  only  interest  of  corpo- 
ration.— The  lien  acquired  under  a  judgment  against  a 
corporation  upon  its  real  estate  does  not  extend  beyond 
the  interest  which  the  corporation'  held  at  the  time  of 
the  appointment  of  the  receiver,  nor  to  the  increased 
value  of  the  property  resulting  from  payments  on  the 


Where  an  order  directs  the  receiver  of  an  insolvent  corporation  to  sue  stock- 
holders and  subscribers  to  the  capital  stock,  the  corporation  may  appeal  from 
such  order  on  behalf  of  its  stockholders  when  the  latter  are  not  parties  t6  the 
suit  in  which  it  is  entered.  Republic  Life  Ins.  Co.  v.  Swigert  (111.),  25  N.  E. 
680. 

i  Hubbard  v.  Hamilton,  7  Mete.  340. 

2  Ellicott  v.  IT.  S.  Ins.  Co.,  7  Gill.  307.  In  re  Vertical  Tube  Boiler  Co.,  14  K. 
Y.  S.  478  (May,  1891). 
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property  made  by  the  receiver.1  And  where  the  re- 
ceiver was  appointed  at  the  suit  of  mortgage  bond- 
holders of  a  railway  company  the  income  derived  from 
the  operation  of  the  road  by  the  receiver  is  regarded 
as  a  part  of  the  mortgaged  property  for  the  purpose 
of  being  applied  to  paying  the  expenses  of  operating 
and  managing  the  property  as  well  as  to  the  liens  and 
trusts  with  which  it  is  charged.  And  ordinary  judg- 
ment creditors  of  the  company  are  not  entitled  to  pay- 
ment out  of  the  income  until  such  expenses  and  liens 
are  satisfied.2 

§  S71.    Where  supplies  and  materials  are  furnished. — If 

the  cause  of  action  upon  which  such  judgment  was 
obtained  grew  out  of  materials  supplied  for  the  nec- 
essary operation  of  the  road  and  for  the  benefit  of  the 
mortgagees,  such  judgment  when  recovered  against  the 
receiver  in  a  suit  brought  by  leave  of  the  court  appoint- 
ing him  stands  upon  an  equal  footing  with  other  claims 
for  supplies  and  operating  expenses,  and  may  be  paid 
■either  out  of  the  gross  income,  in  preference  to  bond- 
holders, or  out  of  the  proceeds  of  foreclosure.3 


1  Id. 

2  Gilbert  v.  W.  C.  V.  M.  &  G.  S.  R.  Co.,  33  Gratt,  645.  Where  an  execution 
against  a  corporation  has  been  returned  unsatisfied  and  the  court  has,  pursuant 
to  the  statute  (Gen.  Laws,  Minn.  1878  c.  76),  appointed  a  receiver  of  all  the  prop- 
erty of  the  insolvent  corporation  in  order  to  convert  the  same  into  money  for 
the  payment  of  its  debts,  a  creditor  of  »  corporation  who  recovers  judgment 
against  it  after  the  property  is  thus  taken  in  custodia  legis,  has  no  right  to  re- 
deem real  estate  sold  by  the  receiver  under  the  direction  of  the  court.  Watkins 
v.  Minnesota  Thresher  Manuf'g  Co.,  41  Minn.  150;  42  N.  W.  862. 

It  is  error  to  make  the  judgment  of  an  action  for  personal  injuries  a  lien  on 
the  earnings  of  the  railroad  in  the  hands  of  the  receiver.  Following  Brown  v. 
Brown,  71  Tex.  355;  9  S.  W.  261.  Brown  v.  Sullivan,  10  S.  W.  288,  71  Tex. 
470. 

3  Turner  v.  J.  B.  &  W.  R.  Co.,  3  Biss.  527.  A  railroad  company  promised  the 
owner  of  a  saw  mill  near  one  of  its  switches,  which  was  not  used  for  receiving 
freight,  that  it  would  take  up  lumber  for  him  at  that  point  in  certain  quantities. 
A  month  later  the  road  notified  the  mill  owner  that  it  would  not  receive  any 
more  lumber  at  the  switch.     The  road  subsequently  passed  into  the  hands  of 


974  PROCEEDINGS    WITH   RESPECT   TO  §§  872,  873 

§  872.  Statutory  liens  not  defeated. — Claimants  hold- 
ing statutory  liens  upon  the  property  of  railroad  com- 
panies for  labor  supplies  and  the  like  and  those  entitled 
by  statute  to  an  attachment  against  the  rolling  stock 
and  personal  property  of  the  company  may  enforce  their 
remedies  under  the  statute,  notwithstanding  the  ap- 
pointment of  a  receiver.  And  having  exhausted  the 
prescribed  remedies  they  are  entitled  to  priority  to  the 
bondholders  in  payment  out  of  the  net  income.  The 
rights  of  the  bondholders  in  such  cases  are  subordinated 
by  the  statute  to  those  of  the  attaching  creditors.1  And 
creditors  the  nature  of  whose  claims  entitle  them  to 
statutory  liens  against  property  in  the  hands  of  receivers 
appointed  by  federal  courts  may  have  them  allowed 
with  the  same  effect  as  if  presented  against  a  receiver 
in  a  court  of  the  state  where  the  statute  is  in  force. 
Equitable  liens  are  given  effect  to  the  same  extent  as 
those  created  by  statute.8 

§  873.  Possession  protected  from  attachment  and  ex- 
ecution.— After  a  receiver  is  appointed  and  the  right  of 
possession  of  the  property  and  assets  of  the  corpora- 
tion has  become  vested  in  him,  though  no  actual  pos- 
session of  them  may  yet  have  been  taken  by  him,  they 
are  deemed  to  be  in  custody  of  the  law  so  as  not  to  be 


receivers.  Held,  that  assuming  the  contract  to  he  one  that  the  company  could 
not  terminate  at  its  pleasure,  the  claim  for  damages  for  its  breach  was  not  one 
entitling  the  mill  owner  to  an  allowance  against  the  property  in  the  hands  of 
the  receiver  or  out  of  the  earnings  of  the  road,  in  preference  to  the  mortgage 
bondholders.    Central  Trust  Co.  v.  Wabash,  St.  L.  &  P.  Ry.  Co.,  32  P.  566. 

1  Poland  v.  Railroad  Co.,  52  Vt.  144.  A  creditor  having  a  judgment  for  per- 
sonal injuries  against  an  insolvent  railroad  company,  growing  out  of  torts  com- 
mitted by  it  before  the  receivership,  is  a  general  creditor,  and  his  judgment  is 
not  entitled  to  priority  of  satisfaction  out  of  the  earnings  of  the  receivership, 
and  a  fortiori  not  out  of  the  corpus  of  the  estate.  Central  Trust  Co.  v.  East 
Tennessee,  V.  &  G-  R.  Co.,  80  F.  895. 

»  Blair  v.  St.  L.  H.  &  C.  R.  Co.,  19  F.  861. 
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liable  to  levy  under  attachment  in  favor  of  a  creditor 
of  the  corporation.1 

A  statute  regulating  the  winding  up  of  the  affairs  of 
corporations  by  receivers,  and  providing  that  creditors 
shall  have  their  remedies  under  such  statute  and  pro- 
hibiting actions  against  the  corporation  after  the  ap- 
pointment of  a  receiver,  is  constitutional,  as  it  does  not 
impair  contracts  or  deprive  any  person  of  property 
without  due  process  of  law.2 

On  the  same  principle  the  receiver  will  be  protected 
by  the  court  from  unlawful  interference,  and  will  be 
clothed  with  the  necessary  authority  to  defend  the 
trust  fund  from  unjust  demands.3 

Where  by  statute  a  receiver  appointed  for  the  pur- 
pose of  winding  up  the  affairs  of  insolvent  corporations 
by  the  final  order  of  appointment  becomes  entitled 
absolutely  to  all  the  property  and  effects  of  the  corpo- 
ration for  the  purpose  of  making  final  distribution 
among  the  creditors  and  shareholders,  such  order  has 
the  effect-  and  operation  of  a  decree  in  proceedings  by 
creditors  against  ordinary  trustees  and  executors  for 
ratable  distribution    out    of  a  particular   trust  fund. 


1  Hogedon  v.  Bank,  1  Pin.  (Wis.)  61.    Compare,  supra,  §§  869-871. 

»  Leathers  v.  Bank,  40  Me.  386. 

*  While  the  locomotive  engineers  of  a  railroad  company  in  the  hands  of  i  re- 
ceiver cannot  be  compelled  by  the  court  having  the  road  in  custody  to  remain  in 
the  service  of  the  receiver,  neither  they,  nor  the  "  Brotherhood  "  to  which  they 
belong,  will  be  permitted  to  interfere  with  or  disturb  the  receiver  or  his  subor- 
dinates in  the  possession  and  operation  of  the  property.  Beers  v.  Wabash,  St. 
L.  &  P.  Ky.  Co.,  34  F.  244. 

Taking  property  from  the  possession  of  a  receiver,  without  leave  of  the  court, 
is  contempt  of  court,  and  is  punishable  as  such.  Moore  v.  Mercer  Wire  Co. 
(N.  J.),  15  A.  737.  Where  a  railroad  which  has  been  in  the  hands  of  a  receiver 
appointed  by  the  circuit  court  is  sold,  and  the  purchaser,  as  part  of  the  consid- 
eration, covenants  to  discharge  all  existing  debts  and  liabilities  of  the  receiver- 
ship, it  is  the  duty  of  such  court  to  protect  the  purchaser  against  all  demands 
which  are  not  just  and  proper  demands  against  the  receiver,  and  to  that  end  to 
require  all  such  demands  to  be  presented  to  it  for  allowance.  Jesup  v.  Wabash,, 
St.  L.  &  P.  By.  Co.,  44  F.  663. 
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And  those  who  have  not  been  made  parties  originally 
in  the  proceedings  under  which  the  order  of  appoint- 
ment was  made  may  become  p&rties  and  share  equally 
in  the  distribution  with  those  who  have  been  made 
parties,  by  coming  in  afterwards.1 

§  874.  Discretionary  power  with  respect  to  doubtful  and 
disputed  claims.— A  receiver  is  bound  to  act  with  the 
same  good  faith  in  allowing  or  contesting  the  claims  of 
creditors  as  he  exercises  with  respect  to  the  interests 
of  the  corporation.2  He  is  under  no  obligation  to  inter- 
pose unconscientious  defences  ;3  and  yet  he  should 
allow  no  claim  until  so  ordered  by  the  judgment  of  a 
court  of  competent  jurisdiction  against  which  there  is 
a  legal  and  meritorious  defence.4 

It  is  too  evident  a  proposition  to  need  more  than  a 
mere  statement  that  he  has  no  authority  to  give  a  pref- 


1  In  Re  City  of  Buffalo,  10  Paige  Ch.  378. 

2  A  large  quantity  of  personal  property  belonging  to  the  corporation,  consist? 
ing  of  horses,  cattle,  sheep,  etc.,  was  scattered  about  among  various  organiza- 
tions, and  the  receiver  made  numerous  attempts  to  recover  it  in  specie,  but  found 
it  i  mpossible  to  identify  the  greater  portion  of  it.  He  also  found  that  the  persons 
guilty  of  converting  it  were  in  most  cases  financially  irresponsible.  He  finally 
compromised  all  claims  for  $75,000  in  cash,  and,  though  no  special  report  was 
made  thereof,  there  was  no  attempt  to  conceal  his  action,  and  it  was  a  matter  of 
common  knowledge.  The  value  of  all  the  property  embraced  in  compromise 
was  probably  much  greater  than  the  amount  received,  but  it  was  in  such  condi- 
tion that,  if  the  receiver  had  attempted  to  reclaim  it  vast  expense  would  have 
been  incurred.  He  acted  on  the  advice  of  counsel,  and  with  the  approval  of  the 
law  officers  of  the  government.  Held  that  his  action.  United  States  v.  Late 
Corporation  of  Jesus  Christ  of  Latter  Day  Saints  (Utah),  21  P.  506.  Holding 
also  that  where  a  receiver  in  compromising  suits  to  recover  property  in  the  in- 
terest of  the  fund,  relies  entirely  upon  the  suggestion  and  advice  of  his  attor- 
neys, in  whom  the  court  itself  has  full  confidence,  the  receiver  will  be  held  blame- 
less whether  the  attorneys  acted  in  good  faith  or  not. 

3  Matter  of  Vauallen,  37  Barb.  255.  A  switchman  claimed  from  the  receivers 
of  defendant  company,  compensation  for  injuries  sustained  in  the  line  of  his 
duty.  The  master  reported,  exonerating  the  company.  Held,  that  it  was  just 
policy  for  the  company  to  pay  wages  during  recovery  from  the  injuries.  Mis- 
souri Pac.  Ry.  Co.  v.  Texas  &  P.  Ry.  Co.,  33  F.  701. 

*  Atty-Gen.  v.  Life  Ins.  Co.,  4  Paige  Ch.  224. 
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erence  to  one  creditor  standing  in  equal  right  with  and 
having  no  acquired  priorities  over  others. 

It  is  held  that  he  cannot  allow  the  officers  of  the  cor- 
poration the  amount  due  them  as  salaries  for  past  ser- 
vices except  as  debts  to  be  paid  ratably  with  other 
creditors.1 

While  a  receiver  has  no  right  to  waive  a  legal  defence 
against  the  corporation  or  to  settle  demands  upon 
equitable  principles  regardless  of  the  rules  of  law,  yet 
he  may,  in  good  faith,  with  a  due  regard  to  all  the  in- 
terests entrusted  to  him,  compromise  and  settle  disputed 
claims  either  against  or  in  favor  of  the  corporation. 

§  875.  Suits  by  receivers.— A  receiver  derives  his  right 
to  sue  on  all  causes  of  action  accruing  in  favor  of  the 
corporation,  under  the  order  of  court  appointing  him. 

Under  such  order,  by  virtue  of  statutes  authorizing 
the  party  in  interest  to  sue  in  his  own  name,  inde- 
pendent of  a  special  statute  allowing  him  to  sue,  he 
may  bring  actions  for  all  moneys  due  to  the  corpora- 
tion, and  to  recover  all  its  property  held  in  violation  of 
its  rights  or  the  possession  of  which  has  been  acquired 
fraudulently  or  illegally.3 


1  Matter  of  Croton  Ins.  Co.,  3  Barb.  Ch.  643.  It  was  decided,  however,  in 
this  case  that  an  officer  against  whom  the  receiver  holds  a  note  may  offset  a 
sum  due  him  as  unpaid  salary  as  a  credit  on  the  note. 

2  Suydam  v.  Receivers,  2  H.  W.  Green  (3N.  J.  Eq.),  114;  In  re  Croton  Ins. 
Co. ,  3  Barb.  Ch.  642.  An  order  directing  the  sale  of  all  the  assets,  property  and 
business,  of  an  insolvent  corporation  does  not  authorize  the  sale  of  causes  of 
action  which  the  receiver  might  have  enforced  only  in  the  right  of  creditors. 
Such  sale  does  not  transfer  the  right  to  sue  the  stockholders  for  capital  withdrawn 
in  the  shape  of  unearned  dividends.  Minnesota  Thresher  Manuf'g  Co.  v.  Lang- 
don,  40  N.  W.  310;  44  Minn.  37. 

3  Gray  v.  Lewis,  94  N.  C  392;  Atty.-Gen.  v.. Guardian,  etc.,  Ins.  Co.  N.  T. 
272;  Gillet  v.  Moody,  3  Comst.  479. 

A  receiver  appointed  by  the  chancellor  to  collect  the  assets  of  an  insolvent 
savings  institution  may  sue  in  his  own  name,  although  Jhe  statute  authorizing 
his  appointment  does  not  expressly  authorize  him  to  do  so.  Wilkinson  v.  Ruth- 
ford  (N.  J.),  8  A.  507.  In  Farnsworth  v.  Western  Un.  Tel.  Co.,  53  Hun,  636; 
-6  N.  Y  S.  735,  it  was  held  that  the  arrangement  between  defendant  and  the 
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An  action  brought  by  a  receiver  is  considered  as 
brought  under  the  order  of  the  court,  and  unauthorized 
suits  against  third  parties  under  pretence  of  authority 
derived  from  the  court  are  in  abuse  of  the  discretion 
and  power  entrusted  to  him.  He  will,  therefore,  be  re- 
strained on  application  to  the  court  of  parties  against 
whom  suits  have  been  instituted  without  foundation 
or  pretence  of  right,  from  further  prosecution  of  such 
suits.1 


corporation  under  its  direction,  a  receiver  thus  appointed,  pending  an  action  on 
behalf  of  the  corporation  brought  by  its  treasurer,  is  entitled  to  be  made  a  party 
plaintiff  in  such  action.     Houston  v.  Hedwine  (Ga.),  11  S.  E.  662. 

Upon  an  adjudication  of  the  insolvency  of  a  corporation  and  the  appointment 
of  a  receiver  of  its  property  and  effects  under  Gen.  St.  Minn.,  c.  76,  the  right  to 
recover  capital  withdrawn  in  the  guise  of  unearned  dividend  paid  to  the  stock- 
holders passes  to  the  receiver  as  representing  all  the  creditors,  and  the  right  of 
the  creditors  under  chapter  34,  sec.  139,  to  maintain  such  an  action  is  suspended 
during  receivership.  Minnesota  Thresher  Manuf 'g  Co.  v„  Langdon,  44  Minn. 
37;  46  N.  W.  310. 

A  receiver  in  supplementary  proceedings  appointed  "  to  take  charge  and  cus- 
tody of  all  property,  choses  in  action,  and  things  of  value"  belonging  to  the 
judgment  debtors  "with  all  the  rights,  powers,  and  privileges  of  a  receiver  under 
the  law,"  may  bring  actions  to  recover  the  judgment  debtors'  property  without 
special  leave  or  direction  of  the  court.  Will  v.  First  Nat.  Bank,  106  X.  C.  1;  11 
S.  E.  277. 

Although  the  order  appointing  a  receiver  pendente  lite  in  mortgage  foreclos- 
ure proceedings  authorized  him  to  bring  such  suits  as  he  might  be  advised,  he 
cannot  maintain  his  suit  in  equity  to  obtain  an  adjudication  that  certain  real 
property  is  subject  to  the  lien  of  the  mortgage,  and  that  all  liens  claimed  thereon 
by  parties  in  possession  and  parties  out  of  possession  are  invalid  against  him, 
and  to  obtain  possession  thereof  against  one  claiming  adversely,  where  neither 
the  mortgagor  nor  mortgagee  is  made  a  party,  and  no  assignment  by  them  to 
him  of  the  property  or  cause  of  action  is  shown.  Harland  v.  Bankers'  &  Mer- 
chants' Tel.  Co.,  32  F.  305. 

A  receiver  appointed  in  an  action  to  foreclose  a  mortgage  given  by  a  telegraph 
company,  and  claimed  to  cover  all  subsequently  acquired  property  of  the  mort- 
gagor, cannot  maintain  a  bill  for  an  accounting  for  damages  suffered  by  the 
mortgagor,  from  breach  of  a  contract  to  construct  certain  telegraph  lines.    Id. 

Under  an  order  appointing  a  receiver  pending  foreclosure,  and  authorizing 
him  to  sue  as  he  may  be  advised,  he  cannot  sue  for  a  decree  declaratory  of  the 
right  of  the  mortgagee  and  other  lien  holders  in  the  property,  and  to  obtain  pos- 
session thereof,  the  relief  being  in  the  nature  of  an  ejection,  of  which  equity 
has  no  cognizance,  even  though  plaintiffs'  title  is  not  such  as  to  afford  him  a 
remedy  at  law,  and  the  former  a  proper  subject  for  a  supplemental  bill  in  the 
foreclosure.    Harland  v.  Bankers'  &  Merchants'  Tel.  Co.,  33  F.  199. 

1  In  Be  Merritt,  5  Paige,  125. 
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But  at  common  law  he  cannot  maintain  an  action  for 
the  benefit  of  creditors  against  stockholders  for  unpaid 
balances  on  their  subscription,  and  he  can  only  acquire 
the  right  io  bring  such  action  under  statutes.  In  the 
absence  of  such  statutes  the  action  should  be  brought 
in  the  name  of  the  creditor  against  the  corporation  and 
the  delinquent  stockholders  jointly.1 

§  876.  Effect  of  the  appointment  upon  the  rights  of  cred- 
itors, etc The  statutes  of  "the  several  states  and  the 

practice  of  the  courts  must  be  consulted  for  definite 
knowledge  of  the  duties  and  powers,  of  receivers  and 
assignees  in  insolvency  proceedings.2 

Their  general  powers,  however,  are  indicated  by  the 


receiver,  being  in  fact  a  lease  of  the  A.  company's  lines  for  the  private  benefit 
of  the  defendant,  although  the  agreement  was  designated  as  an  agency,  an  action 
for  damages  for  defendant's  trespass  is  in  no  sense  an  action  against  the  receiver 
requiring  the  consent  of  the  court  which  appointed  him.  The  receiver  of  a  cor- 
poration appointed  in  a  foreign  jurisdiction  will  be  allowed  to  sue  to  foreclose  a 
mortgage  given  to  the  company  on  land  in  Alabama  where  no  creditor  of  the 
corporation  asserts  any  rights,  and  ample'  opportunity  has  been  afforded  for  that 
purpose,  and  only  the  parties  litigant  are  interested.  Boulware  v.  Davis  (Ala.), 
8  So.  84. 

After  reversal  on  error  of  a  judgment  against  a  corporation  which  meantime 
has  been  dissolved  and  a  receiver  appointed,  the  judgment  obtained  in  the  new 
trial,  to  which  the  receiver  was  no  party,  is  void  as  against  the  assets  in  his 
hands.    People  v.  Knickerbocker  Life  Ins.  Co.,  106  N.  Y.  619;  13  N.  E.  447. 

Where  receivers  of  a  railroad  company,  under  an  order  of  court  authorizing 
them  to  take  charge  of  all  the  company's  property  of  every  description  includ- 
ing leases,  carry  on  the  roads  and  have  the  use  and  benefit  of  certain  sleeping 
cars,  with  knowledge  of  the  terms  of  a  lease  under  which  the  cars  were  held 
and  used  by  the  company,  they  became  the  assignees  of  the  company,  and  are 
bound  to  perform  its  covenants,  as  to  the  care  and  return  of  the  leased  cars. 
Easton  v.  Houston  T.  C.  Ry.  Co.,  38  F.  784.  A  corporation  was  dissolved  for 
entering  into  a  partnership  for  the  illegal  purpose  of  monopolizing  the  manu- 
facture and  sale  of  sugar,  and  a  receiver  of  the  corporation  was  appointed,  with 
directions  to  convert  its  property  into  money.  Held,  that  as  the  partnership 
agreement  was  illegal,  the  receiver  was  not  entitled  to  an  accounting  of  the 
partnership  property.     Gray  v.  Oxnard  Bros.  Co.,  11  N.  Y.  S.  118. 

1  See  Adler  v.  Milwaukee,  etc.,  Co.,  13  Wis.  57;  Stillman  v.  Dougherty,  44 
Md.  380;  Chandler  v.  Keith,  42  Iowa,  99;  Pentz  v.  Hawley,  1  Barb.  Ch.  122; 
Van  Cott  v.  Van  Brunt,  2  Abb.  Pr.  U.  C.  283;  Holmes  v.  Sherwood,  16  F.  125; 
Hodges  v.  Silver  Hill  Mining  Co.,  9  Oreg.  200. 

2  Infra,  Ch.  XXXVI. 


•»80  PROCEEDINGS   WITH   RESPECT   TO  §  877 

circumstances  and  nature  of  the  cases  calling  for  their 
appointment. 

Their  general  duty  to  the  corporation  is  to  collect  all 
its  assets,  to  which  the  creditors  are  entitled,  whether 
they  be  such  as  the  corporation  itself  might  collect  or 
not ;  and  to  the  creditors  to  pay  them  in  the  proportion 
and  order  required  by  law  and  directed  by  the  orders  of 
the  court. 

§  877.  Extent  of  right  to  sue — There  is  no  limit  to  the 
right  of  the  receiver  to  bring  actions  other  than  that  to 
which  the  corporation  itself  is  subject.  He  may  sue  the 
directors  of  the  corporation  not  only  for  breaches  of 
trust,  but  for  statutory  penalties  incurred  by  them 
where  the  penalty  goes  to  the  creditors  generally.1 


1  Bank  of  Niagara  v.  Johnson,  8  Wend.  645.  Intervention  by  the  receiver 
of  a  dissolved  corporation,  on  hearing  of  a  writ  of  error  from  a  judgment  ob- 
tained against  a  corporation  before  dissolution,  for  the  purpose  of  protecting  his 
interest  and  assets  given  as  indemnity  to  the  sureties  on  the  bond  in  error, 
does  not  estop  him  to  defend  a  claim  against  the  assets  in  his  hands,  based  on  a 
judgment  rendered  after  remand  in  a  new  trial  on  the  merits,  to  which  he  was 
no  party.     People  v.  Knickerbocker  Ins.  Co.,  106  N.  Y.  619;  13  N.  E.  447. 

A  receiver  appointed  in  Alabama  by  the  chancellor  in  a  suit  by  certain  stock- 
holders of  an  insolvent  bank,  and  "  authorized  and  directed  to  institute  such 
■suits  at  law  and  in  equity  as  in  his  judgment  may  be  necessary  against  all  per- 
sons who  are  indebted  to  said  bank  or  against  whom  debts  are  claimed  by  said 
bank,  and  who  fail  or  refuse  to  pay  without  suit,"  can  file  a  bill  as  sole  com- 
plainant to  foreclose  a  mortgage  given  to  the  bank,  but  must  join  the  bank  as  a 
party.    Comer  v.  Bray,  83  Ala.  217;  3  So.  554. 

But  where  the  receiver  of  an  insurance  company  applies  for  and  obtains  an 
order  to  bring  suit  on  a  guaranty  given  by  another  company,  that  it  would  fulfill 
all  contracts  entered  into  by  the  former  company,  he  cannot  maintain  such  suit 
on  the  ground  of  the  misappropriation  of  assets  of  the  company  by  defendant. 
Pierson  v.  Cronk,  54  Hun,  636;  7  N.  T.  S.  573. 

After  the  sale  of  the  property  of  a  railroad  company  under  mortgage  and  a 
subsequent  sale  by  the  purchaser  to  a  new  company,  the  receiver  of  the  old  com- 
pany cannot,  by  summary  process,  compel  the  officers  of  the  new  to  turn  over 
to  him  the  books  of  the  old  company,  which  books  passed  into  their  possession 
when  the  property  changed  hands,  and  have  been  used  as  the  books  of  the  new 
company,  though  the  same  persons  were  the  officers  of  the  old  company.  Olm- 
sted v.  Rochester  &  P.  E.  Co.,  46  Hun,  552. 

Under  Code  6a.,  sec.  1688,  providing  that  on  dissolution  of  a  corporation  the 
superior  court  may  appoint  a  receiver  properly  to  administer  the  assets  of  the 
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§  878.  Suits  against  receiver. — Very  little  need  be  said 
concerning  the  right  of  parties  to  establish  by  suit  claims 
growing  out  of  corporate  transactions  against  the  estate 
of  a  corporation  in  the  hands  of  a  receiver. 

His  liability  to  be  sued  is  coextensive  with  his  right 
to  sue,  and  he  is  substituted  as  defendant  in  his  repre- 
sentative capacity  to  the  corporation  over  which  he  was 
appointed.  And  when  a  judgment  has  been  rendered 
against  him  in  any  action,  whether  founded  upon  con- 
tract or  tort,  it  constitutes  a  claim  against  the  assets  of 
the  corporation  in  his  hands.1 


1  Combs  v.  Smith,  78  Mo.  32.  Where,  but  for  the  existence  of  a  receiver- 
ship, the  rights  of  an  intervenor  to  double  damage  for  stock  killed  by  a  railroad 
company  would  be  determined  by  the  laws  of  the  state  in  which  he  resides  as 
interpreted  by  its  supreme  court,  the  fact  that  a  receivership  has  been  instituted 
should  not  be  allowed,  to  operate  to  increase  his  rights.  Central  Trust  Com- 
pany v.  Wabash  St.  L.  &  P.  E.  Co.,  30  F.  344. 

A  receiver  duly  appointed  to  take  charge  of  the  property  and  business  of  a 
corporation  is  the  proper  party  in  whose  name  suit  by  or  against  the  corpora- 
tion may  be  conducted.     Frankle  v.  Jackson,  30  F.  398. 

Where  an  action  at  law  was  begun  against  a  railroad  corporation  while  it  was 
in  the  hands  of  a  receiver,  and  afterwards  the  receiver  was  substituted  as  defend- 
ant in  the  place  of  the  corporation,  held,  that  the  chancery  court  appointing  a 
receiver  would  grant  the  plaintiff  permission  to  proceed  against  the  receiver 
and  would  restrain  the  receiver  from  setting  up  the  statute  of  limitations,  it  ap- 
pearing that  the  claim  was  outlawed  when  the  original  suit  was  begun.  Lehigh 
Coal  and  Nav.  Co.  v.  Central  K.  Co.,  42  N.  J.  Eq.  591;  8  A.  648. 

Where  the  entire  control  of  a  railroad  company  has  passed  to  receivers  as  fully 
as  it  was  before  exercised  by  officers  of  the  road,  the  receivers  may  be  held 
answerable  in  their  official  capacity  for  injuries  sustained  in  the  same  manner 
that  the  corporation  would  have  been.  Winborn's  Case,  30  F.  167;  Pope's  Case, 
30  F.  169. 

Where  a  corporation  is  in  the  hands  of  a  receiver,  who  has  full  possession  of 
its  property,  and  entire  charge  of  its  affairs,  the  corporation  cannot  be  prosecuted 
for  crimes  or  misdemeanors  committed  by  the  agents  or  servants  of  the  receiver. 
State  v.  Wabash  Ry.  Co.,  115  Ind.  466;  17  X.  E.  909. 

In  an  action  against  former  directors  of  a  corporation  by  stockholders,  for 
loss  incurred  by  defendants'  unauthorized  acts,  it  is  not  enough  to  show  the 
failure  or  refusal  of  the  receiver  of  the  corporation  to  bring  the  action,  but  he 
must  be  made  a  party  defendant  in  order  that  the  corporation  may  be  bound. 
Porter  v.  Savin,  36  F.  475. 

Where  a  receiver  answers  the  complaint  without  objecting  that  plaintiff  failed 
to  obtain  leave  to  sue  him,  he  cannot  afterwards  object  that  the  complaint 
does  not  so  aver.     Elkhart  Car  Works  Co.  v.  Ellis,   113  Ind.  215;  15  N.  E.  249. 

A  judgment  for  damages  should  be  against  <i  receiver  of  »  railroad  in  his 
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§  879.  As  a  general  rule  not  personally  liable. — No  such 
suit  will  lie  against  him  personally.     He  is  only  person  - 


official  character,  and  should  not  prescribe  any  particular  fund  on  which  it  shall 
be  a  lien,  as  all  the  property  of  the  company  is  in  the  hands  of  the  court  ap- 
pointing the  receiver,  and  the  latter  court  should  determine  matters  pertaining 
to  the  enforcement  of  the  judgment.  Brown  v.  Brown,  71  Tex.  355;  9S.  W.  261. 
In  trespass  against  a  railroad  company,  where  a  receiver  is  substituted  for 
defendant,  without  objection,  it  is  not  error  to  refuse  to  strike  out  his  name 
during  the  trial.    Jackson  v.  Dines  (Colo.),  21  P.  91S. 

Where  a  railroad  company,  in  consideration  of  a  right  of  way,  contracts  with 
the  grantor  for  the  erection  of  a  tank  on  his  land  for  its  use,  to  be  supplied 
with  water  from  his  spring,  and  agrees  to  pay  him  therefor,  a  lien  to  secure  such 
payment  exists  on  the  earnings  of  the  road  in  the  hands  of  a  receiver  subse- 
quently appointed,  and  an  action  for  the  breach  of  such  contract  will  lie,  and 
judgment  may  be  rendered  against  the  receiver,  under  general  laws  of  Tex.  1877, 
p.  12,  which  provides  that  all  causes  of  action,  when  determined,  existing 
against  the  corporation  at  the  time  of  the  appointing  of  a  receiver,  shall  be 
paid  out  of  the  earnings  of  the  corporation  while  in  his  hands,  and  the  same  shall 
be  a  lien  on  such  earnings.    Howe  v.  Harding,  76  Tex.  17;  13  S.  W.  41. 

Where  a  receiver  has  been  appointed  on  the  dissolution  of  a  corporation, 
against  whom  an  action  is  pending,  a  motion  to  substitute  him  as  party  defend- 
ant, in  its  stead,  comes  too  late  after  he  has  distributed  the  assets,  under  order 
of  the  court,  allowing  proved  claims  duly  advertised  for  under  the  statute 
Owen  v.  Homeopathic  Mut.  Life  Ins.  Co.  (Owen  v.  Kellogg),  10  N.  Y.  S.  75;  56 
Hun,  455. 

Where  a  state  court  has  jurisdiction  of  the  parties  and  the  subject  matter,  its 
judgment  against  the  receiver  of  a  United  States  court  is  final  and  conclusive. 
Central  Trust  Co.  v.  St.  Louis.  A.  T.  Ry.  Co.,  41  F.  551. 

Receivers  appealing  in  good  faith  from  the  judgments  of  the  state  courts 
should  not  be  required  to  give  supersedeas  bonds.  Central  Trust  Co.,  St.  Louis 
A.  &  T.  Ry.  Co.,  41  F.  551. 

Where  the  receiver  has  been  discharged  by  the  court  appointing  him  and  the 
property  returned  to  defendant,  the  jurisdiction  of  the  court  is  ended,  and  an 
order  in  such  decree,  that  the  property  shall  be  relieved  from  any  liability  on 
claims  not  established  by  intervention  in  the  suit  in  which  receiver  was  ap- 
pointed, does  not  affect  defendant's  liability  for  injuries  to  plaintiff  arising  from 
the  receiver's  negligence,  where  it  has  received  in  improvements,  earnings  out 
of  which  plaintiff  was  entitled  to  have  such  damages  paid,  though  his  claim 
was  not  established  by  such  intervention.  Texas  &  P.  Ry.  Co.  v.  Johnson, 
76  Tex.  421 ;  18  S.  W.  463.  A  receiver  appointed  by  a  United  States  circuit 
court  in  a  suit  to  foreclose  a  general  railroad  mortgage,  and  invested  with 
possession  of  all  its  property,  with  power  to  defend  all  suits  brought  against  him- 
self or  the  company,  and  intervene  in  pending  suits,  is  not  a  proper  party  to  an 
action  originally  brought  against  the  company  for  a  trespass  committed  before 
his  appointment.  Reversing  11 N.  Y.  S.  388.  Decker  v.  Gardner,  (N.  Y.),  26  N. 
E.  814.  In  a  suit  against  the  receiver  of  a  railroad,  appointed  by  a  court  of 
competent  jurisdiction,  for  damage  to  freight  while  he  was  operating  the  road, 
a  judgment  against  the  company  is  erroneous,  the  latter  having  been  made  a 
party  by  an  amended  petition,  alleging  that  the  receiver  had  been  discharged, 
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ally  liable  for  losses  and  injuries  sustained  through  his 
own  personal  neglect  and  misconduct.1     The   doctrine 


and  all  the  property  in  his  hands  returned  to  the  company,  but  no  facts  being 
alleged  or  proved  making  the  company  liable  for  loss,  which  occurred  while  the 
road  was  operated  by  the  receiver.  Texas  &  Pac.  Ry.  Co.  v.  Adams  (Tex.),  14 
S.  W.  666.  Where  several  million  dollars  of  the  net  earnings  of  a  railroad, 
while  in  the  hands  of  a  receiver,  have  been  invested  in  betterments  and  im- 
provements, and  the  receiver  has  been  discharged,  and  the  property  restored  to 
the  company,  it  is  liable  on  a  cause  of  action  which  accrued  against  the  receiver 
for  the  destruction  of  a  street-car1  by  collision  with  a  train.  Brown  v.  Rosedale 
St.  Ry.  Co.  (Tex.),  15  S.  W.  120.  Where  the  receiver  has  been  discharged  by  the 
court  appointing  him,  and  the  property  returned  to  defendant,  the  jurisdiction 
of  the  court  is  ended;  and  an  order,  in  such  decree,  that  the  property 
shall  be  relieved  from  any  liability  on  claims  not  established  by  interven- 
tion in  the  suit  in  which  receiver  was  appointed,  does  not  affect  defendant's 
liability  for  injuries  to  plaintiff  arising  from  the  receiver's  negligence, 
where  it  has  received  in  improvements  earnings  out  of  which  plaintiff 
was  entitled  to  have  such  damages  paid,  though  his  claim  is  not  estab- 
lished by  such  intervention.  Following  Railway  Co.  v.  Johnson,  13  S. 
W.  463;  Kretz  v.  Texas  &  P.  Ry.  Co.  (Tex.),14  S.  W.  1067.  At  the  time  of 
commencing  suit  to  foreclose  a  mortgage  and  trust-deed  on  certain  mining  prop- 
erty, an  ex  parte  order  was  made  on  application  of  complainants,  appointing  a 
receiver  of  the  company's  property,  to  take  charge  of  and  preserve  it,  and  he 
was  authorized  to  borrow  money  to  work  the  mine  and  do  things  necessary  for 
the  preservation  of  the  property.  At  this  time  the  company  owned  an  adjoin- 
ing tract  of  land  not  covered  by  the  mortgage  and  trust-deed,  and  had  a  station 
thereon  connected  with  the  mines  in  the  mortgaged  tract,  and  worked  as  a  part 
of  the  same  general  system,  under  a  single  management.  The  minerals  extracted 
from  the  whole  system  by  the  receiver  did  not  pay  the  expenses,  but  in  the  min- 
ing done  on  said  adjacent  tract  there  was  a  profit.  Held,  that  the  receiver  had 
no  right  to  take  ores  from  such  tract,  and  that  for  such  profit  he  was  liable  to  a 
general  creditor  of  the  company  on  "supplementary  proceedings  against  the  com- 
pany.   Reversing  23  P.  710;  Staples  v.  May  (Cal.),  25  P.  346. 

1  Davies  v.  Duncan,  19  Fed.  Rep.  477;  Turner  v.  Indianapolis,  etc.,  R.  R. 
Co.,  8  Biss.  527;  Camp  v.  Barney,  4  Hun,  373;  Farmers'  Loan,  etc.,  Co.  v.  Cen- 
tral R.  R.  Co.,  2  McCreary,  181.  It  is  no  jurisdictional  bar  to  a  suit  at  law,  for 
a.  tort,  against  receivers  appointed  by  the  court  of  chancery,  that  leave  to  pros- 
ecute was  not  first  obtained  of  that  court.  Reaffirming  Lyman  v.  Railroad  Co. , 
59  Vt.  167;  10  A.  346;  Town  of  Roxbury  v.  Central  Vt.  R.  Co.,  60  Vt.  121; 
14  A.  92. 

Where  a  mining  company  operates  its  various  mines  under  one  system  and 
the  proceeds  of  the  ore  extracted  from  each  are  used  indiscriminately,  for  the 
common  benefit  of  all,  a  receiver  appointed  on  the  foreclosure  of  mortgages 
■covering  a  part  only  of  the  company's  property,  with  power  to  take  possession 
of  the  mortgaged  premises  and  to  carry  on  the  mines,  who  is  permitted  by  the 
company  to  take  possession  of  its  entire  property,  and  to  work  all  its  mines, 
rendering  them  more  valuable  and  more  capable  of  paying  creditors,  cannot  be 
considered  a  trespasser,  and  is  not  personally  liable  to  a  general  creditor  of  the 
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'respondeat  superior  has  no  application  in  the  case  of 
misconduct  and  negligence  of  those  engaged  by  him  in 
a  subordinate  capacity  in  the  execution  of  the  trust 
without  his  personal  participation  therein.1 

And  a  court  of  a  state  foreign  to  that  of  the  receiver,. 
but  within  whose  territory  the  receiver  is  carrying  on 
business  or  using  property  which  forms  a  part  of  his- 
trust,  has  no  jurisdiction  over  a  suit  brought  for  dam- 
ages arising  from  his  negligence,  or  that  of  his  em- 
ployees, while  in  the  discharge  of  their  duties  in  the 
management  of  such  property,  without  the  consent  of 
the  tribunal  under  whose  direction  such  trust  is  being 
administered.2 

His  act  in  such  case  is  but  the  act  of  a  court  of 
equal  authority  and  dignity  with  that  in  which  the 
action  is  brought. 

Upon  this  ground  and  also  upon  that  of  the  incon- 
venience which  would  result  from  the  operation  of  a 
different  rule  a  receiver  cannot  be  made  a  party  to  an 
injunction  issued  to  restrain  him  in  the  discharge  of 
his  official  trust. 

The  proper  remedy  in  such  case  is  to  apply  to  the 


company  for  sums  realized  by  him  from  a  mine  not  covered  by  the  mortgage- 
Staple  v.  May  (Cal.),  23  P.  710. 

In  an  action  against  a  receiver  of  a  railroad  company,  for  injuries  received  by  a 
passenger,  judgment  should  not  be  entered  against  the  receiver  personally. 
McNulty  v.  Enoch  (111.),  24  N.  E.  631. 

1  In  an  action  against  a  receiver  of  a  railroad  company  for  damages  for  the 
negligent  killing  of  plaintiff's  testator  on  the  road  which  was  being  operated 
under  his  supervision,  the  court  said:  "The  property  was  in  the  court  for 
management  and  administration.  The  defendant  was  an  officer  of  the  court, 
obeying  its  orders  and  carrying  out  its  directions,  and  there  is  no  principle  upon 
which  a  receiver  or  other  officers  of  a  court  merely  obeying  the  orders  of  the 
court  having  no  interest  in  the  prosecution  of  the  work  and  deriving  no  profits 
from  it  should  be  held  answerable,  except  for  his  own  acts  and  neglects."  Car- 
dot  v.  Barney,  63  N.  Y.  281.  The  principle  declared  in  this  case  holds  good, 
although  the  damage  resulted  from  negligence,  of  which  the  employe  was  guilty 
in  a  different  state  from  that  of  the  receiver's  appointment.  Kain  v.  Smith,  11 
Hun,  552. 

*  Barton  v.  Barber,  104  U.  S.  106. 
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court  under  whose  order  of  appointment  he  acts  for 
instructions.1 

§  880.  His  title  to  possession  of  property. — A  receiver's 
right  of  possession  of  all  the  property  of  the  corporation 
attaches  immediately  upon  his  appointment;  and  any- 
one interfering  with  his  possession  may  be  attached 
for  contempt  as  may  a  defendant  over  whose  property 
a  receiver  has  been  appointed  for  refusing  to  deliver 
possession  to  him  in  compliance  with  the  order.2 

And  his  right  of  possession  carries  with  it  the  right 
to  preserve  the  property  and  to  make  all  needful  ex- 
penditures for  that  purpose.3 

But  persons  who  claim  title  to  property  in  good  faith 
adversely  to  that  of  the  party  represented  by  the  re- 
ceiver and  who  have  not  been  made  parties  to  the- 
litigation  out  of  which  his  appointment  arose,  are  not 
in  contempt  in  refusing  to  obey  the  order.* 

But  the  fact  that  property  is  in  the  hands  of  a  re- 
ceiver does  not  prevent  the  prosecution  of  an  action  to 
establish  a  mechanic's  lien  against  it.6 

§  881.  Custody  and  disbursement  of  funds. — In  extraor- 
dinary cases,  involving  a  large  outlay  of  money,  the 
receiver  should  always  apply  to  the  court  in  advance 
for  authority  to  make  the  purchase  or  improvement 
proposed,  and  except  in  such  cases,  the  submission  by 


1  Van  Rensselaer  v.  Emery,  9  How.  Pr.  135. 

2  People  v.  Rogers,  2  Paige,  103. 

3  Grant  v.  Phoenix  L.  Ins.  Co.,  7  S.  Ct.  849. 

4  In  a  case  where  one  had  purchased  property  at  a  sheriff's  sale  under  exe- 
cution against  a  defendant,  over  whose  assets  a  receiver  had  been  appointed,, 
and  he  had  not  been  afforded  an  opportunity  of  asserting  his  rights  before  the 
court,  it  was  held  that  he  was  not  in  contempt  for  refusing  to  deliver  the  prop- 
erty to  the  receiver  in  compliance  with  the  order  of  a  m aster.  Robeson  v.. 
Ford,  3  Edw.  Ch.  441. 

5  Richardson  v.  Hickman,  32  Ark.  -'(v.\. 
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the  receiver,  at  frequent  intervals,  of  his  accounts  to 
the  master,  giving  the  latter  an  opportunity  to  disallow 
whatever  he  may  not  approve,  will  be  regarded  as  a 
sufficient  reference  to  the  court  for  its  ratification  of 
the  receiver's  proceedings.1 

A  receiver  holds  the  funds  of  a  corporation  in  his 
hands  by  a  different  title  and  in  a  different  capacity 
from  those  appertaining  to  his  own  private  estate  ;  and 
if  he  mingle  the  trust  estate  with  his  own-  he  becomes 
personally  liable  for  the  former.2 


1  Cowdrey  v.  R.  Co.,  1  Woods,  331;  Vilas  v.  Page  (ST.  T.),  13  N.  E.  743\ 
Where  the  receiver  has  realized  on  all  the  assets  except  certain  stock,  bonds, 

and  real  estate,  which  are  for  the  time  unmerchantable,  except  at  a  sacrifice, 
the  court  may,  in  order  to  close  the  trust,  direct  the  security  to  be  sold  at 
jmblic  auction,  after  full  notice  to  all  persons  interested,  at  an  upset  price,  and 
in  proper  lots  to  invite  buyers.    In  re  Newark  Savings  Inst.  (N.  J.),  9  A.  375. 

On  petition  of  the  receivers  of  an  insolvent  railway  system  showing  that  one 
branch  had  earned  more  than  operating  expenses,  an  order  was  made  that  out 
of  the  profits  of  that  branch  the  rental  thereon  be  paid  until  otherwise  directed. 
Held,  that  the  lessor  had  a  right  to  rely  on  this  order  and  the  receivers  would  be 
required  to  pay  the  rental  from  the  time  specified.  Central  Trust  Co.  v. 
Wabash  St.  L.  <fe  P.  Ry.  Co.,  34  F.  259. 

Payments  made  by  liquidators  under  ex  parte  orders  of  a  court,  are  open  to 
inquiry  as  to  their  correctness.  In  re  Louisiana  Savings  Bank  and  Safe  De- 
posit Co.,  40  La.  Ann.  514;  4  So.  301. 

Though  a  decree  fixing  the  rights  of  attachment  creditors  and  the  liability  of 
a  garnishee,  and  requiring  payment  to  and  disbursements  of  the  fund  by  a  re- 
ceiver, be  final,  the  court  is  not  precluded  from  requiring  the  receiver  to  obey  its 
-order  as  to  the  fund.  Baltimore  &  C  R.  Co.  v.  Vanderwerker,  33  W.  Va.  191 ; 
10  S.  E.  289.     See  also,  In  re  Mallery,  50  Hun,  601. 

Where  an  insurance  company  issues  to  a  receiver  a  policy  on  his  interests  as 
receiver,  with  full  knowledge  of  the  capacity  in  which  he  acts,  it  is  no  defence 
to  an  action  on  the  policy  that  the  receiver  had  no  special  instructions  to  ex- 
pend money  in  his  hands  for  the  payment  of  premiums.  Thompson  v.  Phoenix 
Ins.  Co.,  10  S.  Ct.  1019;  136  U.  S.  287. 

A  receiver  cannot,  before  sale  of  the  goods  of  the  receivership,  take  an  in- 
terest therein  with  one  who  intends  to  purchase  them.  Penzel  Grocer  Co.  v. 
Williams  (Ark),  13  S.  W.  736. 

The  court  may  correct  a  mistake  in  the  computation  of  the  amount  of  a  re- 
ceiver's sale,  which  is  apparent  on  the  record  and  papers.  Bryant  &  Brown 
Shoe  Co.  v.  Block,  52  Ark.  458;  12  S.  W.  1073. 

2  It  was  held  that  he  becomes  a  debtor  to  the  estate  as  a  borrower,  where  a 
loss  ensued  from  his  depositing  the  funds  of  the  estate  in  a  bank  with  his  own. 
Matter  of  Stafford,  11  Barb.  353. 
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A  receiver  has  no  authority  to  invest  the  funds  of 
an  estate  in  his  hands  without  the  direction  or  consent 
of  the  court. 

In  the  absence  of  such  directions  his  whole  duty 
with  respect  to  funds  is  to  collect  and  preserve  the 
trust  fund  until  the  proper  time. for  its  distribution.1 

He  will  be  allowed  his  necessary  and  reasonable  ex- 
penses for  clerical  assistance  for  rent  and  counsel  fees 
but  will  not  be  permitted  to  indulge  in  extravagant  or 
useless  outlays.2 

§  882.  A  wider  latitude  in  receiverships  of  railroads. — 

Under  the  practice  in  cases  involving  receiverships  of 
railroad  companies  a  wide  latitude  of  discretion  has 
come  to  be  exercised  by  courts  in  the  matter  of  direct- 
ing and  allowing  disbursements. 

Debts  created  by  the  receiver  for  supplies,  labor,  and 
materials  used  in  making  permanent  improvements  of 
the  mortgaged  property  are  deemed  to  have  a  superior 
equity  to  those  of  ordinary  general  creditors  and  are 
given  preference  in  payment  over  even  the  secured 
debts  of  the  bondholders.3 

All  outlays  by  the  receiver  of  a  railroad  intrusted 
with  its  management  and  operation  made  in  good  faith 
in  the  ordinary  course  with  a  view  to  advance  and  pro- 
mote the  business  of  the  road  and  make  it  profitable 
and  successful  are  fairly  within  the  line  of  the  dis- 
cretion necessarily  allowed  him.4 

Receivers  have  been  allowed  to  complete  the  con- 
struction of  unfinished  portions  of  road  for  operation, 


1  Atty.-Gen.  v.  N.  A.  L.  Ins.  Co.,  89  N.  T.  94. 

2  Matter  of  Union  Bank,  etc.,  37  N.  J.  Eq.  420;  In  re  Com.  Fire  Ins.  Co.,  32 
Hun,  78;  People  v.  Universal  Life  Ins.  Co.,  30  Hun,  142. 

8  Turner  v.  Ind.  R.  Co.,  8  Biss.  315;   Wittenburger  v.  Logansport  R.  Co.,  106 
U.  S.286. 
4  Cowdrey  v.  R.  Co.,  1  Woods.  331. 
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and  to  give  priority  in  payment  to  the  demands  thus 
created  over  those  of  mortgage  bondholders  and  cred- 
itors generally.1 

There  is  undoubted  equity  to  support  these  allow- 
ances. The  disbursements  go  to  make  permanent  im- 
provements- which  not  only  increase  the  security  of  the 
bondholders  but  put  the  property  into  shape  to  yield  a 
revenue  for  the  final  payment  of  the  bonds  and  debts 
generally.2 

And  it  may  be  considered  as  settled  upon  precedent 
and  authority  though  not  very  clear  upon  principle  that 
courts  of  equity  have  discretionary  power  to  allow  such 
claims  in  preference  to  those  of  mortgage  bondholders, 
even  though  the  former  accrued  prior  to  the  appoint- 
ment of  a  receiver.3 


1  Hale  v.  Nashua,  etc.,  R.  Co.,  60  K.  H.  333;  Gilbert  v.  W.  C,  etc.,  Co.,  35 
Gratt.  (Va.)  586. 

2  Gilbert  v.  Railroad  Co.,  supra. 

3  Fosdick  v.  Schall,  99  XJ.  S.  235;  Williamson's  Adm'r  v.  W.  C.  V.  M.  &  G. 
S.  R.  Co.,  33  Gratt.  624.  See  also,  Burnham  v.  Bowen,  111  U.  S.  776;  Turner 
v.  I.  B.  &  W.  R.  Co.,  8  Biss.  315. 

The  first  case  in  which  this  doctrine  was  recognized  was  that  of  Turner  v.  I. 
B.  &  W.  R.  Co.,  supra. 

But  while  the  question  was  not  directly  in  issue  in  Fosdick  v.  Schall,  yet  it 
contains  an  excellent  exposition  of  the  doctrine,  and  is  generally  regarded  as 
the  leading  case. 

In  one  case  the  claims  which  were  given  priority  out  of  income  were  for  ad- 
vances of  money  to  pay  wages  made  nearly  two  years  before  the  appointment 
of  the  receiver.     Atkins  v.  Petersburg  R.  Co. ,  3  Hughes,  307. 

The  lien  creditors  of  a  railroad  filed  a  bill  and  had  a  receiver  appointed  for  it. 
No  formal  assignment  of  its  lands  was  made  to  the  receiver.  Subsequently, 
under  an  order  of  court,  he  sold  its  lands  to  satisfy  the  liens  on  the  road.  Held, 
that  no  formal  assignment  was  necessary  in  such  a  case  to  pass  title.  Russell  v. 
Texas  &  P.  Ry.  Co.,  68  Tex.  646;  5  S.  W.  6S6, 

Where  it  appears  that  a  railroad  company  for  which  a  receiver  has  been  ap- 
pointed is  without  credit  or  funds,  and  has  no  rolling  stock  except  one  locomo- 
tive on  which  there  is  a  vendor's  lien,  and  one  car  for  which  a  high  rental  is 
being  paid,  the  court  has  discretion  to  order  the  receiver  to  issue  certificates  of 
indebtedness,  for  the  purpose  of  obtaining  money  to  properly  care  for  and  op- 
erate the  road.    Central  Trust  Co.  v.  Tappan,  53  Hun,  638;  6  N.  T.  S.  918. 

Under  the  rule  in  Freundlich's  Case,  33  F.  701,  a  receiver  of  a  railroad  com- 
pany was  ordered  to  pay  wages  to  an  employ*;  of  the  road  during  recovery  from 
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Where,  during  a  receivership,  debts  have  been  incurred 
for  rolling  stock  and  other  supplies  used  in  operating 
the  road  and  which  have  become  part  of  the  property 


injuries  received  in  the  line  of  his  duty,  and  without  fault.  Missouri  Pac.  Ry. 
Co.  v.  Texas  &  P.  Ry.  Co.,  41  F.  319. 

Where  the  mineral  property  of  an  insolvent  mining  company  has  no  market- 
able value  independent  of  a  railroad  constructed  and  used  by  it  for  the  trans- 
portation of  ore,  a  court  of  equity  may  authorize  its  receiver,  placed  in  charge  of 
all  the  company's  property,  to  perfect  title  to  the  railroad  property  by  condem- 
nation proceedings,  as  well  as  to  repair  the  road  bed,  and  may  declare  the  cer- 
tificates issued  by  him  in  payment  thereof  a  first  lien  on  all  the  company's  prop- 
erty.    Earn  v.  Rorer  Iron  Co.,  86  Va.  754;  11  S.  E.  431. 

Receivers'  certificates  are  not  commercial  paper,  and  the  holder  takes  them 
subject  to  all  equities  between  the  original  parties,  even  though  he  acquired 
them  for  value  and  without  notice.  Central  Nat.  Bank  of  Boston  v.  Hazard,  30 
F.  484. 

When  receivers'  certificates  are  negotiated  at  a  discount,  which  the  receiver  is 
not  authorized  to  allow,  a  subsequent  bona  fide  holder  will  only  be  protected  to 
the  amount  actually  advanced  by  the  first  purchaser.  Id. 

Where  receivers  appointed  by  the  court  issue  certificates,  and  use  and  dispose 
of  the  same  in  a  manner  not  in  accordance  with  the  order  of  the  court  author- 
izing their  issue,  the  same  are  invalid,  and  of  no  effect.  Stanton  v.  Alabama  & 
€.  R.  Co.,  31  F.  585. 

A  contract  to  pay  invalid  certificates  issued  by  a  receiver,  made  by  a  purchaser 
of  the  property  who  subsequently  became  receiver,  not  being  required  by  an 
order  of  the  court,  cannot  be  enforced  against  the  receiver  in  his  official 
■capacity,  nor  the  property  be  made  liable  thereon.     Id. 

In  a  controversy  between  bondholders  and  holders  of  receivers'  certificates  of 
a  corporation  as  to  the  disposition  of  the  surplus  moneys  arising  from  the  sale  of 
the  corporate  property  under  a  prior  mortgage,  expenses  incurred  in  a  scheme 
for  the  reorganization  of  the  corporation,  for  which  it  is  claimed  a  large  portion 
of  the  bonds,  and  other  securities  were  pledged,  may  be  adjusted,  and  any  lien 
therefor  enforced.    Id. 

Under  an  order  authorizing  the  issuance  of  receivers'  certificates  to  pay  taxes, 
"wages,  and  freights  due  and  to  become  due,"  certificates  given  to  secure  a 
debt  to  a  merchant,  incurred  by  giving  orders  upon  him  to  employe's  in  payment 
of  wages,  were  held  invalid.  Fidelity  Ins.  &  Safe  Deposit  Co.,  v.  Shenandoah 
Iron  Co.,  42  F.  372. 

The  receivers  of  a  railway  company  received  and  paid  out  during  their  trust 
about  $60,000,000.  At  the  time  of  their  appointment  the  mileage  was  about 
3,600  miles  and  the  property  consisted  of  30  or  40  different  roads,  all  heavily 
mortgaged.  There  was  about  $4,000,000  of  floating  and  pressing  debts  resting 
upon  the  company,  and  its  credit  was  gone.  On  their  personal  guaranty  the 
receivers  obtained  money  to  satisfy  most  of  the  pressing  claims,  the  aggregate 
sum  thus  advanced  amounting  to  $22,000,000.  Considering  their  successful 
administration  for  two  years  and  a  half,  and  its  felicitous  outcome,  it  was  held 
that  $70,000  for  each  of  the  receivers  was  a  just  and  fair  compensation  for  the 
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covered  by  the  lien  of  the  bondholders,  these  debts  have 
been  allowed  as  a  prior  charge  upon  the  property  so 
sold  to  satisfy  such  indebtedness.1 

But  unless  some  such  special  equities  are  shown,  the 
current  operating  expenses  can  only  be  paid  out  of  the 
gross  income,  and  are  not  entitled  to  payment  out  of  the 
corpus  of  the  property  to  the  exclusion  of  those  having 
express  liens  thereon.2 

Without  previous  direction  from  the  court  a  receiver 
has  no  authority  to  expend  funds  in  making  improve- 
ments of  the  property  under  his  control  or  to  invest 
them  in  collateral  undertakings  which  he  may  deem 
advantageous  to  the  interests  of  his  trust,  such  as  inter- 
fering with  the  construction  of  a  competing  line  of  road 
or  attempting  to  defeat  municipal  subsidies  or  private 
aid  to  such  an  enterprise.3 

§  883.  Receiver's  debentures.— Certificates  of  indebted- 
ness or  debentures  are  a  modern  invention  of  the  courts 
to  meet  the  necessities  arising  from  a  lack  of  means 
for  keeping  railroads  in  the  hands  of  receivers,  in  oper- 
ation, maintaining  and  repairing  them. 

The  cases  in  which  the  issue  of  these  certificates  are 
authorized  are  generally  if  not  exclusively  those  in 
which  receivers  have  been  appointed  at  the  suit  of  mort- 
gage bondholders  where  from  the  fact  that  the  property 
is  already  heavily  encumbered  it  would  be  difficult  if  not 


services  actually  rendered.  Central  Trust  Co.  v.  Wabash,  St.  L.  &  P.  Ry.  Co., 
82  F.  187. 

When,  on  exceptions  to  a  report  containing  findings  of  facts  and  conclusions 
of  law,  the  report  is  modified  in  respect  to  the  latter  only,  a  trial  by  jury  will 
not  be  granted  at  the  instance  of  a  party  who  agreed  to  the  appointment  of  the 
referee,  and  moved  to  confirm  the  report.  In  re  Hooker's  Estate,  75  Iowa,  377 ; 
39  N.  W.  652. 

i  Union  Trust  Co.  v.  Souther,  107  U.  S.  591;  Burnham  v.  Bowen,  111  U.  S. 
176;  Miltenbergerv.  Logansport  R.  Co.,  106  U.  S.  286. 

2  Blair  v.  St.  L.  etc.,  R.  Co.,  22  P.  471. 

'  Cowdrey  v.  Galveston,  etc.,  R.  Co.,  93  U.  S.  352. 
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impossible  for  the  receiver  to  obtain  the  requisite  funds 
for  the  successful  prosecution  of  the  only  business  for 
which  the  subject  of  his  trust  is  adapted,  and  preserve 
it  for  the  benefit  of  the  mortgagees. 

Under  such  circumstances  a  practice  has  grown  up, 
and  within  certain  jurisdictions  of  our  country  has  be- 
come quite  general,  of  causing  certificates  of  indebted- 
ness to  be  issued  by  the  receivers,  and  declaring  them 
to  be  a  first  lien  upon  the  entire  property,  income  and 
franchises  of  the  railway  company,  the  order  of  the 
court  containing  these  terms  being  recited  in  the  body 
of  the  certificate. 

The  doctrine  that  courts  have  the  right  thus  to  sub- 
rogate a  new  lien  to  that  of  the  mortgage  bondholders 
was  not  established  without  fierce  opposition,  but  now 
may  be  considered  well  established  upon  authority.1 

The  power  to  issue  this  form  of  paper  credit  being 
extremely  liable  to  abuse,  great  caution  should  be 
exercised  in  conferring  it,  and  it  should  be  limited 
carefully  to  the  strict  requirements  of  the  particular 
case. 

No  limit,  however,  has  thus  far  been  established  with 
respect  to  the  purposes  for  which  this  power  may  be 
conferred  upon  receivers  other  than  that  they  shall  be 
connected  with  the  subject  matter  of  the  receivership 
and  necessary  to  its  proper  administration.3 


1  For  discussion  of  the  various  grounds  upon  which  this  branch  of  jurisdic- 
tion is  exercised,  see  Mayer  v.  Johnson,  33  Ala.  237. 

2  Mr.  High  collates  the  following  cases  and  gives  the  purposes  for  which  in  each 
of  them  the  receivers  were  allowed  to  issue  debentures :  For  the  preservation 
management  and  repair  of  the  road  and  for  the  purchase  of  rolling  stock,  Wallace 
v.  Loomis,  97  U.  S.  162;  for  the  making  of  repairs  only,  Hoover  v.  M.  &  G.  L. 
R.  Co.,  29  N.  J.  Eq.,  4;  for  the  further  construction,  equipment  and  final  comple- 
tion of  the  road,  Bank  of  Montreal  v.  C.  C.  &  W.  R.  Co.,  48  Iowa,  518;  Bank 
of  Montrealv.  Thayer,  7Fed.  Rep.  622;  to  complete  an  unfinished  portion  of  the 
road  within  the  time  fixed  by  law,  and  thus  prevent  the  lapsing  of  valuable  land 
grants  and  franchises  of  the  company,  Kennedy  v.  St.  Paul  &  Pac.  R.  Co.,  2 
Dill.  448;  s.  c.  5  Dill.  519;  for  the  improvement,  .repair  and  operation  of  the 
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The  issue  of  the  certificate  is,  however,  confined 
strictly  to  the  purposes  expressed  in  the  order,  and 
these  purposes  cannot  be  extended  by  application.1 

§  884.  Compensation.— The  question  of  what  compen- 
sation a  receiver  should  receive  for  his  services  is  one 
the  determination  of  which  falls  peculiarly  and  exclu- 
sively within  the  province  of  the  court  under  whose 
order  he  derives  his  authority  to  act.  There  is  no 
fixed  rule  or  measure  of  compensation  either  in  Eng- 
land or  in  this  country  ;  and  in  the  absence  of  a  statute 
on  this  subject  it  should  be  fixed  after  due  consider- 
ation of  the  capacity  and  business  tact  which  he  has 
exhibited  in  the  discharge  of  the  duties  of  the  position 
and  the  degree  of  difficulty  and  labor  involved  in  each 
particular  case.2 


road,  Turner  v.  P.  &  S.  R.  Co.,  95  111.  134;  Stanton  v.  A.  &  C.  R.  Co.,  2  Woods, 
506;  to  procure  rolling  stock  machinery  and  necessary  supplies,  and  to  repair 
and  operate  the  road,  Swan  v.  Clark,  110  U.  S.  602;  and  in  payment  for  labor, 
materials,  supplies  and  taxes  due  prior  to  the  receivership,  Humphreys  v. 
Allen,  101  111.  490;  Taylor  v.  P.  &  R.  R.  Co.,  7  Fed.  Rep.  377;  High  on  Re- 
ceivers, 2d  Ed.  sec.  398,  d. 

1  When  the  receiver  is  authorized  to  issue  certificates  as  material  is  furnished 
and  labor  performed  in  extending  the  road,  not  to  exceed  a  given  amount  per 
mile,  he  cannot  issue  them  in  advance  of  the  actual  performance  of  the  labor  or 
furnishing  of  the  materials.  Bank  of  Montreal  v.  C.  C  &  W.  R.  Co.,  48  Iowa, 
518. 

2  Day  v.  Croft,  2  Beav.  488;  Abbott  v.  Baltimore  &  Rappahannock  Steam 
Packet  Co.,  4  Md.  Ch.  310;  Cowdrey  v.  The  Railroad  Co.,  1  Woods,  331.  The 
surviving  receiver  is  entitled  to  fees  for  his  services  rendered  after  the  death  of 
his  colleague  and  of  a  trustee  of  the  same  estate.  Burroughs  v.  Bunnell,  70  Md. 
18;  10  A.  447. 

An  excessive  claim  by  the  receiver  for  compensation  for  his  services  is  not 
necessarily  a  fraudulent  charge,  particularly  where  he  merely  declares  his  opinion 
as  to  the  value  of  his  services,  and  where  witnesses  of  known  respectability  and 
high  business  standing  give  opinions  supporting  his  claim.  United  States  v. 
Late  Corporation  of  Church  of  Jesus  Christ  of  Latter-Day  Saints  (Utah),  21  P. 
500. 

Ten  thousand  dollars  is  an  adequate  compensation  for  the  services  rendered 
by  the  receiver  of  the  late  corporation  of  the  Church  of  Jesus  Christ  of  Latter- 
Day  Saints,  in  view  of  the  facts  and  the  property  which  he  collected  and  handled, 
amounting  to  $  725,000,  consisting  in  part  of  real  estate,  which  required  but  little 
trouble  in  caring  for,  and  of  personal  property  which  he  acquired  without  litiga. 
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In  Massachusetts  a  rule  seems  to  have  been  estab- 
lished whose  fairness  it  would  be  difficult  to  impeach. 
It  allows  receivers  such  sum  as  would  be  reasonable 
compensation  for  the  services  of  a  person  of  ordinary 
business  ability  who  is  competent  to  perform  the  duties 
of  the  position. 

§  885.  Counsel  fees. —Kecei vers  would  in  most  cases  be 
unable  to  effectually  administer  the  estates  entrusted 
to  them  without  either  considerable  practical  knowl- 
edge of  law  or  the  aid  of  counsel  possessing  such 
knowledge. 

And  the  duty  of  fixing  the  amount  of  counsel  fees, 
like  that  of  determining  upon  the  receiver's  compen- 
sation, rests  principally  with  the  court.  But  unlike 
the  compensation  of  the  receiver,  the  fees  of  counsel 


tion,  and  collected  and  otherwise  disposed  of  without  difficulty,  and  that  his  ac- 
tive duties  covered  only,  about  one  year.  United  States  v.  Late  Corporation  of 
Church  of  Jesus  Christ  of  Latter  Day  Saints  (Utah),  21  P.  516. 

Where  the  master  reports  that  the  compensation  allowed  a  receiver  is  fair  and 
reasonable,  and  his  finding  is  sustained  by  the  testimony  of  competent  and  ex- 
perienced men,  it  will  not  be  disturbed.  Karn  v.  Borer  Iron  Co.,  86  Va.  754;  11 
S.  E.  431.  Where  a  receiver  is  appointed  to  manage  the  business  of  a  corpora- 
tion, his  compensation  should  be  regulated  as  far  as  possible  by  analogy  to  the 
rate  of  compensation  allowed  guardians  and  trustees  for  like  services,  and  what- 
ever compensation  may  be  given,  the  order  making  the  allowance  should  be 
•definite,  so  that  it  may  not  be  doubted  on  what  basis  or  for  what  service  the 
particular  allowance  is  made.  Tome  v.  King,  21  A.  279;  6  Md.  166;  Hambleton 
v.  Same,  Id. 

See  also  Greeley  v.  Provident  Sav.  Bank  (Mo.),  15  S.  W.  429.  Upon  the 
allowance  of  compensation,  to  a  receiver  and  his  counsel  on  final  settlement, 
there  is  no  error  in  not  requiring,  at  the  hands  of  the  receiver  and  his  counsel, 
an  itemized  account  of  their  services.  The  allowance  of  compensation  to  a  re- 
ceiver cannot  be  resisted  on  the  ground  that  the  court  had  no  power  to  appoint 
the  receiver,  that  objection  being  a  collateral  attack  on  the  order  appointing 
him.  Id.  The  rtile  that  the  compensation  of  a  receiver  appointed  to  take 
charge  of  the  assets  and  wind  up  the  affairs  of  a  corporation  should  be  retained 
from  and  paid  out  of  the  funds  coming  into  his  hands,  generally  applies  to  those 
cases  where  the  receiver  closes  up  the  business  and  settles  his  accounts  in  pur- 
suance of  his  appointment,  and  not  to  cases  where  the  order  appointing  the  re- 
ceiver is  set  aside  as  improperly  made,  before  such  time.  French  v.  Gifford,  31 
Iowa,  428. 

1   Grant  v.  Bryant,  101  Mass.  567;  Jones  v.  Keen,  115  Mass.  170. 
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are  usually  fixed  ,  primarily  by  the  receiver,  subject, 
however,  to  the  approval  of  the  court.1 

A  receiver  is  seldom  authorized  by  the  order  of  ap- 
pointment to  employ  counsel,  but  receives  direction  or 
permission  for  that  purpose  upon  proper  occasion,  and 
is  at  liberty  to  select  and  employ  his  own  counsel. 
He  is  not,  however,  personally  liable  for  the  miscon- 
duct of  his  attorney  or  for  losses  caused  by  the  latter's 
embezzlements  without  the  participation  or  gross  neg- 
ligence of  the  receiver. 

The  receiver  may  make  payments  to  counsel  for  ser- 
vices rendered  by  him  from  time  to  time,  according  to 
contract,  and  present  the  amount  of  the  fees  so  paid  in 
his  current  or  final  accounts  for  allowance  and  settle- 
ment out  of  the  trust  fund.  It  is  scarcely  necessary 
to  say  that  such  fees  should  be  not  only  necessary  but 
should  have  been  promised  and  paid  in  good  faith. 

Counsel  fees  paid  out  in  good  faith  in  resisting  a 
motion  for  his  removal  have  been  held  to  be  a  proper 
charge  upon  the  trust  fund  in  the  hands  of  a  receiver.2 

Fees  due  counsel  for  services  performed  outside  the 
receivership  do  not  generally  come  under  the  head  of 

1  Where  the  employment  of  an  attorney  by  a  receiver  is  unlawful  by  reason 
of  his  employment  by  an  adverse  party,  he  should  not  for. that  reason  be  denied 
a  reasonable  compensation  for  services  which  were  valuable  to  the  receiver,  when 
performed  with  fidelity  and  ability;  but  a  charge  for  services  rendered  in  resist- 
ing an  application  for  an  accounting  by  the  receiver  is  properly  excluded,  as  well 
as  charges  for  services  rendered  in  a  manner  influenced  by  the  attorney's  pro- 
fessional connection  with  the  adverse  party.  Clapp  v.  Clapp,  49  Hun,  195;  1 
N.  Y.  S.  919. 

Independent  counsel  and  solicitor  for  the  receiver  of  an  insolvent  corporation 
should  be  appointed,  instead  of  permitting  the  counsel  and  solicitor  of  the  com- 
plainant, in  the  proceedings  to  wind  up  the  corporation,  to  act  for  him.  Emons 
v.  Davis  &  Dowd  Pottery  Co.  (8.  J.),  16  A.  167.  The  receiver  of  a  national 
bank  gave  a  claim  to  an  attorney,  agreeing  to  give  him  one-half  the  proceeds, 
and  directed  him  not  to  compromise  without  his  consent.  This  contract  was 
not  authorized  by  any  court,  nor  by  the  comptroller  of  the  currency.  Held, 
that  the  receiver  had  no  authority  to  make  the  contract,  and  that  the  attorney 
could  recover  no  part  of  a  lot  conveyed  to  the  receiver  in  compromise  of  the  claim. 
Barrett  v.  Henrietta  Nat.  Bank  (Tex.),  14  S.  W.  569. 

a  Cowdrey  v.  Railroad  Co.,  1  Woods,  331. 
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labor.  But  where  a  receiver  was  directed  to  pay  all 
claims  existing  on  the  pay  rolls  for  services  rendered 
among  other  things  subsequent  to  a  given  time,  the 
court  required  the  counsel  to  specify  the  character  of 
their  services'  in  order  that  the  receiver  might  under - 
standingly  comply  with  the  order  with  respect  to  the 
various  services  performed  by  them.1 

§  886.  Removal  and  discharge.— As  a  receiver  derives 
his  authority  solely  from  the  court  and  is  its  adminis- 
trative instrument,  it  is  plain  that  he  may  be  either 
removed  or  discharged  at  any  time  by  the  same  source 
of  authority.  The  right  of  a  court  of  equity  to  remove 
a  receiver  for  any  satisfactory  reason  at  any  stage  of 
the  litigation  is  well  settled.2 


1  Baylies  v.  Lafayette,  etc.,  R.  .Co.,  9  Biss.  90. 

2  The  entire  capital  stock  of  a  railroad  company,  and  more,  had  been  expended 
in  building  and  equipping  the  railroad,  and  an  indebtedness  of  at  least  $11,000 
had  been  incurred,  and  subsequently  mortgage  bonds  to  the  amount  of  $29,000  had 
been  issiied,  but  the  indebtedness  had  not  been  liquidated,  or  the  interest  on  the 
bonds  paid,  that  the  company  was  insolvent.  Held,  that  the  court  properly  re- 
fused to  discharge  the  receiver.  Sewell  v.  Cape  May  &  S.  P.  B.  Co.  (N.  J.),  9 
A.  785. 

Courts  of  equity  will  protect  the  interests  of  the  minority  holders  of  mortgages 
of  a  railroad  company  as  against  the  majority,  and  will  remove  receivers  ap- 
pointed at  the  instigation  of  the  majority,  where  it  appears  that  the  receivers  are 
incompetent,  and  that  part  of  them  have  interests  in  other  corporations,  adverse 
to  the  interests  of  the  minority  mortgagees,  and  are  using  their  influence  and 
powers  as  receivers  in  advancing  such  corporations,  at  the  expense  of  tbe  rail- 
road.   Atkins  v.  Wabash,  St.  L.  &  P.  By.  Co.,  29  P.  161. 

Upon  original  application  of  the  insolvent  Wabash  Bailroad  Company,  in  the 
United  States  circuit  court  for  the  Eastern  District  of  Missouri,  certain  receivers 
were  appointed  and  their  appointment  confirmed  by  the  several  circuit  courts 
exercising  ancillary  administration.  Afterwards  one  of  these  latter  courts,  act- 
ing within  its  circuit,  removed  these  receivers  for  unfitness,  and  appointed, 
another  to  act  within  the  jurisdiction  of  the  appointing  cot;rt.  Held,  by  the 
court  originally  appointing  the  removed  receivers,  that,  although  this  action 
was  not  according  to  the  comity  between  the  various  circuit  courts,  yet  an  order 
would  issue  directing  the  receivers  removed  in  such  circuit  to  surrender  the  con- 
trol of  the  lines  within  the  jurisdiction  of  the  court  making  the  removal  order  to 
the  receiver  appointed  in  their  stead.  Central  Trust  Co.  v.  Wabash,  St.  L.  & 
P.  By.  Co.,  29  F.  618. 
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And  the  exercise  of  the  discretionary  power  to  re- 
move a  receiver  will  not  be  interfered  with  on  appeal 
except  in  a  clear  case  of  abuse.1 

The  functions  of  a  receiver  usually  terminate  with 
the  litigation  in  which  he  was  appointed.2 

But,  as  in  the  case  of  his  removal,  the  court  has  a 
■discretion  in  the  determination  of  the  question  whether 
the  necessity  for  the  services  of  a  receiver  has  ceased. 
For  instance,  in  the  case  of  a  receiver  of  the  estate  of  a 
lunatic  upon  the  appointment  of  an  administrator  pen- 
dente lite  by  the  proper  court  of  probate  ;3  and  in  the 
case  where  a  receiver  has  been  appointed  over  the  prop- 
erty of  a  person  not  a  party  to  the  cause.4 

The  receivership  does  not,  however,  necessarily  ter- 
minate at  the  end  of  the  litigation,  and  the  court  may, 
if  the  exigencies  of  the  case  require,  continue  him  until 
no  longer  needed.5 

And  it  may  be  stated  generally  that  whenever  the 


The  receiver  of  an  insolvent  railroad  company  cannot  unjustly  discriminate  in 
the  charges  imposed  upon  rival  shippers  over  his  road,  in  order  to  increase  his 
revenues,  and  if  guilty  of  discrimination,  may  be  removed  by  the  court  therefor. 
Handy  v.  Cleveland  &  M.  R.  Co,,  31  F.  689. 

A  receiver  is  appointed  to  subserve  the  interests  of  all  persons  interested  in 
the  matter  committed  to  his  care,  and  the  power  to  remove  him  is  in  the  discre- 
tion of  the  court.  First  Nat.  Bank  v.  E.  T.  Barnum  Wire  &  Iron  Works,  27  N. 
W.  657;  60  Mich.  487. 

Where  a  receiver  is  ready  and  willing  to  pay  the  debt  of  a  creditor  of  the 
«state,  who  has  petitioned  for  his  removal,  in  full,  where  the  other  creditors  are 
satisfied  with  the  receiver,  the  petition  will  be  denied.  First  Nat.  Bank  v.  E.  T. 
Barnum  Wire  &  Iron  Works,  27  N.  W.  657;  60  Mich.  487. 

Where  the  receiver  of  an  insolvent  corporation  has  no  assets  in  his  hands,  it 
i§  not  error  to  discharge  him  upon  the  application  of  those  at  whose  instance  he 
was  appointed,  without  making  payment  of  his  compensation  and  charges,  a 
condition  precedent  to  the  discharge.  Joslyn  v.  Athens  Coach  &  Car  Co. 
(Minn.),  46  N.  W.  77. 

1  Ferry  v.  Bank,  15  How.  Pr.  446;  In  re  Colvin,  3  Md.  Ch.  300. 

2  Ireland  v.  Nichols,  40  How.  Pr.  87;  Field  v.  Jones,  11  Ga.  413;  Beverly  v. 
Brooke,  4  G-ratt.  220. 

3  In  re  Colvin,  3  Md.  Ch.  297. 

4  Lavender  v.  Lavender,  Ir.,  Rep.  9  Eq.  593. 

5  McCosker  v.  Brady,  1  Barb.  Ch.  346;  Whiteside  v.  Prendergast,  2  Barb. 
Ch.  471 ;  Ireland  v.  Nichols,  40  How.  Pr.  85. 
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authority  of  the  receiver  has  terminated,  whether  by- 
removal  or  final  discharge,  he  remains  liable  to  the 
beneficiaries  of  his  trust  until  his  accounts  are  settled 
and  allowed,  and  he  has  turned  over  all  property  and 
funds  to  his  successor  or  others  entitled  to  the  possession 
of  the  same. 

The  proper  proceedings  for  the  removal  and  discharge 
of  receivers  are  to  be  ascertained  by  consulting  the 
practice  of  the  state  and  court  where  such  proceeding 
is  to  be  instituted.  It  is  proper  that  all  parties  in  in- 
terest should  be  notified  of  an  application  for  the  dis- 
charge, but  an  omission  of  such  notice  may  be  treated 
as  a  mere  irregularity  which  will  not  justify  a  reversal 
of  the  order  upon  appeal.1 


1  Coburn  v.  Ames,  57  Cal.  201. 
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§  887.  When  the  writ  will  lie. 
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districts. 
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894.  To  compel  the  performance  of  public  duties. 
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896.  To  compel  operation  of  road. 

897.  Other  cases. 

898.  Cases  where  it  is  not  the  proper  remedy. 

899.  The  pleadings. 

§  887.  When  the  writ  will  lie. — It  often  happens  that  an 
ordinary  action  for  damages  for  breach  of  contract  or 
of  duty  by  a  corporation  would  furnish  no  adequate 
remedy.  In  such  cases  the  remedy  by  mandamus  is 
usually  proper  and  effective. 

It  is  deemed  beyond  the  scope  of  this  treatise  to 
broach  the  subject  of  specific  performance  in  equity, 
there  being  nothing  peculiar  in  it  as  an  equitable 
remedy  when  applied  to  corporations. 

A  general  discussion  of  this  remedy,  including  its 
history  and  a  review  of  changes  in  its  use  since  first 
adopted,  is  not  proposed.1 


1  Where  a  statute  provided  that  joint-stock  corporations  should  furnish  to  a 
designated  tribunal  a  list  of  stockholders  with  their  places  of  residence  and  the 
amount  of  stock  held  by  each,  and  a  corporation  of  the  class  specified  having 


§  888         INSTRUMENTALITY    OF   WRIT   OF   MANDAMUS.  999 

§  888.  To  enforce  performance  of  specific  duties — Man- 
damus is  the  appropriate  remedy  to  enforce  obedience 
where  a  specific  duty  is  imposed  by  law  upon  a  private 
corporation  and  no  other  adequate  or  specific  remedy 
is  provided  by  law.  It  is  the  proper  remedy  for  enforc- 
ing the  performance  by  canal  and  irrigation  and  other 
water  companies  of  the  duty  of  supplying  those  entitled 
to  it  with  water  for  irrigating,1  and  other  purposes.2 

Whenever  the  corporate  seal  is  necessary  to  the 
due  execution  of  an  instrument  made  by  a  corporation, 
or  which  it  is  its  duty  to  execute,  mandamus  is  the 
proper  remedy  to  compel  proper  attestation.3 

So  the  writ  lies  to  compel  the  performance  of  their  trust 
by  the  trustees  of  a  corporation  of  a  religious  character. 
Thus,  the  trustees  of  a  congregation,  organized  as  a 
branch  of  a  particular  church  or  denomination  were 
•compelled  to  admit  a  minister  who  had  been  duly  ap- 
pointed and  assigned  to  them  by  the  proper  authority.4 
But  it  was  refused  where  the  object  sought  by  the  writ 
was  to  compel  the  restoration  of  a  pew  to  the  petitioners 
by  trustees  of  a  church  for  the  reason  that  full  and 
adequate  relief  could  be  obtained  by  an  action  at  law 


failed  or  refused  to  do  so,  it  was  held  that  the  appropriate  remedy  to  enforce  a 
compliance  with  the  obligation  so  imposed  was  by  writ  of  mandamus.  Fireman' s 
Ins.  Co.  v.  Mayor,  etc.,  23  Md.  297;  Statev.  Wright,  10  Nev.  161.  Whereit  was 
provided  that  if  the  election  of  directors  of  an  incorporated  company  should  not 
"be  duly  held  on  a  designated  day,  it  should  be  the  duty  of  the  president  and  direc- 
tors "  to  notify  and  cause  an  election  for  directors  to  be  held  within  sixty  days," 
and  they  refused  to  perform  the  duty  so  imposed  upon  them,  a  writ  of  mandamus 
was  granted  upon  application  of  a  stockholder  to  compel  such  performance. 
People  v.  Cummings,  72  N.  Y".  433.  The  writ  was  granted  to  compel  the  officers 
of  an  incorporated  Cemetery  Association  to  permit  one  entitled  to  do  so  to  bury 
a  dead  body  in  a  lot  owned  by  him  within  the  cemetery,  such  refusal  having  been 
unreasonably  refused.    Mt.  Moriah  Cemetery  Ass'n  v.  Com.,  18  Pa.  St.  235. 

i  Price  v.  Riverside  L.  &  I.  Co.,  06  Cal.  431. 

2  People  v.  G.  I.  W.  Co.,  56  Hun,  76. 

8  King  v.  University  of  Cambridge,  1  Black.  Rep.  355 ;  Queen  v.  Kendall,  1 
Ad.  &  E.  N.  S.  366. 

*  People  v.  Steele,  2  Barb.  397;  Feizel  v.  Trustees  of  First  German  Soc,  9 
Kan.  592. 
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against  the  person  kept  out  of  his  rightful  possession.1 
The  writ  will  lie  to  compel  payment  by  a  corporation 
out  of  a  particular  fund  designated  by  statute  of  a  claim 
against  that  fund.2  But  it  will  not  be  granted  to  com- 
pel the  directors  to  make  provision  for  satisfying  ordi- 
nary demands  against  the  corporation,  even  though  the 
party  has  obtained  judgment  and  had  execution  issued 
thereon  with  fruitless  results.  He  will  still  be  left  to 
pursue  whatever  the  ordinary  remedies  provided  at 
law.8 

§  889.  How  far  the  writ  will  control  discretion.— An  im- 
portant modification  of  the  use  of  the  remedy  by  manda- 
mus is,  that  where,  by  law  or  agreement,  a  party  has  been 
vested  with  the  right  to  exercise  his  discretion  with 
reference  to  the  doing  of  an  act  the  writ  does  not  lie  to 
control  the  discretion.  This  rule  is  as  applicable  to 
the  officers  and  agents  of  corporations,  as  to  other 
persons  holding  stations,  trusts  or  offices. 

Accordingly,  where  the  charter  of  an  incorporated 
company  vested  its  directors  with  the  right  to  deter- 
mine according  to  their  best  judgment  as  to  the  time 
and  manner  of  collecting  unpaid  installments  of  stock, 
it  was  held  that  the  writ  could  not  be  granted  to  com- 
pel them  to  collect  such  subscriptions  at  any  particular 
time.4 

§  890.— Discretion  must  be  exercised  in  good  faith.— The 
mere  fact  that  a  statute  has  authorized  an  officer  or 
board  to  exercise  a  discretion  in  making  contracts  with 
private  parties,  and  to  pass  upon  their  claims  for  com- 
pensation for  services  performed  under  such  contracts. 


i  Commonwealth  v.  Rosseter,  2  Burn.  360. 

a  State  v.  Trustees  of  Wabash  &  Erie  Canal,  4  Ind.  495. 

»  Queen  v.  Victoria  Park  Co.,  1  Ad.  &  E.  N.  S.  288. 

*  State  v.  Canal  &  Claiborne  Sts.  P;  R.  R.  Co.,  23  La.  Ann.  333. 
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for  the  benefit  of  the  corporation,  whether  public  or 
private,  which  they  represent,  does  not  justify  them  in 
refusing  to  carry  out  such  contracts  and  paying  the 
price  agreed  upon.1 

§  891.  Writ  lies  to  correct  abuse  of  discretion. — There- 
fore it  is  not  strictly  accurate  to  say,  that  the  writ  will 
not  issue  to  control  discretion  ;  for  it  is  well  settled 
that  it  may  issue  to  correct  an  abuse  of  discretion  if 
the  case  is  otherwise  proper.2 

|  892.  Against  corporations  organized  to  furnish  com- 
modities to  cities  and  districts — Gas  and  other  companies 
which,  by  their  charters  or  contracts  with  munici- 
palities, enjoy  practical  monopolies,  may  be  compelled 
by  mandamus  to  furnish  the  commodity  in  reasonable 


1  Raish  v.  Bd.  of  Education,  81  Cal.  542.  In  this  case  the  question  was  fairly 
presented  in  a  proceeding  by  mandamus  under  a  contract  with  plaintiff  to  fur- 
nish supplies  for  the  use  of  the  public  schools  of  San  Francisco  which  had  been 
fully  performed  on  his  part.  The  court  said:  "  The  argument  that  the  board 
had  the  discretion  to  allow  or  reject  the  claim  and  that  its  action  was  final  and 
conclusive  so  far  as  the  proceeding  is  concerned  is  without  weight.  It  is  true 
that  under  the  statute  the  board  may  reject  any  'demand'  'for  good  cause.' 
But  although,  the  board  is  to  be  the  sole  judge  of  what  is  good  cause  still  the  re- 
jection cannot  be  arbitrary  or  capricious.  There  must  at  least  be  the  semblance 
of  a  cause.  The  board,  after  obtaining  materials  which  it  has  ordered  and  needs 
for  school  purposes,  cannot  say:  True,  the  materials  are  of  the  kind  and 
quality  ordered ;  but  we  have  concluded  not  to  pay  for  them  and  therefore  reject 
the  demand.' 

"  If  there  was  no  semblance  of  cause  then  it  is  clear  that  it  was  the  duty  of  the 
board  to  draw  the  drafts,  and  the  writ  was  properly  granted  to  compel  the  per. 
formance  of  this  duty."  Citing  Wood  v.  Strother,  76  Cal.  545,  where  the 
authorities  upon  the  subject  are  very  fully  collated  and  reviewed. 

2  Wood  v.  Strother,  supra  ;  Stockton  R.  R.  Co.  v.  Stockton,  51  Cal.  339;  Ex 
parte  Bradley,  7  Wall.  377;  State  v.  Lafayette  Co.,  41  Mo.  226;  Village  of 
Glencoev.  The  People,  78  111.  389;  People  v.  Superior  Court,  10  Wend.  285; 
Tapping  on  Mandamus,  14.  In  Wood  v.  Strother,  supra,  it  was  held  that  where 
the  statute  had  made  it  the  duty  of  the  auditor  of  a  city  and  county  to  counter- 
sign all  warrants  drawn  upon  the  treasury  for  street  work  "  who  before  counter- 
signing it  shall  examine  the  contract,  the  steps  taken  previously  thereto,  and  the- 
records  of  assessments,  and  must  be  satisfied  that  the  proceedings  have  been 
legal  and  fair,"  mandamus  would  lie  to  compel  him  to  countersign  a  warrant 
drawn  in  a  case  where  in  fact  there  has  been  a  compliance  with  the  law.     His 
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quantity  on  the  same  terms  as  those  on  which  it  is 
supplied  to  others,  to  one  inhabitant  who  is  willing  to 
comply  with  such  terms.1 

§  893.  Inspection  of  books  by  creditors.— The  right  is 
generally  given  by  statute  to  creditors  as  well  as  stock- 
holders, to  make  inspection  of  the  stock  registry  of 
corporations,  organized  for  profit.  And  where  a  per- 
sonal liability  is  imposed  upon  stockholders  in  favor  of 
creditors  in  connection  with  such  rights,  it  follows  that 
in  case  he  had  obtained  a  judgment  and  execution 
thereon  had  been  returned  unsatisfied,  it  might  be  nec- 
essary, as  the  only  means  of  making  such  personal 
liability  available,  to  ascertain  the  names  of  the  stock-, 
holders  from  the  books.  Under  these  circumstances, 
mandamus  will  lie  on  behalf  of  a  creditor.2 

§  894.    To  compel  the  performance  of  public  duties.— The 

■doctrine  was  early  asserted  by  the  English  courts  that 
a  railroad  company,  having  been  chartered  to  construct 
its  line  upon  a  designated  route,  and  having  begun  the 
construction  of  the  line  between  the  designated  ter- 
mini, could  be  compelled  by  mandamus  to  complete  the 
undertaking.  But  this  doctrine  was  subsequently  over- 
thrown in  England,  and  the  question  has  never  been 
directly  passed  upon  in  this  country.  The  reasoning 
employed  in  some  of  the  English  cases  is,  that  in  case 
of  merely  permissive  provisions  in  the  charter,  coupled 
with  the  grant  of  authority  to  exercise  eminent  domain, 
no  contract  is  created  between  the  sovereign  and  the 


•decision  upon  the  legality  of  the  steps  which  had  been  taken  previous  to  the 
presentation  of  the  warrant  for  his  signature  was  not  considered  final.  The 
-words  "fair"  were  not  considered  as  adding  anything  to  the  force  of  the  word 
*"  legal,"  but  was  "  one  of  these  expressions  which  are  put  in  for  the  sake  of  the 
sound  and  which  convey  no  definite  meaning." 

1  People  v.  Manhattan  Gas-Light  Co.,  45  Barb.  136. 

2  Green  v.  Derbyshire,  etc.,  R.  R.  Co.,  3  El.  &  Bl.  784. 
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corporation  for  the  construction  by  the  latter  of  the 
whole  or  any  portion  of  the  road.  And  this  rule 
equally  applies  to  canal,  turnpike  and  other  companies 
undertaking  public  improvements. 

The  policy  of  refusing  the  writ  in  such  cases  is  un- 
doubtedly correct ;  but  the  reasoning  upon  which  it  is 
sought  to  be  supported  appears  unsound.  Why  should 
a  charter  ever  be  granted  containing  a  grant  of  the 
important  and  prerogative  right  to  exercise  eminent 
domain  with  a  designation  and  description  of  the  place 
where  it  is  to  be  exercised,  except  Upon  the  condition 
always  implied,  if  not  expressed,  that  by  the  acceptance  of 
such  grant,  the  improvement  shall  be  made  ?  As  we  shall 
see,  the  state  may  by  quo  warranto  proceedings  forfeit 
the  charter  of  corporations  for  non -performance  of  con- 
ditions imposed  by  law,  whether  they  be  express  or 
implied  ;  the  contractual  relation  between  the  corpo- 
ration and  the  state  for  that  purpose  being  generally 
recognized.1 

If  it  is  recognized  for  that  purpose  why  not  for  another 
and  a  more  important  purpose  ?  The  public  cannot  be 
more  interested  in  having  an  unused  and  valueless 
franchise  forfeited  than  in  having  a  contract  for  the 
making  of  valuable  public  improvements  carried  out. 

The  true  and  the  only  sound  reason  for  refusing  the 
writ  in  such  cases,  rests  upon  the  difficulties  which 
would  be  encountered  in  enforcing  it.  The  same 
grounds  of  impracticability  exist  against  the  remedy  as 
those  which  have  been  mentioned  in  suits  for  specific 
performance  brought  by  subscribers  for  stock  in  quasi 
public  corporations  upon  condition  that  the  improve- 
ment shall  be  located  at  a  certain  place,  namely,  that 
the  court  will  not  undertake  the  superintendence  of 


Supra,  §  966. 
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vast  enterprises  calling  for  large  expenditures  of  capital 
and  involving  the  exercise  of  peculiar  scientific  knowl- 
edge and  mechanical  skill. 

That  the  refusal  to  grant  a  writ  of  mandate  in  these 
cases  should  rest  upon  the  grounds  of  inexpediency, 
and  upon  no  other,  is  borne  out  by  the  practice  of  the 
courts  in  granting  it  in  cases  where  its  proper  execu- 
tion maybe  superintended,  as  where  bridges  and  cross - 
ways  at  the  intersection  of  streets  and  public  highways 
are  needed  for  public  travel  and  convenience. 

The  remedy  by  mandamus  should  be  granted  to  the 
state  in  all  cases  where  a  clear  duty  is  either  impliedly 
or  expressly  assumed  by  quasi  public  corporations  in 
consideration  of  the  franchises  granted  to  them  by  the 
state  to  complete  the  construction  of  their  roads  on  the 
route  designated  in  the  charter ;  provided,  first,  the 
public  interest  and  convenience  demands  such  com- 
pletion, and  second,  that  the  existing  circumstances 
and  facts  show  that  the  powers  and  instrumentalities 
possessed  by  the  courts  are  adequate  to  the  due  en- 
forcement of  such  remedy  if  granted.1 

The  argument  advanced  by  some  of  the  English  judges 
that  the  public  interest  cannot  be  subserved  by  an  in- 
vestment in  an  enterprise  when  such  investment  will, 
in  all  probability,  prove  unprofitable,  is  a  mere  assump- 
tion which  excludes  in  advance  all  evidence  of  what  is 
such  public  interest.     The  mere  profitableness  or  un- 


1  Queen  v.  York  &  N.  Midland  R.  Co.,  1  El.  &  Bl.  178,  reversed  on  error  in 
the  Exchequer  Chamber,  lb.  858;  Queen  v.  Eastern  Counties  Ry.  Co.,  10  Ad.  <fe 
E.  531;  Queen  v.  York,  Newcastle  &  Berwick  R.  Co.,  16  Ad.  &  E.  N.  S.  886; 
Queen  v.  Gt.  Western  R.  Co.,  1  El.  &  Bl.  253,  reversed  on  error  in  Exchequer 
Chamber,  lb.  874.  Mr.  High  takes  a  position  in  agreement  with  the  later  Eng- 
lish cases  on  this  subject  and  in  opposition  to  the  view  of  the  text.  High  on 
Extr.  Rem.  Sec.  317.  The  reasoning  in  support  of  the  position  that  the  railway 
company  in  such  cases  is  under  an  implied  contract  to  construct  its  road  in  con- 
sideration of  the  grant,  was  very  forcibly  and  comprehensively  stated  by  Lord 
Campbell,  C  J.,  in  Queen  v.  York,  etc.,  Ry.  Co.  in  the  Court  of  Queen's 
Bench,  supra. 
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profitableness  of  an  undertaking  is  not  considered  as 
furnishing  a  sufficient  or  even  any  excuse  whatever  for 
the  non-performance  in  the  case  of  ordinary  contracts. 
Why  should  a  different  rule  ever  apply  in  the  case  of 
■contracts  between  corporations  and  the  state  ? 

§  895.  Construction  of  bridges  and  approaches  to  crossings. 

— The  appropriateness  of  the  writ  of  mandate  for  com- 
pelling the  construction  and  maintenance  of  bridges  and 
approaches  to  public  highways  according  to  the  require- 
ments of  law,  has  long  been  practically  recognized  both 
in  England  and  in  this  country. 

The  remedy  was  applied  in  the  case  of  a  railway 
•company  required  to  construct  a  bridge  across  a  navi- 
gable stream,  in  the  manner  prescribed  by  its  charter  so 
as  not  to  obstruct  navigation  ;*  and  also  where  to  keep 
and  maintain  in  repair  was  the  duty  specified.  And  it 
is  no  defence  to  the  proceeding  that  the  structure  de- 
scribed in  the  application  is  a  nuisance,  for  which  an 
indictment  will  lie,  since  that  would  not  afford  the  spe- 
cific relief  to  which  the  petitioner  is  entitled.2 

In  the  absence  of  legislative  enactment  to  the  con- 
trary, it  is  the  common  law  duty  of  a  railway  company 
to  have  every  highway  that  it  crosses  in  a  safe  condi- 
tion for  the  use  of  the  public  ;  and  mandamus  is  the 
proper  remedy  to  compel  performance  of  that  duty.3 


1  State  v.  Northeastern  R.  Co.,  9  Rich.  247. 

2  State  v.  Wilmington  Bridge  Co.,  8  Harr.  312;  Jn  re  Trenton  Water  Power 
Co.,  Spencer,  659.  Aside  from  the  indictable  consequence  of  the  nuisance  and 
independent  of  the  fact  that  an  action  at  law  will  afford  an  adequate  remedy  for 
past  injury,  a  mandamus  was  granted  to  compel  the  construction  of  a  bridge 
over  a  canal  which  intersected  a  private  road.  The  court  said :  "  Damages  might 
perhaps  do  for  the  past,  but  they  are  not  adapted  to  the  future.  The  obstruction 
will  still  remain.  Really,  however,  the  injury  is  manifestly  of  a  kind  which  it  is 
impossible  to  measure  with  any  approach  to  certainty  by  damages.  And  when 
there  is  no  other  adequate  remedy  mandamus  lies."  Hebesham  v.  Savannah, 
etc.,  Canal  Co.,  26  Ga.  665. 

3  People  v.  Chicago  &  Alton  R.  Co.,  67  111.  118.     It  will  lie  in  favor  of  a  city 
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§  896.  To  compel  operation  of  road — Whatever  the 
proper  rule  as  to  compelling  railroad,  canal  and  other 
companies  engaging  in  works  of  public  improvement  to 
complete  their  undertakings,  it  is  well  settled  upon 
anthority.  that,  after  their  works  are  completed,  manda- 
mus will  lie  to  have  the  objects  for  which  they  were 
created  fully  and  fairly  carried  out.  The  owners  of  all 
public  highways,  whether  of  railroads,  turnpikes  or 
canals,  are  bound  to  keep  them  fit  for  use.  In  the  case 
of  railroads,  the  owners  or  managers  are  bound  to  keep 
them  furnished  with  suitable  cars,  engines  and  attend- 
ants without  which  they  cannot  be  used  at  all  ;  and  the 
public  interest  in  these  facilities  is  such  that,  in  case 
of  failure  or  refusal  so  to  keep  and  maintain  them,  a 
mandamus  will  issue  to  compel  a  restoration  to  a  suit- 


to  compel  compliance  with  conditions  as  to  street  crossings  contained  in  ordi- 
nances granting  the  right  of  way  through  the  city.  Indianapolis  &  Cin.  R.  Co.  v. 
The  State,  37  Ind.  489.  It  is  no  defence  to  the  granting  of  the  writ  in  this  class 
of  castes,  that  compliance  with  it  would  compel  the  company  to  resort  to  con- 
demnation proceedings  for  the  taking  of  land.  People  v.  Dutchess,  &  C.  R.  Co.r 
58  N.  Y.  152.  It  lies  to  determine  the  mode  in  which  a  railroad  company  shall 
be  required  to  restore  a  street  and  to  compel  it  to  perform  its  duty  in  that  con- 
nection; State  v.  M.  &  St.  L.  R.  Co.,  39  Minn.  219;  to  compel  a  telephone  com- 
pany to  furnish  a  telephone;  Centr.,  etc.,  Tel.  Co.  v.  State,  118  Ind.  194.  The 
right  to  bring  a  suit  for  specific  performance  of  the  duty  imposed  upon  railroad 
companies  in  Nebraska  in  the  matter  of  constructing  crossings  is  not  exclusive 
of  the  remedy  by  mandamus.  State  v.  C.  B.  &  Q.  R.  Co.  (Neb.),  45  N.  W.  469. 
Compare  State  v:  N.  O.,  etc.,  R.  Co.  (La.),  T  So.  226.  It  is  the  proper  remedy 
to  compel  the  deposit  by  a  railroad  company  of  the  amount  of  an  award  of 
damages  resulting  to  land  from  its  construction  across  the  land  where  such  de- 
posit is  required  by  statute.  State  v.  Grand  Island,  etc.,  R.  Co.,  27  Neb.  694; 
43  N.  W.  419.  Under  a  statute  which  gave  a  railway  company  an  option  when 
its  line  crossed  a  turnpike  road  or  public  highway,  either  to  carry  the  road  over 
the  railway  or  the  railway  over  the  road,  it  was  held  that  a  mandamus  command- 
ing the  company  to  do  one  of  these  things  was  defective  unless  it  showed  on  the 
face  of  it  circumstances  which  established  the  impossibility  of  the  other  branch 
of  the  alternative  being  performed.  Queen  v.  Southeastern  R.  Co.,  4  H  L.  Cas. 
471.  It  is  also  the  proper  remedy  to  compel  a  railroad  company  to  construct  its 
fences  in  compliance  with  statutory  provisions ;  Ohio  &  M.  Ry.  Co.  v.  People, 
121;  111.  483:  13  N.  E.  236,  and  to  enforce  compliance  with  an  order  of  a  board  of 
commissioners,  for  a  reduction  of  rates  of  transportation.  State  v.  Fremont, , 
etc.,  R.  Co.,  22  Neb.  313;  35  N.  W.  118. 
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able  condition  for  the  accommodation  of  the  public 
travel  on  a  proper  application  being  made  therefor  by 
the  proper  authority.1  The  principle  has  been  extended 
so  as  to  compel  the  replacing  of  a  track  after  it  had 
been  removed  by  the  company.2 

§  897.  Other  cases.— There  is  virtually  no  limit  to  the 
uses  of  this  form  of  specific  relief  where  plain  duties 
are  due  by  corporations,  and  there  is  shown  to  be  no 
other  adequate  legal  remedy. 

The  following  are  additional  instances  where  it  has 
been  granted,  to  protect  the  rights  of  land  owners  to 
compensation  for  their  lands  taken  in  the  construction 
of  railroads  and  other  works  of  public  improvement  ;  s 
and  to  compel  the  erection  and  maintenance  of  a  depots 
the  acceptance  of  tax  receipts  in  payment  of  freight  or 
passage  where  the  duty  to  accept  them  was  imposed 
by  law,5  delivery  of  shares  of  the  capital  stock   of  a 


1  State  v.  Hartford,  &  If.  H.  R.  Co.,  29  Conn.  538.  The  petition  should  show 
for  what  purpose  the  company  was  chartered.  People  v.  Colo.  Centr.  R.  Co., 
42  F.  638.  Where  mandamus  is  asked  to  compel  a  railroad  company  to  run  its. 
trains  more  frequently  over  a  certain  part  of  the  road,  and  to  repair  and  put  in 
safe  condition  such  part  of  the  road,  and  the  company  answers  that  such  part 
of  the  road  has  never  paid  expenses,  and  that  it  is  financially  unable  to  make 
the  repairs  demanded,  or  run  additional  trains,  the  writ  will  be  refused.  Ohio- 
&  M.  Ry.  Co.  v.  People,  120  111.  200;  11  ST.  E.  347. 

2  King  v.  Severn  &  Wye  Ry.  Co.,  2  Barn.  &  Aid.  644. 

8  Queen  v.  Eastern  Counties  R.  Co.,  2  Ad.  &  E.  N.  S.  347;  King  v.  Water  Wks. 
Co.,  6  Ad.  &  E.  355;  Queen  v.  Trustees  of  Swansea  Harbor,  8  Ad.  &.  E.  439;. 
Queen  v.  Deptford  Pier  Co.,  910. 

*  R.  R.  Commrs.  v.  P.  &  D.  C.  R.  Co.,  63  Me.  269. 

5  Mobile  &  O.  R.  Co.  v.  Wisdom,  5  Heisk,  125.  It  is  the  duty  of  a  railroad  conr- 
pany  at  common  law,  as  well  as  under,  2  Starr  &  C.  St.  111.  C.  114,  par.  88,  pro- 
viding that  "  all  regular  passenger  trains  shall  stop.  .  .  at  the  railroad  stations  off 
county-seats, "  etc. ,  to  stop  a  sufficient  number  of  trains  at  its  station  at  a  county- 
seat  to  meet  the  demands  of  public  convenience  and  business  necessities ;  and 
this  duty  may  be  enforced  by  mandamus.  People  v.  Louisville  &  N.  R.  Co.,. 
120  111.  48;  10  N".  E.  657.  But  a  railroad  company  with  a  terminus  at  a  county- 
seat,  is  vested  with  discretion  as  to  the  points  of  location  of  its  tracks  and  sta- 
tions in  that  town ;  but  when  it  has  once  been  exercised  such  discretion  by  locat- 
ing the  track  and  stations,  and  maintaining  them  as  located  for  thirteen  (13)i 
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railroad  company  to  a  municipal  corporation  whose 
bonds  have  been  already  delivered  to  it ; 1  a  railway 
company  to  deliver  at  a  particular  warehouse  or  grain 
elevator  grain  consigned  to  it,  there  being  in  the  par- 
ticular instance,  no  other  adequate  remedy  ; 2  the  pay- 
ment of  taxes  upon  capital  stock.3 

§  898.  Cases  where  it  is  not  the  proper  remedy. — Where 

a  tax  had  been  illegally  assessed  and  collected  by  sale 
of  the  relator's  property,  it  was  held  that  a  mandamus 
directed  to  the  board  of  supervisors  and  ordering  them 
to  audit  and  pay  the  amount  so  collected  was  not  the 
proper  remedy,  but  he  should  have  sued  the  assessor 
who  wrongfully  assessed  his  property,  for  damages.4 
It  may  be  stated  as  a  well  established  rule,  that  where 
a  county  treasurer  has  funds  of  the  county  available ' 
for  the  payment  of  claims  against  the  county,  the 
holder  of  a  claim  which  has  been  duly  audited  may  sue 
the  treasurer  and  his  bondsmen  at  law  and  is  not  en- 
titled to  a  mandamus? 

As  a  general  rule,  no  mandamus  will  lie  where  the 
petitioner  has  merely  an  equitable  right.6 


years  it  cannot  remove  them,  or  refuse  to  stop  its  regular  passenger  trains  at 
such  stations.    Id. 

i  State  v.  Cheraw  &  C.  R.  Co.,  16  S.  C.  524. 

■'  Chicago  &  N.  W.  R.  Co.  v.  The  People,  56  111.  365. 

a  Emory  v.  The  State,  41  Md.  38. 

4  People  v.  Supervisors  of  Chenango  County,  1  Kernan,  563. 

5  Arrington  v.  Van  Houten,  44  Ala.  284;  State  v.  Bridgman,  8  Kans.  458; 
State  v.  McCrikus,  4  Kans.  250. 

6  King  v.  Marquis  of  Stafford,  3  Term  Rep.  646;  Queen  v.  Trustees  of  Balby 
Tp.  Road,  16  Eng.  L.  &  E.  276.  The  collector  of  a  county  deposited  in  bank 
money  to  which  the  legal  title  was  by  law  vested  in  the  board  of  chosen  free- 
holders, but  which  was  deposited  to  the  credit  of  an  account  opened  in  his 
own  name  as  collector.  When  his  term  of  office  expired  the  bank  refused  to  pay 
over  to  the  board,  on  its  order,  the  balance  remaining  to  the  credit  of  this  ac- 
count. Held,  that  mandamus  will  not  lie  to  compel  payment  of  the  money  to 
the  board,  as  it  has  no  legal  right  as  against  the  bank  to  such  payment.  Board 
of  Chosen  Freeholders  of  Essex  County  v.  Newark  City  Nat.  Bank  (N.  J.),  21 
A.  185. 
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Bat  the  fact  that  the  party  has  a  remedy  in  equity 
in  addition  to  his  legal  right,  will  not  be  a  reason  for 
refusing  relief  by  mandamus  where  his  legal  right  is 
plain  ;  and  in  that  case  the  writ  will  generally  be  re- 
fused.1 A  different  rule  prevails  in  California,  where  it 
is  held  that  the  pendency  of  a  suit  involving  the  same 
rights  either  at  law  or  equity  is  no  good  reason  for 
refusing  the  writ.2 

The  writ  will  not  be  granted  to  enforce  mere  con- 
tract obligations  except  where  the  claim  of  the  relator 
is  not  disputed  and  he  is  without  a  remedy  by  action 
of  law.  In  that  case  and  where  the  party  has  reduced 
his  claim  to  judgment,  a  mandamus  will  be  issued  to 
compel  the  proper  officer  or  board  of  a  municipality  to 
provide  for  its  payment.3  A  court  should  take  into 
consideration  any  damages  which  may  result  to  third 
parties  by  reason  of  delay  in  making  application  for 
the  writ  and  if  other  interests  have  arisen  which  will 
be  affected  by  the  writ,  if  granted,  it  should  be  denied.4 

§  899.  The  pleadings.— The  general  rules  of  pleading 
are  substantially  the  same  in  mandamus  as  in  other  civil 
actions.5     The  alternative  writ  of  mandamus  takes  the 


1  Hardcastle  v.  Maryland,  etc.,  R.  R.  Co.,  32  Md.  32;  School  Inspectors  v. 
People,  20  111.  525. 

2  Calaveras  County  v.  Brockman,  30  Cal.  325;  Oroville  &  R.  Co.  v.  Plumas 
•County,  37  Cal.  354. 

3  State  v.  Zanesville  Turnp.  Co.,  16  Ohio  St.  308.  See  Ham  v.  Toledo  R.  R. 
Co.,  29  Id.  174;  People  v.  Green,  66  Barb.  630;  Mansfield  v.  Fuller,  50  Mo. 
338. 

4  People  v.  Supervisors  of  Westchester  County,  15  Barb.  607;  Savannah  v. 
State,  4  Ga.  26. 

5  Commercial  Bank  v.  Canal  Commrs.,  10  Wend.  26;  People  v.  Ransom,  2 
Comst.  490;  People  v.  Supervisors  of  S.  F.,  27  Cal.  655.  In  mandamus  to  com- 
pel a  railroad  company  to  receive  and  recognize  the  relator  as  one  of  its  direc- 
tors, the  peremptory  writ  must  designate  the  term  during  which  he  is  to  be  ad- 
mitted as  a  director,  and  it  is  not  sufficient  to  require  the  company  to  receive 
him  "for  the  year  for  which  directors  were  elected  at  the  last  general  meeting 
of  stockholders."  Cross  v.  West  Virginia  C.  &  P.  Ry.  Co.  (W.  Va.),  12  S.  E. 
765. 
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place  of  a  declaration  or  complaint  in  an  ordinary  ac- 
tion at  law.  A  demurrer  to  the  writ  brings  before  the 
court  the  whole  legal  merits  of  the  controversy.  If  the 
demurrer  is  overruled  or  sustained  and  amendments 
made  which  make  the  petition  sufficient  prima  facie  to 
entitle  the  petitioner  to  the  relief  sought  the  respondent 
must  "  make  return "  which  takes  the  place  of  an 
answer  and  is  usually  designated  as  such.  Upon  the 
return  being  filed  the  petitioner  may  demur  or  take 
issue  as  in  other  cases.  A  jury  may  be  called  to  try 
issues  of  fact  raised  by  the  pleadings  ;  or,  if  the  pro- 
ceeding is  in  the  supreme  Court,  such  issues  will  be 
framed  and  sent  to  the  proper  county  for  trial  when 
necessary. 
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J913.  Parties  at  law. 
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§  900.  Distinct  from  liability  to  contribute  capital.— The 

liability  of  creditors  to  enforce  unpaid  subscriptions, 
courts  of  equity  took  cognizance  of  at  common  law.1 

But  upon  no  rule  of  the  common  law  or  equitable 
principle  should  the  members  of  a  corporation  be 
charged  with  a  personal  liability  on  account  of  its  debts, 
beyond  the  amount  of  capital  represented  by  shares 
taken  or  held  by  them.2 


1  Supra,  §  784. 

2  Toner  v.  Fulkuson  (Ind.),  25  N.  E.  218. 
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Independent  of  that  liability,  a  further  personal  lia- 
bility has  frequently  been  imposed  by  statute  or  by 
articles  of  association  for  the  purpose  of  still  further 
securing  persons  giving  credit  to  corporations.  Such 
liability  is  not  dependent  upon  the  question  whether 
anything  remains  unpaid  upon  the  subscription.1 

Sometimes  the  individual  liability  is  absolute  ;  in 
other  instances,  joint  and  several ;  but,  generally,  it  is 
placed  at  such  proportion  of  the  debts  and  liabilities  as 
the  amount  of  stock  owned  by  him  bears  to  the  whole 
of  the  subscribed  capital  stock  or  shares  of  the  corpo- 
ration, and  for  a  like  proportion  only  of  each  debt  or 
claim  against  the  corporation.^and  is  further  limited 
to  those  debts  contracted  while  the  relation  of  share- 
holder existed.  But  whatever  the  character  of  the 
liability  imposed,  the  authorities  are  uniform  in  giving 
such  statutes  a  strict  construction,  and  seldom,  if  ever, 
extend  them  by  implication  beyond  the  plain  purport 
of  the  language  employed.2 

The  National  Bank  Act  imposes  a  personal  liability 
upon  stockholders,  and  provides  that  the  estate  of  a 
shareholder  in  the  hands  of  the  executor  shall  be  liable 


1  Root  v.  Sinnock,  120  111.  350;  11  N.  E.  339;  McDonnell  v.  Ala.  G.  L.  Ins. 
Co.,  85  Ala.  401.  But  a  liability  imposed  in  a  state  constitution  is  not  self, 
enforcing.  Statutory  provisions  giving  a  remedy  are  necessary.  Morley  v. 
Thayer,  3  F.  737.  If  the  liability  is  imposed  upon  stockholders  of  certain 
classes  of  corporations,  and  not  upon  those  of  other  persons,  ostensibly  organiz- 
ing as  a  corporation  of  the  latter  class,  but  really  to  become  and  to  carry  on  the 
business  of  the  former,  do  not,  by  so  organizing,  escape  the  statutory  liability. 
State  v.  Minn.  T.  M.  Co.,  40  Minn.  213;  Mohr  v.  Minnesota  El.  Co.,  Id.  348. 
See  also  Young  v.  Iron  Co.,  65  Mich.  111. 

2  Chase  v.  Lord,  77  N.  Y.  1;  Chamberlain  v.  Huguenot  Mfg.  Co.,  118  Mass. 
532;  Gray  v.  Coffin,  9  Cush.  192;  Coffin  v.  Rich,  45  Me.  511;  O'Reilly  v.  Bard, 
105  Pa.  St.  569;  Salt  Lake  City  Nat.  B'k  v.  Hendrickson,  40  N.  J.  Law,  52; 
Windham  Prov.  Inst.,  etc.,  v.  Sprague,  43  Vt.  502;  Bassett  v.  St.  Albans  Hotel 
Co.,  47  Vt.  313;  Mayer  v.  Penn.  Slate  Co.,  71  Pa.  St.  293;  Diven  v.  Lee,  36 
N.  Y.  302;  Priest  v.  Essex  Hat,  Mfg.  Co.,  115  Mass.  380;  Davidson  v.  Rankin, 
34  Cal.  503;  Dewey  v.  St.  Albans  Trust  Co.,  57  Vt.  332. 
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in  like  manner  and  to  the  same  extent  that  the  testator 
would  be  if  living.1 

§  901.  Whether  contractual  or  penal.— There  is  a  con- 
flict in  the  decisions  and  authorities  as  to  the  exact 
nature  of  the  liability  under  such  statutes.  It  is  said, 
and  the  weight  of  authority  seems  to  favor  this  view, 
that  it  arises  from  a  contractual  relation  upon  the 
theory  that  the  statute  is  a  mere  general  declaration  of 
municipal  law,  and  that  when  one  becomes  a  share- 
holder in  a  corporation  he  voluntarily  assumes  ex  con- 
tractu the  obligations  imposed  by  law.2 

Such  statutes  must  be  distinguished  not  only  from' 
the  common  law  liability  for  unpaid  subscriptions,  but 
also  from  the  statutes  making  stockholders  liable  for 
the  debts  of  the  corporation  or  for  fixed  sums  for  acts 
of  dereliction  on  the  part  of  the  officers  and  agents  of 
the  corporation.  The  latter  are  generally  held  to  be 
and  are  construed  as  penal.3 


i  Richmond  v.  Irons,  121  U.  S.  27;  7  S.  Ct.  788 ;  Witters  v.  Sowles,  32  F.  130, 
holding  that  assets  which  have  been  transferred  to  devises  or  legatees  cannot  be 
subjected  to  liabilities  of  the  bank  accruing  after  the  transfer.  The  statutory 
individual  liability  under  the  national  banking  law  applies  to  a  married  woman 
who  is  such  a  shareholder,  without  regard  to  the  manner  in  which  the  stock 
was  acquired.  Witters  v.  Sowles,  32  F.  767;  Same  v.  Same,  35  F.  640,  holding 
also  that  the  remedy  to  enforce  the  assessment  against  the  married  woman 
and  to  charge  her  separate  property  is  at  law,   and  not  in  equity. 

But  the  liability  may  be  enforced  by  a  bill  in  the  nature  of  a  creditors'  bill 
brought  by  any  creditor  on  behalf  of  himself  and  all  other  creditors.  Gatch  v. 
Fitch,  34  F.  566. 

2  Sullivan  v.  Sullivan  Mfg.  Co.,  14  S.  Car.  494,  500;  Manville  v.  Edgar,  8  Mo. 
App.  324;  Terry  v.  Caiman,  13  S.  Car.  220,  227;  Nimickv.  Mingo  Iron  Wks. 
Co.,  .25  W.  Va.  184;  Moore  v.  Boyd,  74  Cal.  167;  15  P.  670.  See  Wiles  v. 
Suydam,  64  N.  Y.  173;  Corning  v.  McCullough,  1  Const.  47,  55;  Moss  v. 
McCullough,  5  Hill,  133,  per  Cowan,  J. ;  McMahon  v.  Macy,  51  N.  Y.  155. 
Under  the  Illinois  statute,  if  defendant  is  shown  to  have  been  a  stockholder 
when  the  suit  is  brought,  it  is  not  necessary  to  show  in  addition  that  he  was 
such  when  the  cause  of  action  accrued.    Root  v.  Sinnock,  120  111.  350. 

3  Sayles  v.  Brown,  40  F.  8,  where  a  statute  of  Rhode  Island,  imposing  a. 
liability  upon  the  stockholders  for  the  debts  of  the  corporation  for  failure  of  the 
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§  902.  Whether  primary  or  secondary — In  California, 
it  is  well  settled  by  several  decisions  of  the  Supreme 
Court,  that  the  right  of  action  under  the  statutory  pro- 
visions, accrues  against  the  stockholder  at  the  same 
time  as  against  the  corporation.1  Upon  the  con- 
struction generally  given  similar  statutes  an  individual 
corporator,  in  respect  to  his  personal  liability  for  the 
debts  of  the  corporation,  does  not  occupy  the  position 
of  a  surety,  but  that  of  a  principal  debtor.  His  re- 
sponsibility commences  with  that  of  the  corporation, 
and  continues  during  the  existence  of  the  indebtedness. 
It  has  been  held  not  contingent,  but  absolute  and  un- 
conditional.2 

§  903.    When  nature  of  liability  becomes  important. — 

The  question  whether  the  liability  arises  ex  contractu  or 
is  penal  in  character  becomes  important  when  its  enf  orce- 


officers  to  file  a  statement  of  capital  paid  in,  and  amount  of  indebtedness  was 
held  to  impose  a  penalty  and  hence  was  not  enforceable  in  the  state  of  Maryland. 

1  Civ.  Code,  sec.  322;  Davidson  v.  Rankin,  34  Cal.  503;  Larabee  v.  Baldwin, 
35  Cal.  168;  Stilphen  v.  Ware,  45  Cal.  110. 

2  Mokelumne Hill,  etc.,  Co.  v.  Woodbury,  14  Cal.  265;. Davidson  v.  Rankin,  34 
Id.  503;  Young  v.  Rosenbaum,  39  Id.  646;  Sonoma  Va.  B'k  v.  Hill,  59  Id.  107; 
Faymondville  v.  McCullough,  Id.  285;  Mitchell  v.  Beckman,  64  Id.  117;  Morrow 
v.  Superior  Court,  Id.  383;  Fuller  v.  Ledden,  87  111.  310;  Todhunter  v.  Randolph, 
29Ind.  275;  Perkins  v.  Saunders,  56  Miss.  733;  Flash  v.  Conn,  16  Fla.  428; 
Stewart  v.  Lay,  45  Iowa,  604.  Under  a  bank  charter  that  provides  that,  on  de- 
fault by  the  bank  in  the  payment  of  any  debt  or  liability,  the  stockholders  shall 
be  held  individually  responsible  for  an  amount  equal  to  the  amount  of  stock 
held  by  them  respectively,  the  stockholders  are,  in  effect,  partners,  and  not  as 
sureties  to  the  creditors  of  the  bank.  Schalucky  v.  Field,  124  111.  617;  16  N. 
E.  904. 

In  an  action  to  enforce  the  personal  liability  of  stockholders,  under  Rev.  St. 
Wis.,  §  1773,  for  a  corporate  obligation,  the  liability  is  primary  and  absolute, 
arising  upon  the  creation  of  the  obligation,  and  limited  only  by  the  debt  con- 
tracted, and  does  not  fall  within  the  provision  of  Rev.  St.  Wis.,  §  3224,  that  the 
court,  "  when  necessary,"  shall  cause  an  account  to  be  taken  of  debts  due  to 
and  from  the  corporation,  shall  appoint  a  receiver,  etc.,  but  may  be  enforced  by 
action  at  law.     Flour  City  Nat.  Bank  v.  Wechselberg,  45  F.  547. 

A  complaint  in  an  action  to  enforce  the  personal  liability  of  stockholders, 
which  charges  that  defendants  "  were  all  of  the  stockholders"  of  the  corpora- 
tion, though  possibly  objectionable,  on  a  motion  to  make  more  definite  and  cer- 
tain, will  not  be  held  demurrable,  as  failing  to  charge  that  defendants  were 
stockholders.    Flour  City  Nat.  Bank  v.  Wechselberg,  45  F.  547. 
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ment  is  sought  in  a  tribunal  of  a  state  other  than  that 
whose  statutes  impose  it.  It  is  well  settled  that  the 
validity,  effect  and  enforceability  of  contracts  are  gov- 
erned by  the  lex  loci  contractu  while  statutes  imposing 
penalties  have  no  extra  territorial  force.  If  the  lia- 
bility sought  to  be  enforced  is  in  the  nature  of  a  con- 
tract and  is  not  opposed  to  the  legislation  or  public 
policy  of  the  state  in  which  its  enforcement  is  sought, 
the  courts  of  that  state  will  give  effect  to  it ;  but  it  will 
be  otherwise  if  it  be  penal  in  its  nature.1 

The  liability  of  stockholders  is  determined  by  exam- 
ination of  the  charter  or  statutes  under  which  the  cor- 
poration is  organized.2  But  the  law  of  the  former 
determines  the  method  of  enforcing  the  liability.3  But 
there  is  no  doubt  of  the  contractual  nature  of  the 
liability  between  the  stockholders  for  contribution 
under  such  statutes.4 


1  First  Nat.  B'k  v.  Gustin-Minerva  Consol.  Min.  Co.,  42  Minn.  327;  6  L. 
R.  An.  676;  Sav.  Ass'n  v.  O'Brien,  51  Hun,  45;  DeVrickson  v.  Smith,  27  N.  J. 
L.  166;  Plymouth  First  Nat.  B'k  v.  Price,  33  Md.  487;  Halsey  v.  McLean,  12 
Allen,  438;  Gale  v.  Eastman,  7  Mete.  14;  Scoville  v.  Canfield,  14  Johns.  338; 
Ogden  v.  Folliott,  3  L.  R.  733;  State  v.  John,  5  Ohio,  217.  Statutes  imposing  a 
liability  upon  stockholders  for  failure  to  give  certain  notices  are  penal  in  char- 
acter and  not  enforceable  beyond  the  state  enacting  them.  Sayles  v.  Brown,  40 
F.  8;  Sturges  v.  Burton,  8  Ohio  St.  215;  Kritzer  v.  Woodson,  19  Mo.  327;  Hill  v. 
Frazer,  23  Pa.  St.  320;  Harrisburg  B'k  v.  Com.,  26  Pa.  St.  451;  Andrews  v. 
Murray,  33  Barb.  354;  Shaler  Hall  Quarry  Co.  v.  Bliss,  34  Barb.  309;  Boughton 
v.  Opis,  21  N.  Y.  261;  Squires  v.  Brown,  22  Plow.  Pr.  35,  45;  Bird  v.  Hayden,  1 
Robt.  383;  Cable  v.  McCune,  26  Mo.  371;  Lawler  v.  Burt,  7  Ohio  St.  .341. 

2  Bingham  v.  Rushing,  5  Ala.  406;  Lane  v.  Morris,  8  Ga.  474;  Bank  v.  Gus- 
tin,  etc.,  Min.  Co.,  42  Minn.  327;  Shaw  v.  Baylan,  16  Ind.  384;  Summer  v. 
Marcy,  3  Woodb.  &  M.  105;  Bank  of  St.  Marys  v.  St.  John,  25  Ala.  620;  Smith 
v.  Huckabee,  53  Ala.  193;  Trustees  v.  Flint,  13  Met.  539;  Coffin  v.  Rich,  45  Me. 
510. 

8  New  Haven  Horse  Shoe  Nail  Co.  v.  Linden  Spring  Co.,  142  Mass.  349;  First 
Nat.  B'k  v.  Gustin-Minerva,  etc.,  Min.  Co.,  supra;  May  v.  Black  (Wis.),  45  N.  W. 
549;  Sayles  v.  Brown,  40  F.  8. 

4  Sav.  Ass'n  v.  O'Brien,  51  Hun,  45.  See  also,  Perry  v.  Turner,  55  Mo.  41S; 
State  Sav.  Ass'n  v.  Kellogg,  63  Id.  540;  Donnelly  v.  Miillwal,  12  Mo.  App.  139. 
41  The  laws  of  the  state  where  a  corporation  is  organized,  as  construed  by  the 
courts  thereof,  are  rules  of  property  as  to  the  rights  and  liabilities  between  the 
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§  904.  The  remedy.— More  or  less  difficulty  is  encoun- 
tered in  attempting  to  reconcile  cases  of  this  class  in 
which  the  question  of  remedy  arises  unless  special 
attention  is  given  to  the  precise  language  of  the  statute 
under  consideration.  The  remedy  must  always  be 
such  as  is  appropriate  to  the  liability  to  be  enforced. 

The  statute  which  creates  the  liability  may  declare 
the  purposes  of  its  creation  and  provide  directly  or 
indirectly  a  remedy  for  its  enforcement.1  If  the 
statute  creating  the  liability  prescribes  a  remedy  that 
only  is  available  whether  the  proceeding  is  instituted 
in  the  state  creating  the  corporation  or  elsewhere,  and 
whether  in  the  state  or  federal  courts.* 

But  in .  the  absence  of  statutes  containing  specific 
provisions  on  the  subject,  and  prescribing  the  remedy 
according  to  the  weight  of  authority,  creditors  of  the 
corporation  must  exhaust  their  remedies  against  the 
corporation  and  .its  assets  before  proceeding  against 
the  shareholders  upon  their  statutory  liability.3 

There  are  a  number  of  authorities  which  seemingly 
conflict  with  this  view  ;    but  they  will  be  found  to  be 


corporation  and  stockholders;  and  stockholders  resident  in  that  state  who  have 
been  made  liable  as  such  under  those  laws  for  corporate  debts  may  in  equity 
maintain  an  action  in  a  federal  court  for  contribution  against  a  non-resident 
stockholder,  notwithstanding  the  fact  that  the  principal  liability  could  not  have 
been  enforced  anywhere  except  in  that  state."     Allen  v.  Fairbanks,  45  F.  445. 

1  Terry  v.  Little,  101  U.  S.  217.  See  Davison  v.  Rankin,  34  Cal.  503;  Young 
v.  Rosenbaum,  39  Id.  646;  Sonoma  Val.  B'k  v.  Hill,  59  Id.  107;  Mitchell  v. 
Beckman,  64  Id.  177;  Fuller  v.  Ledden,  8?  111.  310;  Todhunter  v.  Randolph,  29 
Ind.  275;  Perkins  v.  Sanders,  57  Miss.  733;  Flash  v.  Conn.  16  Fla.  428;  Stewart 
v.  Lay,  45  la.  604.  Under  the  California  statute  no  previous  recovery  against 
the  corporation  is  necessary,  nor  is  a  previous  demand  essential  to  a  right  of 
action  against  a  stockholder  where  it  would  have  been  useless.  Davidson  v. 
Rankin,  34  Cal.  503;  Young  v.  Rosenbaum,  39  Cal.  646;  Mitchell  v.  Beckman, 
64  Id.  117. 

2  Fourth  Nat.  B'k  v.  Francklyn,  7  S.  Ct.  757. 

3  Mean's  App.,  85  Pa.  St.  75;  Fourth  Nat.  B'k  v.  Franklyn,  120  U.  S.  747; 
Boylins  v.  Swift,  40  la.  648;  McClaren  v.  Franciscus,  43  Mo.  452;  Wriglit  v. 
McCormick,  17  O.  St.  86;  Lane  v.  Harris,  16  Ga.  217;  Drinkwater  v.  Portland,, 
etc.,  Ry.  Co.,  18  Me.  35;  Douchy  v.  Brown,  24  Vt.  197.     . 
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based  upon  statutes  containing  special  provisions.  In 
order  to  justify  such  a  construction,  the  intention  of 
the  legislature  to  create  a  primary  conditional  and 
immediate  liability  not  dependent  upon  the  failure  of 
corporate  assets  nor  collateral  to  the  liability  of  the 
corporation  should  be  apparent.1 

But,  generally,  proceedings  against  the  corporation 
will  be  excused  where  it  can  be  shown  that  they  are 
impossible  or  would  prove  nugatory,  whatever  the 
wording  of  the  statute.2  Under  the  National  Bank  Act 
the  time  and  the  necessity  for  enforcing  the  double 
liability  of  stockholders  therein  provided  are  matters 
resting  largely  within  the  discretion  of  the  comptroller 
of  the  currency.3  Where,  as  in  Alabama,4  the  statute 
gives  the  remedy  only  upon  dissolution  of  the  corpo- 


1  In  Mfg.  Co.  v.  Bradley,  105  U.  S.  175,  a  provision  of  the  charter  made- 
"  members  of  the  company  jointly  and  severally  liable  for  all  debts  and  eon- 
tracts  made  by  the  company  until  the  whole  amount  of  the  capital  stock  fixed 
and  limited  by  the  corporation  "  is  paid  in.  It  was  held  that  upon  a  bill  being 
filed  against  the  corporation  for  the  collection  of  a  debt  the  shareholders  might 
properly  be  made  parties  in  order  to  avoid  a  multiplicity  of  suits,  and  upon  the 
further  ground  that  the  shareholders  were  immediately  liable  under  such  provi- 
sion of  the  charter.  In  Walter  v.  Coe,  110  N.  Y.  109.  it  was  held  that  under  the 
latest  New  York  statute  on  the  subject  (Act  of  1875)  a  stockholder  may  be  sued 
before  judgment  against  the  corporation,  but  cannot  be  held  liable  until  after 
such  judgment.    See  also  Young  v.  Brice,  18  N.  Y.  St.  Rep.  945;  3  ST.  Y.  S.  123. 

2  Shellington  v.  Howland,  53  N.  Y.  371 ;  State  Sav.  Ass'n  v.  Kellogg,  52  Mo. 
583;  Dryden  v.  Kellogg,  2  Mo.  App.  87.  See  Ansonia,  etc.,  Co  v.  New  Lamp, 
etc.,  Co.,  53  N.  Y.  123;  s.  C.  91  U.  S.  656;  Fourth  Nat.  B'k  v.  Franklyn,  120 
IT.  S.  747;  Paine  v.  Stewart,  33  Conn.  516;  Munger  v.  Jacobson,  99  111.  349, 
holding  that  even  where  the  statute  requires  a  suit  to  enforce  a  statutory  liability 
such  suit  need  not  be  delayed  until  the  corporation  property  has  all  been  applied 
to  the  payment  of  debts,  if  it  be  clear  that  such  property  will  be  insufficient  to 
pay  everything;  Flash  v.  Conn,  109  IT.  S.  371;  Kinkaid  v.  Doninelle,  59  N.  Y. 
548;  Patterson  v.  Lynde,  112  111.  196.  The  appointment  of  a  receiver  does  not 
suspend,  and  need  not  delay  the  action.  Mason  v.  N.  Y. ,  etc.,  Mfg.  Co.,  27  Hun, 
307.  The  insolvency  of  the  corporation  and  the  fact  that  it  has  ceased  to  do- 
business  and  made  an  assignment  for  the  benefit  of  creditors  are  clearly  suffi- 
cient to  excuse  delay  in  bringing  suit  against  the  stockholders.  Mason  v. 
Lewis  (Ohio),  17  N.  E.  Rep.  558. 

3  Casey  v.  Gibson,  94  IT.  S.673;  Kennedy  v.  Gibson,  S  Wall.  498;  Strong  v- 
Southworth,  8  Bin.  331;  Nat.  B'k  v.  Case,  99  IT.  S.  628. 

4  See  McDonnell  v.  Ala.  G.  L.  Ins.  Co.,  85  Ala.  401. 
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•ation  it  is  held  that  for  that  purpose,  dissolution  exists 
when  the  corporation  has  debts  with  no  assets,  and  has 
ceased  to  act  and  -exercise  corporate  functions  or  the 
enterprise  which  it  was  formed  to  prosecute  has  come 
to  an  end.1 

§  905.  Demand  upon  corporation.— Where  stockholders 
are  made  primarily  and  co-ordinately  responsible,  and 
the  right  of  action  accrues  against  both  at  the  same 
time,  no  previous  demand  on  the  corporation  whatever 
is  necessary,  prior  to  proceeding  against  the  shareholder, 
except  in  those  cases  where  a  demand  ripens  a  cause 
of  action  into  a  right  of  action.2 

§  906.  Relation  between  stockholders  and  corporation 
with  respect  to  statutory  liability.— The  stockholders,  as 
between  themselves  and  the  corporation,  are  sureties 
or  guarantors,  while  the  corporation  is  the  principal 
debtor; 3  and  while  their  liability  to  creditors  is  primary 
and  not  secondary,  yet  courts  will  so  far  take  notice  of 
this  internal  relation  as  to  allow  a  discharge  of  a  debt 
pro  tcuQto  by  one  to  be  set  off  in  an  action  against  an- 
other.4 And  evidence  admissible  to  establish  a  demand 
against  the  corporation  will  be  received  where  the 
action  is  brought  against  the  stockholder.5 


1  Penniman  v.  Briggs,  Hopkin's  Chan.  300;  Perry  v.  Turner,  55  Mo.  418; 
Central  Agric,  etc.,  Ass'n  v.  Ala.,  etc.,  Ins.  Co.,  70  Ala.  120;  State  Savings  Ass'n 
v.  Kellogg,  52  Mo.  583;  Bank  of  Poughkeepsie  v.  Ibbottson,  24  Wend.  473  ;  Slee 
v.  Bloom,  19  Johns.  456. 

2  In  Mitchell  v.  Beckman,  64  Cal.  117,  a  commercial  banking  corporation  in 
which  the  defendant  was  a  stockholder  and  plaintiff  a  depositor,  had  closed 
its  doors  whereupon  plaintiff  brought  his  action  to  enforce  the  individual  statu- 
tory liability  of  defendant  for  the  unpaid  balance  in  the  bank  at  the  time  of  the 
suspension.  It  was  held  that  the  closing  of  the  doors  of  the  bank  dispensed 
with  a  demand  upon  the  corporation  before  bringing  the  suit,  although  the  bank' s 
by-laws  expressly  required  a  previous  demand  before  paying  balances  due 
depositors.    See  Sonoma  Val.  B'k  v.  Hill,  59  Cal.  107. 

8  Prince  v.  Lynch,  38  Cal.  528. 

*  San.  Jose,  etc.,  Sav.  Bank  v.  Pharris,  58  Cal.  380. 

s  Borland  v.  Haven,  37  F.  394. 
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§  907.  The  statutory  remedy  cumulative.— The  statutory 
remedy  against  stockholders  does  not  exclude  the  equi- 
table remedy  to  enforce  the  payment  of  unpaid  assess- 
ments on  the  stock.1  In  the  federal  courts,  in  New- 
York  and  perhaps  in  one  or  two  other  states,  the  only 
remedy  given  is  equitable.2  But  whether  a  creditor 
may  file  a  bill  in  equity  on  behalf  of  himself  and  all 
other  creditors  to  enforce  the  additional  liability  to 
that  having  relation  to  unpaid  capital  has  not,  so  far, 
been  definitely  settled.3 

Convenience  and  the  avoidance  of  a  multiplicity  of 
suits  it  seems  should  be  a  strong  argument  in  favor  of 
allowing  all  the  parties  similarly  interested  to  be 
brought  before  the  court  and  a  full  adjudication  upon 
the  claims  and  liabilities  had  in  one  action. 

Upon  this  ground  as  well  as  upon  others,  courts  of 
several  states  and  the  United  States  have  not  only  en- 
tertained jurisdiction  of  actions  brought  in  the  form  of 
a  creditor's  bill  in  such  cases,4  but  to  restrain  separate 
and  individual  actions  at  law  when  the  equitable  juris- 
diction has  once  attached  by  the  filing  of  a  suit  by  one 
or  a  portion  of  the  creditors,  and  to  bring  all  proceed- 
ings into  one  suit  and  all  parties  to  one  tribunal.5 

In  a  case  involving  directly  the  jurisdiction  to  this 


1  Harmon  v.  Page,  62  Cal.  448. 

2  Andrews  v.  Bacon,  38  F.  777;  Wellington  v.  Cont.  &  C.  I.  Co.,  52  Hun,  408. 
See  also,  Guadaloupe,  etc.,  Min.  Co.  v  West,  70  Tex.  391. 

3  The  reasoning  in  Harmon  v.  Page,  supra,  as  strongly  supports  concurrent 
jurisdiction  in  the  one  case  as  in  the  other. 

4  Pfohl  v.  Simpson,  74  N.  Y.  137 ;  Bank  of  U.  S.  v.  Dallam,  4  Dana,  575 ; 
Andrews  v.  Bacon,  38  Fed.  Eep.  777;  B'k  of  Poughkeepsie  v.  Ibbotson,  24 
Wend.  479;  Masters  v.  Rossie,  etc.,  Min.  Co.,  2  Sandf.  Ch.  301;  Van  Hook  v. 
Whitlock,  3  Paige,  409;  Matthews  v.  Albert,  24  Md.  527;  Norris  v.  Johnson,  34 
Md.  489;  Thebus  v.  Smiley,  110  III.  316. 

5  ErieRy.  Co.  v.  Ramsy,  45  X.  Y.  637;  Pfohl  v.  Simpson,  74  X.  Y.  137; 
Andrews  v.  Bacon,  38  Fed.  Rep.  777;  Guadaloupe,  etc.,  Ass'n  v.  West,  70  Tex. 
391.  It  is  now  the  settled  rule  in  New  York  that  the  action  must  be  in  equity 
against  all  stockholders  similarly  sitiiated.  Wellington  v.  C,  etc.,  Imp.  Co., 
.52  Hun,  408.    See  Tabor  v.  Mfg.  Co.,  11  Col.  419. 
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extent,  the  court  said  : — "  It  is  in  cases  where  many 
persons  have  claims,  and  are  prosecuting  or  about  to 
prosecute  them  at  law  against  one  defendant,  or  against 
a  class  of  defendants,  or  against  a  fund,  liable  in  equal 
degree  to  all  those  persons  and  to  others,  and  thus  there 
arises  the  fact,  or  the  probability,  of  a  multiplicity  of 
actions,  that  this  jurisdiction  of  equity  attaches."1  And 
it  is  immaterial  whether  the  right  of  action  arises  from 
general  principles  of  law,  or  from  particular  provisions 
of  constitutions,  or  statutes,  if  the  right  exists,  and  is 
likely  to  be  used  so  as  to  produce  mischief.2 

But  there  is;  no  doubt  of  the  general  right  of  any 
creditor  to  proceed  with  diligence  ;  and  if  the  amount  of 
his  claim  and  the  exigencies  of  the  case  affecting  his 
interest,  justify  it  to  resort  to  and  employ  all  legal 
remedies  within  his  reach,  either  against  one  stock- 
holder or  against  every  solvent  stockholder  within  the 
jurisdiction  of  the  court.  The  statute  by  making  the 
remedy  joint  and  several  clearly  gives  that  right,  and 
neither  the  shareholder  sued,  nor  any  other  creditor 
would  have  any  just  ground  of  complaint  in  such  case 
for  the  amount  recovered  would  only  be  the  proportion 
of  the  shareholders'  liability  fixed  by  law  in  favor  of 
the  particular  creditor,  and  would  not  affect  either  the 
right  or  the  remedy  of  the  other  creditors  against  the 
same  party.  » 

§  908.  Benefits  purely  personal  to  creditors.— The  benefit 
of  the  provisions  of  statutes  and  constitutional  pro- 
visions, securing  to  creditors  the  individual  liability  of 


1  Pfohl  v.  Simpson,  74  N.  Y.  137. 

2  This  right  is  recognized  in  Weeks  v.  Love,  50  N.  Y.  568,  and  cases  are  there 
cited  to  the  effect  that  there  may  he  an  equitable  action  against  all  such  stock- 
holders, and  that  in  a  proper  action  the  court  may  provide  for  the  taking  an 
account  enforcing  the  liability  of  all  of  them  for  the  benefit  of  all  the  creditors 
entitled  to  share  in  the  fund  to  be  collected  from  such  stockholders. 
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shareholders  may  be  waived  by  contract.1  But  it  cannot 
be  affected  or  controlled  by  any  inter  se  arrangement  of 
the  shareholders.  A  provision  in  the  articles  exempt- 
ing the  members  from  the  statutory  liability  does  not 
protect  them  ;  it  having  no  more  effect  than  similar 
provisions  in  articles  of  copartnership.2 

But  directors  are  chargeable  with  notice  of  such  pro- 
visions, and  where  they  exist  cannot  hold  the  stock- 
holders on  their  statutory  liability  for  indebtedness 
held  by  them  against  the  corporation.3  A  general 
exemption  from  liability  in  a  contract  will  be  construed 
to  refer  to  the  statutory  liability,  and  not  to  that  for 
unpaid  subscriptions.4 

So  far  is  this  additional  remedy  personal  and  inde- 
pendent of  the  contractual  relation  of  the  corporation 
with  its  shareholders  and  creditors  that  a  receiver, 
invested  with  all  the  estate  and  property  of  an  equi- 
table interest  of  an  insolvent  corporation,  could  not 
employ  it  for  the  benefit  of  creditors.  The  appoint- 
ment of  such  receiver  would  not  preclude  the  creditors 
from  enforcing  the  liability  directly  against"  the  share- 
holders by  a  separate  proceeding.5 


1  French  v.  Teschemacker,  24  Cal.  518;  Eobinson  v.  Bid  well,  22  Cal.  379; 
Basshor  v.  Forbes,  36  Md.  154;  Brown  v.  Eastern  Slate  Co.,  134  Mass.  590;  Re 
Athenaeum,  etc.,  Soc,  3De.  G.  &  J.  660;  Hallet  v.  Merchant  Traders',  etc., 
Ass'n,  13  Q.  B.  960;  Durham's  Case,  4  Kay  &  J.  517.  See  also,  Shelford  on  Joint 
Stock  Companies  (2d.  London  Ed.),  4.  Such  exemption  may  be  absolute  or 
only  partial.  In  re  State  Fire  Ins.  Co.,  1  Hem.  &  M.  457;  Lord  Talbot's  Case, 
5  De  G.  &  Sm.  386.  See  also  Reid  v.  Allan,  4  Exch.  326.  Compare  Sunder- 
land, etc.,  Ins.  Co.  v.  Kearney,  16  Q.  B.  925;  Pedell  v.  Gwynn,  1  Hurl.  &  N. 
590;  Hess  v.  Wertz,  4  S.  &  R.  (Pa.)  361. 

2  Sullivan  v.  Campbell,  2  Hall  (N.  Y.),  271;  Hess  v.  Wertz,  4  Searg.  &  R. 
356;  Greenwood's  Case,  3  De  G.  M.  &  G.  459;  Bromley  v.  Elliott,  38  N.  H.  287. 

3  In  re  Worcester,  etc,  Co.,  3  De  G.  M.  &  G.  180. 

4  Preston  v.  Cinn.,  etc.,  R.  Co.,  36  F.  54. 

6  Arenz  v.  Weir,  89  111.  35;  Farnsworth  v.  Wood,  91  N.  Y.  308;  Dutcher  v. 
Marine  Nat.  B'k,  Blatchf.  435;  Bristol  v.  Sanford,  12  Id.  341;  In  Jackson  v. 
Allen,  20  Blatchf.  C  C  525,  it  was  held  that  a  receiver  of  "  all  the  estate,  prop- 
erty and  equitable  interests  "  of  an  insolvent  banking  corporation,  created,  by. 
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§  909.  Meaning  of  "  debts  and  liability  "  as  used  in  the 
statute.— It  has  been  repeatedly  decided  that  individual 
stockholders  were  not  liable  to  creditors  for  damages 
arising  from  the  commission  of  torts  by  the  company's 
agents  under  statutes  which  imposed  such  liability  for 
"debts"  only.  But  when  the  term  "liabilities"  is 
used  in  connection  with  it,  the  combination  seems  suf- 
ficiently comprehensive  to  include  all  acts  and  species 
of  obligation  and  wrong,  for  which  a  civil  action  would 
lie,  except  such  as'are  purely  penal  in  character. 

But  the  torts  of  the  company's  agents  for  which  an 
action  would  lie  against  the  individual  shareholder,  are 
only  such  as  would  authorize  an  action  against  the  cor- 
poration itself.  But  it  seems  that  though  a  statute 
does  not  impose  liabilities  for  torts,  yet  if  a  judgment 
for  damages  arising  for  a  tort  be  first  recovered  against 
the  corporation,  the  judgment  itself  becomes  an  indebt- 
edness which  may  be  recovered  against  a  stockholder.1 


the  State  of  Illinois,  cannot  enforce  against  a  stockholder  in  the  corporation, 
the  liability  imposed  by  the  Illinois  statute  on  each  stockholder  for  double  the 
amount  of  his  stock,  such  liability  being  one  in  favor  of  creditors  of  the  bank 
and  not  in  favor  of  the  corporation. 

1  A  corporation  being  the  lessee  of  property  permitted  waste  thereon  for 
which  the  lessor  in  an  action  for  damages  recovered  a  judgment  for  $5,300  and 
the  corporation  being  insolvent  brought  suit  against  a  stockholder  thereof  on 
whose  stock  more  than  that  amount  was  then  unpaid  to  enforce  the  payment  of 
the  judgment.  It  was  held  that  whether  the  original  claim  of  the  plaintiff  for 
damages  was  or  was  not  an  "indebtedness"  of  the  corporation  within  the 
scope  of  Section  3,  Article  11,  of  the  Constitution  of  Oregon,  which  declares 
that  a  stockholder  of  a  corporation  "shall  be  liable  for  the  indebtedness"  of 
the  same  to  the  amount  unpaid  on  the  stock,  the  judgment  thereon  is  such  an 
"indebtedness."  Being  a  question  of  construction,  the  decision  is  applicable- 
to  cases  of  special  statutory  liability.  Powell  v.  Oregonian  Ry.  Co.,  36  Fed. 
Rep.  726.  An  employee  is  not  estopped  to  proceed  against  stockholders  of  an 
insolvent  corporation  for  his  wages  where  the  charter  provides  for  their  indi- 
vidual liability  by  taking  a  note  from  the  corporation  and  obtaining  judgment 
thereon  for  such  wages,  and  receiving  a  pro  rata  on  his  claim  out  of  the  cor- 
porate assets.  Jackson  v.  Meek,  87  Tenn.  69.  The  court  considered  that  the 
individual  liability  of  stockholders  was  designed  merely  to  supply  any  deficiency 
of  the  corporate  assets.  But  when  the  liability  of  a  stockholder  attaches  irre- 
spective of  any  judgment  against  the  company,  the  recovery  of  a  judgment  sub- 
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Although  a  judgment  against  the  corporation  is  con- 
clusive upon  the  stockholders,  as  to  the  fact  and  extent 
of  the  company's  liability,  it  is  not  conclusive  upon 
the  questions  whether  the  cause  of  action  adjudicated 
was  of  a  nature  to  involve  an  individual  liability  and 
whether  the  conditions  as  to  ownership  of  stock  and 
the  fact  of  such  owner-ship  at  the  time  specified  existed.1 

It  has  been  held  that  the  words  "  debts  contracted  " 
mean  all  liabilities  incurred  against  the  corporation 
during  membership,  whether  ex  contractu  or  ex  delicto} 
But  this  is  not  according  to  the  present  general  view  ;3 
Among  the  demands  which  have  been  held  to  be 
"  debts "  within  the  statutes  are :  liability  upon  a 
breach  of  warranty,4  and  a  claim  for  unliquidated 
damages  for  breach  of  contract  by  a  corporation.  But 
a  stockholder  is  not  liable  as  for  a  debt  for  a  claim  for 
damages  against  a  corporation,  arising  from  the  neg- 
ligence or  misfeasance  of  its  servants  ; «    At  any  rate, 


sequent  thereto  will  not  prolong  the  statutory  period  of  limitation.     Still  hen  v. 
Ware,  45  Cal.  110. 

1  Baker  v,  Brown,  33  Mich.  247;  Powell  v.  Williamette,  etc.,  R.  Co.,  15  Or. 
393;  Howell  v.  Manglesdorf,  6  Am.  &  Eng.  Cor.  Cas.  413.  In  an  action,  to 
subject  the  stockholders  of  a  corporation  to  liability  for  corporate  debts,  on  the 
ground  that  no  proper  certificate  of  certain  increased  stock  issued  by  the  com- 
pany was  ever  filed,  it  appeared  that  the  original  stock,  and  an  increase  thereof, 
up  to  $70,000,  had  been  fully  paid,  and  the  certificate  duly  filed.  Held,  that  the 
burden  was  on  plaintiff  to  show  that  defendants'  stock  was  increased  stock  of 
an  issue  subsequent  to  the  first  $70,000.    Griffith  v.  Green,  13  N.  Y.  S.  470. 

In  an  action  under  Pub.  St.  R.  I.  c.  155,  making  stockholders  liable  for  debts 
of  the  corporation  "  then  existing,"  upon  their  failure  to  file  the  required 
annual  certificate,  evidence,  other  than  the  judgment  against  the  corporation, 
is  admissible  to  show  when  it  contracted  the  debt  sought  to  be  enforced  against 
the  stockholder.  Congdon  v.  Winsor  (R.  I.),  21  A.  540;  holding  also  that  the 
stockholders  are  liable,  if  a  false  certificate  of  the  assets  and  liabilities  of  the 
company  is  filed. 

2  Carver  v.  Braintree,  2  Story  (U.  S.),  432-7. 

8  Child  v.  Boston  &  F.  Iron  Wks-,  137  Mass.  516;  Dolittle  v.  Marsh,  71  Neb... 
243;  Heacock  v.  Sherman,  14  Wend.  58. 
4  Dryden  v.  Kellogg,  2  Mo.  App.  87. 
6  Mill  Dam  Foundry  v.  Hovey,  21  Pick.  417. 
«  Cable  v.  McCune,  26  Mo.  371. 
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he  is  not  liable  before, judgment  is  obtained  against  the 
corporation.1 

The  phrase  "  liable  to  the  amount  of  his  stock  "  as 
used  in  the  constitutions  and  codes,  means  not  simply 
the  amount  remaining  unpaid  on  the  stock,  but  an  ad- 
ditional sum  equal  to  the  amount  of  the  stock.2 

§  910.  Judgment  against  corporation  as  evidence. — A 

judgment  obtained  against  the  corporation  is  conclusive 
against  the  shareholders  of  the  indebtedness  of  the 
corporation3  except  that  it  is  subject  to  impeachment 
for  fraud  or  on  other  grounds  by  them  in  any  case 
where  the  corporation  itself  might  successfully  attack  it. 

A  judgment  duly  obtained  against  the  corporation, 
and  an  execution  thereon  returned  nulla  bona  is,  in  a 
majority  of  the  cases  and  in  the  absence  of  different 
statutory  provisions,  held  to  be  a  prerequisite  to  the 
right  to  proceed  against  the  shareholder  on  his  statu- 
tory liability.4 

And  it  has  been  held  that  though  the  corporation  be 
insolvent,  the  liability  of  stockholders  for  unpaid  capital 
must  be  first  resorted  to.6     But  this  view  is  untenable 


1  See  Powell  v.  Oregonian  Ey.  Co.,  36 F.  726.  Nor  are  defendant  shareholders 
chargeable  with  a  previous  unsuccessful  attempt  to  have  a  receiver  appointed 
when  it  was  not  necessary.  Richmond  v.  Irons,  121  U.  S.  27;  7  S.  Ct.  188. 
They  should  not  be  charged  with  claiming  of  persons  who  failed  to  appear  and 
prove  their  claims.  Id.  See  Christensen  v.  Eno,  106  N.  T.  97;  2  N.  E.  648; 
Peters  v.  Ft.  M.  C.  Co.,  72  la.  405;  34  N.  W.  190. 

2  McDonnell  v.  Ala.  G.  L.  Ins.  Co.,  85  Ala.  401.  The  liability  under  the 
Alabama  statute  in  favor  of  creditors  does  not  accrue  until  after  dissolution.  Id. 

s  Came  v.  Brigham,  39  Me.  35;  Bullock  v.  Kilgour,  39  O.  St.  543;  Thayer  v. 
New  England  Lithographic  Co.,  108  Mass.  523;  Wilson  v.  The  Stockholders, 
etc.,  43  Pa.  St.  424;  Borland  v.  Haven,  37  Fed.  Rep.  394;  Hampton  v.  Weare, 
4  la.  13;  Don  worth  v.  Coolbaugh,  5  la.  300;  Farnum  v.  Ballard,  etc.,  Machine 
Shop,  12  Cush.  507.  The  fact  that  plaintiff  obtained  his  judgment  in  a  federal 
court  in  the  state,  instead  of  in  a  state  court,  does  not  deprive  him  of  this  stat- 
utory remedy.  Ballin  v.  J.  &  E.  B.  Friend  Lace  Importing  Co.  (Wis.),  47  N. 
W.  516. 

*  Supra,  §  824. 

6  Stewart  v.  Lay,  45  la.  604;  Wright  v.  McCormack,  17  O.  St.  86. 
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under  the  statute  of  most  of  the  states.  The  proceed- 
ing to  set  aside  the  judgment  against  the  corporation 
would  have  to  be  brought  in  equity,  or  made  available 
by  cross  action  where  the  action  on  the  judgment  was 
brought  in  a  court  having  both  legal  and  equitable 
jurisdiction. 

§  911.  Where  the  shareholder  is  also  a  creditor — Under 
the  statutes  no  more  than  with  respect  to  his  common 
law  liability  for  unpaid  capital  will  the  shareholder  be 
allowed  to  set  off  his  indebtedness  against  the  creditors. 
He  must  present  his  claims  and  share  ratably  with 
others  in  the  distribution,  unless  there  is  a  special  pro- 
vision in  the  statute,  charter  or  articles  to  the  contrary.1 

If  he  could  set  off  his  claim  as  a  creditor  against  his 
liability  as  a  stockholder,  he  might  be  paid  in  full  while 
the  other  creditors  would  receive  only  a  part  of  the 
amount  due  them.2 

§  912.  Priority  of  payment.— It  is  often  an  important 
-question  whether  a  creditor  first  suing  a  shareholder 
to  enforce  his  individual  liability,  and  who  is  guilty  of 
no  laches  in  prosecuting  his  suit,  is  entitled  to  a  priority 
over  a  creditor  suing  subsequently  but  who  first 
obtained  judgment. 

The  supreme  court  of  Illinois  answered  this  question 
in  the  affirmative,  giving  as  a  reason  that  "  otherwise 
it  would  be  within  the  power  of  the  stockholder  on 
being  sued  to  enforce  his  own  terms  with  the  creditor, 
or   to   entirely    defeat    his  recovery  by    hunting  up 


. !  Thebus  v.  Smiley,  110  111.  316;  Re  Empire  City  B'k,  18  N.  Y.  200,  227; 
Grissell's  Case,  L.  R.  1  Ch.  528;  Black's  Case,  L.  R.  8  Ch.  254.  See  Weber  v. 
Fickey,  47  Md.  196;  Emmert  v.  Smith,  40  Md.  123. 

2  Re  Empire  City  B'k,  18  N.  Y.  200;  Black  &  Co.'s  Case,  L.  R.  18  Ch.  254, 
261. 

IT) 
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some  other  creditor  with  whom  he  could  make  satis- 
factory terms  and  confess  judgment  in  his  favor." 1 

The  true  principle  is  thus  stated  :— "  Where  separate 
actions  are  tolerated,  the  creditors  of  the  •  corporation 
first  suing  a  stockholder  in  respect  of  his  individual 
liability  acquires  by  the  bringing  of  suit,  a  preference 
over  other  creditors  which  neither  they  nor  the  stock- 
holder can  defeat,  unless  possibly  by  bringing  a  general 
winding-up  bill. 

Such  a  suit  may  be  said  to  be  an  equitable  attach- 
ment of  the  stockholder's  liability  to  the  extent  of  the- 
plaintiff  creditors'  claim.  It  follows  that  the  stock- 
holder after  notice  of  such  a  suit,  may  not  defeat  the 
suing  creditor,  by  paying  the  claim  of  other  creditors 
so  far  as  to  exhaust  his  liability.  If  such  a  power 
existed,  the  stockholder  could  use  it  as  a  weapon  to 
defeat  creditors  altogether."  2 

But  where  the  action  is  in  the  first  instance  or  be- 
comes by  interpleader  a  general  winding-up  proceed- 
ing to  compel  contribution  by  the  stockholders  and  dis- 
tribution among  creditors,  a  court  of  equity  marshals 
all  the  assets  to  which  the  creditors  have  a  right  to 
resort,  equalizes  the  burdens  upon  the  stockholders 
and  make  an  equitable  distribution  among  the  creditors. 
In  such  case  the  merely  legal  as  contra-distinguished 
from  the  equitable  rights  of  the  parties  are  of  control- 
ling consideration.3 

§  913.  Parties  at  law.— Where  stockholders  are  made 
jointly  and  severally  liable,  the  plaintiff  creditor  may 


i  Thebus  v.  Smiley,  110  111.  316,  319.  See  also,  Jones  v.  Willberger,  42  Ga. 
575;  Wells  v.  Kobb,  43  Kan.  201. 

2  Thompson  on  Liability  of  Stockholders,  §  424.  Under  the  Colorado  statute 
(Laws  1883,  c.  19,  §  43),  in  an  action  against  all  the  stockholders  for  the  entire 
debt  of  the  corporation  a  judgment  by  default  against  one  for  the  whole  amount 
will  be  reversed.    Buenz  v.  Cook  (Colo.),  24  P.  679. 

s  Chicago  v.  Hall,  103  111.  342. 
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exercise  his  choice  as  to  suing  one  or  more  of  them  in- 
the  same  action.1  But  if  the  statute  makes  them 
severally  liable,  and  only  to  a  limited  extent  a  creditor 
might,  unless  restrained,  upon  equitable  grounds  main- 
tain a  separate  action  against  each,  but  could  not  join 
two  or  more  of  them  in  one  suit.2 

Whether  in  the  absence  of  a  statutory  declaration 
on  the  subject  in  the  case  of  an  unlimited  liability  as 
partners,  the  shareholders  might  be  proceeded  against 
separately  or  should  all  be  joined  seems  not  to  be 
clearly  settled  upon  authority  ;  but  the  weight  of  au- 
thority is  in  favor  of  the  doctrine  that  separate  actions 
would  not  lie  and  that  all  should  be  joined.3 

It  would  be  impossible  to  assert  upon  authority  just 
what  rules  should  govern  in  the  matter  of  parties  to 
actions  at  law  in  this  class  of  actions.  The  proper 
practice  in  individual  states  must  be  determined  from 
an  examination  of  the  statutory  provisions  and  deci- 
sions therein.     Resort  to  these  must  also  frequently  be 


i  Larabee  v.  Baldwin,  35  Cal.  156;  Hall  v.  Klink,  25  S.  C.  348. 

2  B'k  of  Poughkeepsie  v.  Ibbotson,  24  Wend.  479;  Abbott  v.  Aspinwall,  2ft 
Barb.  202,  208;  Perry  v.  Turner,  55  Mo.  418. 

8  See  Allen  v.  Sewall,  2  Wend.  327.  Contra,  Strong  v.  Wheaton,  38  Barb. 
616,  622;  Reynolds  v.  Feliciana  Steamboat  Co.,  17  La.  397,  407.  In  Strong  v. 
Wheaton,  38  Barb.  617,  it  was  held  that  the  provision  of  the  New  York  Code 
with  respect  to  parties  to  actions  to  the  effect  that  persons  severally  liable  of  the 
same  obligation  or  instrument  may  all  or  any  of  them  be  included  in  the  same 
action  at  the  option  of  the  plaintiff,  should  be  confined  to  its  legal  meaning  and 
did  not  embrace  a  class  of  actions  not  evidenced  by  a  writing;  and  as  a  conse- 
quence of  this  construction  it  was  then  held  that  an  action  for  work  and  labor 
could  not  be  maintained  against  two  stockholders  of  a  corporation  by  an  em- 
ployee without  bringing  in  the  other  stockholders.  A  motion  to  dismiss  was 
made  on  the  ground  that  it  was  sought  to  charge  stockholders  of  a  corporation 
for  its  debts  for  the  amount  of  stock  held  by  them,  without  joining  all  of  the 
creditors  as  plaintiffs,  and  all  of  the  stockholders  as  defendants.  Held,  that 
this  was  an  objection  to  an  alleged  defect  of  parties,  and  did  not  suggest  that  an 
issue  was  being  tried  which  was  not  made  by  the  pleadings,  nor  that  the  stock- 
holders were  not  liable  under  Const.  Minn.  art.  10,  §  3,  making  stockholders 
liable  to  the  amount  of  stock  held  by  them  in  a  corporation  organized  for  the 
purpose  of  carrying  on  other  than  a  manufacturing  or  mechanical  business. 
Densmore  v.  Red  Wing  Lime  &  Stone  Co.  (Minn.),  48  N.  W.  528;  Id.  681. 
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had  to  determine  whether  or  not  an  action  at  law  can 
be  maintained  at  all.  If  an-  action  at  law  lies,  the 
shareholder's  liability  being  limited  and  several,  each 
being  made  liable  for  a  sum  certain,  a  separate  action 
will  lie  against  each.1 

§  914.  Parties  to  proceeding  in  equity.— The  usual  object 
of  resorting  to  a  court  of  equity  is  to  adjust,  as  far  as 
may  be  conveniently  done,  the  rights  of  all  the  creditors 
and  shareholders.  To  accomplish  that  object,  the 
creditors  should  all  join,  or  at  least  have  an  opportunity 
of  joining,  because  they  have  a  common  interest  in  the 
funds  to  be  collected  from  the  shareholders  ;  and  all 
the  stockholders  should  be  made  defendants  because 
they  have  a  common  interest  and  without  their  pres- 
ence it  is  impossible  to  adjust  their  rights  and  protect 


1  Bank  of  Poughkeepsie  v.  Ibbotson,  24  Wend.  473;  Perry  v.  Turner,  55  Mo. 
418;  Boyd  v.  Hall,  56  Ga.  563;  Paine  v.  Stewart,  33  Conn.  576;  Culver  v.  Third 
Nat.  B'k,  64  111.  528;  Abbott  v.  Aspinwall,  26  Barb.  202;  Garrison  v.  Howe,  17 
N.  V.  458;  Terry  v.  Little,  101  IT.  S.  216.     Under  some  of  the  statutes  the 
liability  is  held  to  be  substantially  that  of  partners.     Where  that  is  the  case,  all 
must  be  joined  as  defendants  and  the  omission  of  one  is  ground  for  a  plea  in 
abatement.    Allen  v.  Sea  well,  2  Wend.  327;  Reynolds  v.  Feliciana  Steamboat 
Co.,  17  La.  Rep.  397;  Dean  v.  Whitory,  16  Hun,  205;  Bonewitz  v.  B'k,  41  O. 
St.  78.    See  Dodge  v.  Minn.,  etc.,  Slate  Roofing  Co.,  16  Minn.  368;  Culver  v. 
Third  Nat.  B'k,  64  111.  528;  Branson  v.  OregonianRy.  Co.,  10  Or.  278:  Hoag  v. 
Lamont,  60  N.  Y.  96;  Abbott  v.  Aspinwall,  26  Barb.  202,  207.     Special  provi- 
sions are  made  as  to  parties  by  the  Pennsylvania  statute.     See  Marshfield  Iron 
Wks.   v.  Wilcox,  52  Pa.   St.  377;    McHose  v.   Wheeler,  45  Id.  32;    Hoard  v. 
Wilcox,  47  Id.  51.    There  the  corporation  itself  is  required  to  be  made  a  party 
defendant.     Id.    A  general  joint  and  several  liability  for  all  the  corporate  debts 
makes  the  stockholders  liable  as  partners.    Planters  B'k,  etc.,  v.  Bivingsville, 
etc.,  Co.,  10  Rich.  L.  95;  Southmayd  v.  Russ,  3  Conn.  52;  Middletown  B'k  v. 
Magill,  5  Id.  28, 45;  Conant  v.  Van  Schaick,  24  Barb.  87;  Harger  v.  McCullough, 
2  Denio,  119;  Wiles  v.  Suydam,  64  N.  Y.  173, 176;  Conklin  v.  Farnam,  57  Barb. 
487;  Erickson  v.  Nesmith,  46  N.  H.  371;  White  v.  Blum,  4  Neb.  555;  N.  E.  C. 
B'k  v.  Newport  Steam  Fac,  6  R.  I.  154;  Maies  v.  Sprague,  9  Id.  641;  Wither- 
head  v.  Allen,  28  Barb.  667;  Chase  v.  Lord,  77  N.  Y.  33.     In  some  of  the  states 
though  the  liability  is  limited,  the  liability  and  the  form  of  action  and  the  parties 
thereto  is  the  same  to  the  extent  of  the  liability  as  in  the  case  of  partners. 
Wehrman  v.  Rearkirt,  1  Cinn.  Sup.  Ct.  230;  Brown  v.  Hitchcock,  36  O.  St.  fi7R. 
See  also,  Stewart  v.  Lay,  45  la.  604;  Crease  v.  Babcock,  10  Met.  14  Wis.  700. 
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them  from  unequal  and  oppressive  burdens.  The  cor- 
poration should  likewise  be  joined  as  a  defendant. 

If  there  are  still  remaining  any  assets  of  the  corpo- 
ration, stockholders  are  entitled  to  have  them  applied 
on  the  indebtedness,  thus  extinguishing  pro  tanto  their 
own  liability  ;  and  if  there  are  none  still  creditors  who 
have  not  established  their  claims  against  the  corpo- 
ration by  judgment,  should  have  an  opportunity  to 
prove  them  before  a  master  or  referee.1 

Bat  while  all  the  shareholders  are  proper  parties 
they  are  not  necessary  parties.  Those  within  the  con- 
venient reach  of  the  court  may  be  compelled  to  come 
in  and  respond  to  the  claims  of  creditors,  to  the  fall 
extent  of  their  liabilities  and  left  to  resort  to  the  other 
shareholders  for  contribution  in  a  subsequent  proceed- 
ing.2 

The  court  having  acquired  jurisdiction  of  a  part,  may 
apportion  the  entire  amount  of  claims  presented  to  it 
among  those  before  it  until  they  are  satisfied  or  the 
liabilities  of  the  shareholders  before  the  court  are  ex- 
hausted and  may  then,  if  necessary  to  full  payment  of 
the  claims,  bring  in  others  to  the  full  extent  of  the 
liability  of  all  shareholders.3 


1  Coleman  v.  White,  14  Wis.  700. 

2  Erickson  v.  STesmith,  46  N.  H.  371.  But  in  Alabama  where  the  proper  pro- 
ceeding is  a  suit  in  chancery  all  the  stockholders  must  be  joined  and  nonjoinder 
of  some  of  them  will  render  the  bill  demurrable.  Friend  v.  Powers  (Ala.),  9 
So.  392,  (July,  1891). 

For  construction  of  §  5322,  Civ.  Code  Cal.  relating  to  individual  liability  of 
stockholders,  see  Redington  v.  Corn  well  (Cal.),  27  P.  40.  It  was  then  held  that 
where  one  stockholder  and  director  pays  more  than  his  proportionate  share  of 
such  debt,  the  payment  is  not  voluntary,  and  he  is  entitled,  as  against  a  co- 
director  who  knew  of  and  acquiesced  in  such  payment,  to  contribution,  and  to 
be  subrogated  to  the  rights  of  the  creditor,  since  he  has  a  beneficial  interest  in 
the  property  of  the  corporation,  which  is  answerable  for  the  debt,  and  from 
which  the  other  stockholders'  proportion  must  be  paid,  if  not  paid  by  them 
individually. 

3  See  Godfrey  v.  Terry,  97  U.  S.  171. 
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§  915.  Defences,  limitations,  set-off,  etc.— Statutes  of 
limitation  affecting  this  class  of  action  sometimes  pre- 
sent two  phases  ;  one  having  reference  to  the  time 
when  the  stockholder's  connection  with  the  corporation 
ceases  ;  the  other  to  the  time  when  the  cause  of  action 
accrued  against  the  corporation.  The  statute  begins 
to  run  against  the  creditor  from  the  time  when  a  stock- 
holder severs  his  connection  with  the  corporation  and 
has  a  record  of  the  fact  entered  upon  the  proper  books 
of  the  corporation,  whether  the  creditor  has  actual 
notice  of  it  or  not ;  especially  if  by  statute  the  books 
are  required  to  be  kept  open  for  the  inspection  of 
creditors.1 

The  appointment  of  a  receiver  under  statutory  au- 
thority is  held  to  sever  the  relation  between  the  cor- 
poration and  its  shareholders  to  the  extent  of  setting 
the  statutes  in  operation.2  And  the  weight  of  recent 
authority  is  to  the  effect  that,  where  a  creditor  gives  an 
extension  of  time  to  the  corporation  on  a  debt,  although 
he  take  a  renewal  note,  this  does  not  stop  the  running 
of  the  statute  against  his, original  demand  as  against 
the  stockholder  on  his  statutory  liability.3 

The  liability  is  independent  of  any  rights  and  equities 
existing  between  the  stockholders  and  the  corporation ; 
but  the  stockholder  may  have  the  benefit  of  any  matter 
of  offset  or  counter-claim  in  his  favor  and  against  any 
individual  creditor  as  in  other  actions.  And  a  release 
of  the  corporation  or  judgment  in  its  favor  upon  a 
demand  inures  to  the  benefit  of  a  shareholder.4 

1  Moore  v.  Boyd,  74  Cal.  167;  15  P.  670. 

2  Hollingshead  v.  Woodard,  107  N.  T.  96;  13  N.  E.  621. 

3  Hardiman  v.  Sage,  47  Hun,  230;  Reversed  on  appeal,  26  N.  E.  Rep.  354- 
Hyman  v.  Coleman,  82  Cal.  750;  Centra,  Tama  W.  P.  Co.  v.  Hopkins  79  la. 
653;  44  N.  W.  797.  An  action  against  a  corporation  on  notes  given  by  it  is  not 
an  action  on  the  debts  for  which  the  notes  were  given,  within  the  meaning  of  the 
New  York  statute  requiring  such  action  to  be  brought  within  one  year  in  order 
to  render  the  stockholders  liable  therefor.     Griffith  v.  Green,  13  N.  Y.  S.  470. 

*  Mohr  v.  Minn.  El.  Co.,  40  Minn.  343.     But  a  failure  to  sue  the  corporation 
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§  916.  Advantages  and  disadvantages  of  proceeding  in 
equity.— JVJany  considerations  induce  the  courts  to  favor 
courts  of  equity  as  the  tribunal  in  which  to  enforce  not 
only  the  common  law  liability  of  shareholders  for  un- 
paid capital  but  also  their  special  statutory  liability. 
Among  the  advantages  are  the  justness,  fairness  and 
impartiality  which  can  no  where  else  be  so  fully  en- 
forced among  all  parties.  By  employment  of  the  rem- 
edies of  such  courts  equal  distribution  may  be  made 
among  all  the  creditors,  contribution  may  be  had 
among  all  the  shareholders  and  a  multiplicity  of  suits 
is  avoided.1 

On  the  other  hand,  the  proceeding  in  equity  is  pro- 
tracted, vexatious  and  expensive.2 

§  917.  Election  of  remedies.— The  general  rule  that  the 
creditor  has  his  election  of  remedies  is  still  maintained. 
The  action  at  law  lies  upon  the  debt  while  the  equi- 
table jurisdiction  arises  from  the  fitness  of  equitable 
remedies  and  from  the  power  of  a  court  of  equity  to 
compel  contribution  among  shareholders  and  make 
equitable  distribution  among  creditors.3 


■within  the  period  fixed  by  statute  is  not  available  to  the  stockholder  as  a  defence 
■where  the  corporation  has  prevented  suit  by  dissolution.  Arnot  v.  Sage,  52 
Hun,  613;  5  N.  T.  S.  477. 

1  Pollard  v.  Bailey,  20  Wall.  520;  Hatch  v.  Dana,  101  U.  S.  205;  Terry  v. 
Little,  Id.  216;  Smith  v.  Huckabee,  53  Ala.  191;  Jones  v.  Jarman,  34  Ark.  323. 
See  Sands  v.  Kienback,  37  Barb.  108,  120;  Cushman  v.  Shepherd,  4  Id.  113; 
Coleman  v.  White,  14  Wis.  700;  Carpenter  v.  Marine  B'k,  Id.  705,  n.;  Terry  v. 
Tubman,  02  U.  S.  156;  Andrews  v.  Bacon,  3S  Fed.  Eep.  777;  Duykendall  v. 
Miles,  10  Fed.  Eep.  342. 

2  By  reason  of  the  great  number  of  stockholders,  the  frequent  transfers  of 
stock,  the  decease  of  parties  and  of  other  causes,  delays,  vexatious,  expensive  and 
almost  interminable  seem  to  be  inevitable  in  all  such  proceedings;  so  much  so 
indeed,  that  such  liability  has  grown  to  be  looked  upon  as  furnishing  next  to 
no  security  at  all  for  the  debts  of  corporations.  Mason  v.  Alexander,  44  O.  St. 
"318. 

3  See  Bank  of  IT.  S.  v.  Dallaur,  4  Dana,  574;  Van  Hook  v.  Whitlock,  3  Paige, 
409;  Bank  of  Poughkeepsie  v.  Ibbotson,  24  Wend.  473;  Pfohl  v.  Simpson,  74  N- 
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§  918.  On  claims  given  a  statutory  preference.— Stock- 
holders are  sometimes  made  individually  and  absolutely- 
liable  by  statute  for  certain  classes  of  preferred  in- 
debtedness, such  as  laborer's  wages,  debts  contracted 
for  materials  furnished,  improvements  made  on  the 
corporate  property,  and  the  like.  These  statutes  and 
the  construction  given  them  by  the  courts  where  found 
must  be  consulted  for  a  clear  understanding  of  their 
effect.  Bat  few  cases  involving  claims  arising  under 
such  statutes  have  been  adjudicated.  Usually,  how- 
ever, the  preference  is  confined  to  "  servants "  and 
"laborers."  The  principal  difficulty  in  the  enforce- 
ment of  such  statutes  has  been  in  determining  the 
persons  included  in  these  terms.1 


T.  137;  Eames  v.  Doris,  102  111.  350;  Perry  v.  Turner,  55  Mo.  418;  Norris  v. 
Johnson,  34  Md.  485,  489. 

1  Under  the  Wisconsin  statute,  Rev.  St.  Wis.  1878,  sec.  1769,  making  stock- 
holders liable  for  the  services  of  servants,  it  is  not  necessary  to  first  obtain  a 
judgment  against  the  corporation.  Sleeper  v.  Goodwin,  67  Wis.  577;  31  N.  W. 
335;  nor  does  the  dissolution  of  the  corporation  or  suspension  of  business  by 
assignment  for  the  benefit  of  creditors,  nor  the  fact  that  the  servant  has  pros- 
ecuted his  claim  to  the  assignee  in  insolvency  in  such  manner  as  to  entitle  him  to 
receive  a  dividend,  bar  his  right  of  action  or  constitute  a  waiver  thereof.  Id. 
Under  the  Tennessee  statute,  the  taking  of  a  note  from  the  corporation  by  a 
laborer  does  not  affect  his  claim  against  the  stockholder ;  nor  can  the  latter 
avoid  his  accrued  individual  liability  by  transferring  his  stock.  Jackson  v. 
Meek,  3  Pick.  (Tenn.)  69;  9  S.  W.  225.  A  bookkeeper  having  no  other  duties 
than  such  as  usually  pertain  to  his  position  comes  within  the  term  as  used  in 
the  Act  of  1848,  c.  40,  sec.  IS.  Chapman  v.  Chumar,  54  Hun.  636;  7  N.  Y.  S. 
230.  See  Act,  Md.,  1888,  c.  383;  Search  v.  Ellicott(Md.),  18  A.  863.  A  laborer  or 
servant  is  "he  who  performs  menial  or  manual  labor  and  who  looks  to  the  re- 
ward of  a  day' s  labor  or  service  for  immediate  or  present  support,  from  whom 
the  company  does  not  expect  credit,  and  to  whom  its  future  ability  to  pay  is  of 
no  consequence."  Wakefield  v.  Fargo,  90  N.  Y.  213,  217.  See  also,  People  v. 
Remington,  45  Hun,  329;  Harrod  v.  Hamer,  32  Wis.  162;  Adams  v.  Goodrich, 
55  Ga.  335;  Heebner  v.  Chave,  5  Pa.  St.  115;  Mulligan  v.  Mulligan,  18  La.  Ann. 
21;  Foushee  v.  Grisby,  12  Bush.  75;  Capron  v.  Stout,  11  Nev.  304;  Smallhouse 
v.  Ky-,  etc.,  Co.,  2  Mont.  443;  Knight  v.  Norris,  13  Minn.  475;  Stryker  v.  Cas- 
sidy,  76  N.  Y.  50;  B'k  of  Penn.  v.  Gries,  35  Pa.  St.  423;  Mut.  Benefit  Ins.  Co. 
v.  Redwood,  26  N.  J.  Eq.  389;  Raeder  v.  Bensberg,  6  Mo.  App.  445;  Adams  v. 
Goodrich,  55  Ga.  233.  The  term  "  servant"  has  been  held  to  include  a  reporter 
and  city  editor  on  a  newspaper;  Hovey  v.  Ten  Broeck,  3  Rob.  316;  but  the 
term  "laborers  "  does  not  include  a  civil  engineer;  Ericcson  v.  Brown,  38 Barb. 
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§  919.  Constitutionality  of  laws  imposing  individual  lia- 
bility.—Serious  questions  have  sometimes  arisen  con- 
cerning the  constitutionality  of  statutes  imposing  lia- 
bilities upon  shareholders  beyond  that  which  they 
assumed  under  the  law  as  it  existed  at  the  time  of  their 
becoming  such  shareholders.  Such  laws  have  usually 
been  held  valid  as  being  made  for  the  better  security 
of  the  community,  many  individuals  of  which  might 
otherwise  suffer  loss. 


390;  Penti.,  etc.,  R.  R.  Co.  v.  Leuffer,  84  Pa.  St.  168;  or  his  assistant;  Brock- 
way  v.  Innes,  39  Mich.  47;  Peck  v.  Miller,  39  Mich.  594;  nor  an  agent  of  a 
mining  company;  Dean  v.  DeWolf,  16  Hun,  186;  Hill  v.  Spencer,  61  N.  Y.  274; 
Krauser  v.  Rickel,  17  Hun,  463;  nor  a  superintendent;  Kincaid  v.  Dwinelle,  59 
~$.  Y.  548;  nor  the  secretary  of  a  manufacturing  company;  Coffin  v.  Reynolds, 
37  N.  Y.  640;  Compare  Gordon  v.  Jennings,  L.  R.  9  Q.  B.  D.  45 ;  Gurney  v. 
Atlantic,  etc.,  Ry.  Co.,  58  N.  Y.  358;  Williamson  v.  Wads  worth,  49  Id.  294. 
A  superintendent,  foreman  or  manager  does  not  obtain  the  benefit  of  such  stat- 
utes by  occasionally  doing  manual  labor.  Ericcson  v.  Brown,  38  Barb.  390; 
Lrauser  v.  Ruckel,  17  Hun,  463.  It  is  otherwise  where  one  occupies  such  posi- 
tion only  as  an  incident  to  that  of  an  actual  laborer.  Short  v.  Medberry,  29  Hun, 
39.  A  president  of  a  corporation  is  not  a  "  laborer"  entitled  to  a  preference  in 
case  of  the  company's  insolvency  under  Rev.  St.  N.  J.  188,  sec.  63,  although 
"laborers"  are  by  the  act  made  to  include  "all  persons  doing  labor  or  service 
of  whatever  character"  for  such  corporation.  England's  Ex'rs  v.  Daniel  F. 
Beatty  Organ  &  Piano  Co.,  41  N.  J.  470;  4  A.  307.  Such  statute  does  not  pro- 
tect debts  due  for  handling,  repairing  and  other  work  done  by  the  job  under 
contract.  Weigley  v.  Coal  Oil  Co.,  5  Phil.  67.  The  claim  of  an  experienced 
miller  employed  by  a  corporation  engaged  in  manufacturing  mill  machinery,  and 
fitting  out  mills  to  adjust  and  start  machinery  in  mills  supplied  by  it,  and  to- 
operate  the  same  until  it  fulfilled  the  contract  of  his  employer  with  the  mill 
owner,  or  to  discover  and  report  wherein  it  was  deficient,  such  employment 
being  similar  to  that  of  the  head  miller  in  a  mill,  involving  much  manual  labor, 
and  requiring  a  high  degree  of  skill,  was  held  to  come  within  the  meaning  of 
Pub.  Acts,  Mich.,  1887,  No.  94,  which  provides  that  all  debts  which  shall  be 
owing  for  labor  by  any corporation  at  the  time it  shall  be- 
come insolvent,  shall  he  perferred  claims  against  the  estate  of  such  insolvent 
debtor,"  etc.  In  re  Black  (Mich.),  47  X.  W.  342.  Under  Rev.  St.  Ind.  1881. 
sec,  3934,  which  makes  stockholders  in  a  railroad  corporation  individually  liable 
to  laborers  for  all  labor  done  in  the  construction  of  the  road  that  shall  remain 
unpaid  after  the  assets  of  the  corporation  shall  have  been  exhausted,  a  complaint 
which  alleges  that  defendants  have  subscribed  to  the  stock  of  a  certain  railroad 
company;  that  plaintiffs  hold  certain  judgments  against  the  company,  one  of 
which  is  for  work  and  labor,  and  that  the  company  is  insolvent,  does  not  state  a 
cause  of  action,  since  it  does  not  show  that  plaintiff's  claims  are  for  labor  done 
in  the  construction  of  the  road.     Toner  v.  Fulkerson  (Ind.),  25  N.  E.  218. 
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But  such  laws  must  be  general  in  their  operation,  and 
affect  existing  contracts  of  membership  only  collater- 
ally. It  is  clear  that  no  law  requiring  existing  share- 
holders to  contribute  more  capital  than  they  originally 
contracted  to  contribute  would  be  valid  ;  nor  would  a 
law  increasing  their  liability  to  creditors  under  exist- 
ing contracts.  Such  laws  have  sometimes  been  held 
constitutional  and  at  other  times  otherwise.  However, 
if  made  to  take  effect  upon  future  indebtedness  of  the 
corporation  as  being  a  regulation  of  business  for  the 
better  security  and  welfare  of  the  community,  it  is 
difficult  to  see  where  any  valid  constitutional  objection 
would  lie  against  them.1  The  authorities  are  conflict- 
ing. Much  will  depend  in  each  case,  upon  what  are 
the  public  necessities  which  called  for  the  enactment, 
whether  it  is  in  the  form  of  a  police  regulation,  and 
whether  it  affects  the  contracts  among  the  shareholders 
directly,  and  in  their  essence,  or  only  collaterally.2 


1  See  Sleeper  v.  Goodwin,  67  Wis.  577;  31  N.  W.  335.  An  act  passed  in 
Illinois  in  1887  providing  that  "the  shareholders  of  each  association  formed 
under  this  act  shall  be  individually  responsible  equally  and  ratably,  and  not  one 
for  the  other,  for  all  contracts,  debts  and  engagements  of  such  association  to 
the  extent  of  the  amount  of  their  stock  therein,  at  the  par  value  thereof  in 
addition  to  the  amount  invested  for  such  shares,"  is  in  conflict  with  Const. 
111.  art.  11,  sec.  6,  which  provides  that  "  every  stockholder  in  a  banking  cor- 
poration shall  be  individually  responsible  to  its  creditors  over  and  above  the 
amount  of  stock  by  him  held,  to  an  amount  equal  to  the  shares  so  held.  Dupes 
•v.  Swigert  (HI.),  21  N.  B.  622.    See  Schabucky  v.  Field,  124  m.  617. 

3  Infra,  §§  1035, 1036. 
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CHAPTER  XXXIII. 

ACTIONS   AGAINST   OFFICERS   UNDER    STATUTES. 

§  920.  Special  statutory  liability. 

921.  Such  statutes  strictly  construed. 

922.  Purely  local  in  their  application. 

923.  Contracting  indebtedness  in  excess  of  capital. 

924.  What  constitutes  assent. 

925.  Declaring  dividends  without  a  surplus. 

926.  That  they  acted  in  good  faith  a  valid  defence. 

927.  Form  of  the  illegal  payment  immaterial. 

928.  Other  penal  liabilities. 

929.  Whether  the  remedy  is  equitable  as  well  as  legal. 

930.  The  accrued  liability  is  a  debt. 

931.  Parties  to  suit. 

932.  Other  forms  of  statutory  liability. 

933.  Failure  to  make  reports. 
■934.  Effect  of  repeal  of  statute. 

§  920.  Special  statutory  liability.— In  several  states  a 
special  personal  liability  is  imposed  upon  directors  for 
certain  acts,  independent  of  that  growing  out  of  their 
ordinary  fiduciary  relation  to  the  corporation,  stock- 
holders and  creditors.  There  is  a  great  variety  in  the 
extent  of  this  liability,  in  the  class  of  acts  for  which  it 
is  imposed,  in  the  remedies  provided  for  its  enforce- 
ment and  in  the  language  employed  to  create  it  in  the 
various  states.  When  imposed  by  general  law  the 
liability  becomes  a  provision  of  the  charter  of  the  cor- 
poration and  cannot  be  evaded  by  contract.1 


1  A  policy  issued  by  a  society  incorporated  under  Laws  N.  Y.  1875,  c.  267,  §  8, 
providing  that  "the  directors  .  .  .  of  any  society  or  corporation  organized  under 
the  provisions  of  this  act .  .  .  shall  be  jointly  or  severally  liable  for  «,11  debts  due 
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The  acts  for  which  such  laws  usually  make  directors 
answerable  are  such  as  come  within  the  scope  of  their 
ordinary  official  duties  without  special  authority  or  in- 
structions from  the  body  of  members  and  hence  fur- 
nish the  greatest  opportunity  for  abuse  without  de- 
tection and  prevention  until  great  mischief  has  resulted. 
The  principal  of  these  are  the  making  of  dividends 
otherwise  than  from  the  surplus  profits  arising  from 
the  business  ;  dividing,  withdrawing  or  paying  to  stock - 
holders  part  of  the  capital  stock  ;  the  creation  of  debts 
beyond  their  subscribed  capital  stock,  and  reducing  or 
increasing  the  capital  stock  in  violation  of  the  provi- 
sions of  law.  There  is  no  common  law  liability  of 
directors  to  creditors  for  mismanagement  of  corporate 
funds,  and  contracting  indebtedness  in  excess  of  the 
corporate  capital  as  prescribed  in  the  charter  and 
published  notice  of  incorporation,  and  it  is  immaterial 
that  credit  was  given  in  reliance  on  the  business  char- 
acter and  responsibility  of  the  directors.1 

§  921.  Such  statutes  strictly  construed. — It  is  sometimes 
said  that  statutes  which  thus  impose  a  personal  and 
private  liability  upon  directors  are  "  penal "  in  their 
character.  At  other  times  courts  have  doubted  the 
correctness  of  this  view.  Whatever  may  be  the  true 
definition  is  unimportant,  since  all  agree  that  they 
should  be  strictly  construed.2 


from  said  society  or  corporation,  contracted  while  they  are  trustees,"  etc.,  pro 
vided  that  "  the  directors  of  this  society,  either  individually  or  as  a  body,  shall 
not  assume  any  liabilities  personally  by  reason  of  the  issuance  of  this  certificate." 
Held,  that  said  provision  of  such  policy,  being  repugnant  thereto,  was  void. 
Learned,  P.  J.,  dissenting.     Greene  v.  Walton,  13  N.  Y.  S.  14". 

i  Frost  Mfg.  Co.  v.  Foster,  76  la.  535;  Smith  v.  Prior,  40  Me.  415;  Fusz  v. 

Spaunhorst,  67  Mo.  256;  Zinn  v.  Mendal,  9  W.  Va.  580. 

.2  Steam  Engine  Co.  v.  Hubbard,  101  U.  S.  188, 191-194;  Irvine  v.  McKeon,  23 

Cal.  472;  Merchant's  Bank  v.  Bliss,  35  N.  Y.  412;  Wiles  v.  Suydam,  64  N.  Y. 

373;  Garrison  v.  Howe,  17  N.  Y.  458;  Moies  v.  Sprague,  9  R.  I.  541;  Hill  v. 
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It  seems  that  an  equitable  defence  which  would  have 
been  available  to  the  corporation  may  be  set  up  by  the 
•directors.1 

§  922.  Purely  local  in  their  application.— Such  statutes 
are  not  enforceable  outside  of  the  state  where  they  were 


Frazier,  22  Pa.  St.  320.  Where  investments  of  an  hydraulic  mining  corporation 
have  resulted  in  loss  because  of  an  injunction  restraining  the  company  from 
washing  dirt  into  a  stream  to  the  injury  of  riparian  owners,  which  action  could 
not  reasonably  have  been  anticipated,  such  loss  must  be  treated  as  a  loss  of  capi- 
tal, and  the  directors  are  not  liable  because  such  expenditure  was  not  converted 
ex  post  facto  into  a  working  expense.  Excelsior  Water  &  Min.  Co.  v.  Pierce 
(Cal.),  27  P.  44;  holding  also  that  it  was  not  a  violation  of  the  statute  to  borrow 
money  temporarily  with  which  to  pay  dividends,  when  the  corporation  had  used 
its  current  profits  to  make  improvements.  Under  Laws  N.  T.  1875,  c.  611,  sec. 
18,  making  officers  of  a  corporation,  created  under  that  act,  liable,  on  failure  to 
file  the  annual  report  required,  for  all  debts  of  the  corporation  then  existing,  or 
-which  shall  be  contracted  before  such  reports  shall  be  made,  the  failure  to  file 
such  report  does  not  make  the  officers  liable  for  a  payment  becoming  due  from 
the  corporation  on  the  completion  of  the  work  under  a  contract  with  it,  where 
such  work  is  not  completed  until  after  the  time  limited  for  the  continuance  of 
the  corporation  in  its  certificate  of  incorporation,  notwithstanding  the  provision 
of  section  38  that  the  dissolution  of  such  a  corporation  shall  not  take  away  or 
impair  any  remedy  given  against  it,  its  stockholders  or  officers,  "for  any  liability 
incurred  previous  to  its  dissolution."  Following  Garrison  v.  Howe,  17  N".  Y. 
458.  Gold  v.  Clyne,  12  N.  Y..S.  531.  See  Wallace  v.  Walse,  52  Hun,  328;  Aus- 
tin v.  Berlin,  13  Colo.  198;  22  Pac.  E.  433.  A  statute  declared  that  "  if  any  cor- 
poration organized  and  established  under  the  authority  of  this  act  shall  violate 
any  of  its  provisions  and  shall  thereby  become  insolvent,  the  directors  ordering 
or  assenting  to  such  violation  shall  be  jointly  and  severally  in  an  action  founded 
on  this  statute  for  all  debts  contracted  after  such  violation."  It  was  held  that 
where  a  series  of  acts  or  a  continuous  course  of  conduct  on  the  part  of  the  direc- 
tors in  violation  of  the  statute,  finally  producing  insolvency  of  the  corporation, 
is  begun  before  the  debt  of  a  creditor  is  contracted,  the  debt  is  one  contracted, 
"after  such  violation,"  although  the  series  of  acts  or  course  of  conduct  is  not 
completed  or  the  insolvency  of  the  corporation  consummated  until  afterwards. 
Patterson  v.  Minn.  Mfg.  Co.,  41  Minn.  84.  But  directors  are  not  liable  for 
failure  to  file  a  report  showing  amount  of  corporate  indebtedness,  where  their 
terms  of  office  began  after  such  failure,  although  the  statute  provides  for  the  joint 
and  several  liability  of  "  all  the  directors  "  for  all  the  indebtedness  for  the  next 
preceding  year.     Austin  v.  Berlin,  13  Colo.  198. 

1  When  property  worth  $17,000  had,  through  the  negligence  and  fraud  of  the 
secretary  of  the  company,  been  permitted  to  sell  for  $1,000  it  was  held  the  direc- 
tors on  their  statutory  liability  for  failure  to  make  an  annual  report  could  not  be 
held  liable  for  the  balance  of  the  indebtedness  for  which  such  property  was  sold. 
Sherman  v.  Slayback,  12  N.  Y.  S.  291. 
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enacted  ; *  even  though  judgment  has  first  been  had  in 
the  state  where  enacted.2 

It  is  also  well  settled  that  such  statutes  cannot  be 
enforced  against  the  personal  representatives  of  a  de- 
ceased director.* 

§  923.  Contracting  indebtedness  in  excess  of  capital.— 

The  statute  of  Michigan  relating  to  the  organization  of 
banking  associations  provides  that  "  the  total  amount 
of  debts  which  such  associations  shall  at  any  time  owe,. 
exclusive  of  property  deposited  in  bank,  shall  not  exceed 
three  times  the  amount  of  capital  stock  actually  paid 
in  and  possessed ;  and  for  all  excess  and  all  deficits 
occasioned  by  the  insolvency  of  such  bank  the  direct- 
ors in  the  first  place  shall  be  liable  in  their  individual 
capacity  in  the  full  amount  of  their  real  and  personal 
property." 

Under  the  statute  it  was  held  that  the  directors  were 
liable  for  all  excess  of  debts  without  regard  to  the  in- 
solvency of  the  bank  ;  and  also  for  all  deficits  in  case 
of  insolvency  without  reference  to  the  excess  of  the 
debts  incurred.4 

In  the  same  case  it  was  held  to  "be  no  defence  to  the 
action  that  the  notes  sued  on  came  into  the  possession 
and  control  of  a  third  party,  who,  without  the  sanction 
of  the  bank,  had  fraudulently  used  the  same  for  his 


i  Derrickson  v.  Smith,  27  N.  J.  Law.  166;  First  Nat.  Bank  v.  Price,  33  Md. 
487;  Weeder  v.  Baker,  83  N.  T.  156;  Halsey  v.  McLean,  12  Allen,  438;  Bird  v. 
Hayden,  2  Abb.  Pr.  N.  S.  61.  Compare  Western  Union  Tel.  Co.  v.  Hamilton,. 
50  Ind.  181;  Sayles  v.  Brown,  40  Fed.  Kep.  8. 

2  Attrillv.  Huntington,  70  Md.  191. 

*  Mitchell  v.  Hotchkiss,  48  Conn.  9.   See  Hargroves  v.  Chambers,  30  Ga.  580;. 

*  White  v.  How,  3  McLean,  111.  A  complaint  was  held  sufficient  under  the 
New  Tork  statute  which  alleged  that  defendants  were  directors  of  a  certain  com- 
pany, which  had  made  a  certain  promissory  note  therein  set  out;  that  the  note 
remained  a  valid  obligation  and  unpaid;  that  at  the  time  of  making  the  note  the 
company's  indebtedness  exceeded  its  capital  stock  about  $150,000;  and  that 
Buch  indebtedness  was  created  by  and  with  defendants'  consent.  Lovelace  vt 
Doran,  15  N.  Y.  S.  278  (August,  1891). 
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own  use  and  purposes,  without  the  bank  receiving  any 
value  from  them  whatever.1 

The  dissent  and  objection  which  will  exempt  a 
director  from  liability  for  excess  of  debts  over  capital 
must  be  expressed  and  made  in  good  faith  and  not 
colorably  only.2 

§  924.  What  constitutes  "  assent." — To  constitute  "as- 
sent" to  an  act  by  the  doing  of  which  the  liability  is  in- 
curred, there  must  be  something  more  than  mere  negli- 
gence on  the  part  of  a  director  in  not  knowing  what,  in 
the  exercise  of  proper  care;  he  ought  to  have  known. 
There  must  be  some  wilful  or  intentional  violation  of 
duty  in  assenting  to  it,  knowing  that  the  act  is  being 
or  about  to  be  done.  But  if  with  such  knowledge  he 
neither  objects  to  nor  opposes  it,  having  an  opportunity 
of  doing  so,  this  is  "assent."3 

§  925.  Declaring  dividends  without  a  surplus.— A  form 
of  statutory  liability  frequently  imposed  upon  directors 
is  that  which  makes  them  personally  liable  for  declaring 
dividends  when  there  is  no  surplus  to  divide. 

If  a  statute  imposes  a  penalty  for  such  wrong  for  the  ben- 
efit of  a  stockholder,  he  is  not  estopped  from  resorting 
to  it  by  the  mere  fact  of  having  received  a  dividend  as  a 
consequence  of  the  wrongful  act,  since  he  is  not  presumed 
to  have  participated  in  the  wrongful  act.     And  when 


1  It  was  further  held  wholly  immaterial  how  they  came  into  circulation  since 
they  were  payable  to  bearer  and  came  into  the  possession  of  the  plaintiff  without 
any  notice  of  fraud  or  unfairness.  * 

2  Cornwall  v.  Eastman,  2  Bush,  561. 

3  Patterson  v.  Minnesota  Mfg.  Co.,  41  Minn.  84;  see  also  Patterson  v.  Robin- 
son,  116  N.  T.  193;  Allison  v.  Coal  Co.,  3  Pickle  (Tenn.),  760.  Within  the 
meaning  of  the  term  "indebtedness,"  in  statutes  imposing  personal  liability 
upon  directors,  has  been  held  to  come  taxes  presently  payable.  Felkner  v. 
Standard  Tarn  Co.,  148  Mass.  226;  a  contract  to  pay  a  singer  employed  for  a 
specified  time  from  the  time  the  contract  goes  into  effect.  Brandt  v.  Godwin, 
24  N.  T.  S.  Rep.  305;  3  N.  Y.  Supp.  807. 
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the  fact  that  a  creditor  invoking  the  statutory  remedy 
against  a  director  is  also  a  stockholder  and  as  such  has 
received  a  dividend  is  relied  upon  as  a  defence,  such 
fact  must  be  directly  alleged.  The  receipt  of  a  dividend 
will  not  be  inferred  from  the  fact  that  he  is  a  stock- 
holder.1 

§  926.  That  they  acted  in  good  faith  a  valid  defence. — 

Since,  however,  the  statute  is  penal  in  its  nature,  the 
directors  cannot  be  held  liable  if  they  act  in  good  faith, 
and  were  only  guilty  of  an  error  of  judgment,  believing 
at  the  time  of  declaring  the  dividend  that  the  corpo- 
ration is  solvent  upon  reasonable  grounds.  Nor  will 
mere  negligence  in  failing  to  inform  themselves  as  to 
its  true  financial  condition  be  ground  for  holding  them 
liable  under  such  statute,  unless  it  were  of  so  gross  a 
character  as  to  authorize  a  presumption  of  actual  fraud.2 
The  corporate  books  are  proper  evidence  not  only  to 
prove  the  acts  of  the  directors,  but  also  to  prove  the 
defendant's   knowledge   of  the    circumstances   under 


1  Gaffney  v.  Colville,  6  Hill,  567. 

2  See  Charitable  Corporation  v.  Sutton,  2  Atkyns,  400;  Spering's  Appeal,  71 
Pa.  St.  11 ;  Gaffney  v.  Colville,  6  Hill,  567.  This  is  also  the  recognized  doctrine 
in  England,  under  the  statute  imposing  personal  liabilities  upon  directors  for  cer- 
-tain  acts  and  non-feasances  in  winding  up  joint-stock  companies.  Re  Liverpool 
H.  S.  Association,  Ch.  D.  7  Ry.  &  Corp.  L.  J.  498.  In  an  action  to  recover  from 
a  trustee  of  a  corporation  the  amount  of  a  debt  due  from  the  company  to  the 
plaintiff,  on  the  ground  that  the  defendant  had  been  guilty  of  fraud,  in  that  he 
had  signed  a  report  required  by  the  New  York  Manufacturers'  Act  of  1848, 
which  stated  that  the  capital  of  the  corporation  had  been  fully  paid  in,  while  the 
fact  was  that  the  defendant  knew  that  the  whole  stock  had  been  issued  to  one 
of  the  incorporators  in  payment  of  lands  conveyed  by  him  to  the  company  at  a 
grossly  exaggerated  price,  the  testimony  as  to  the  value  of  the  lands  of  persons 
having  actual  knowledge  of  lands  of  the  nature  of  those  in  question  is  admis- 
sible. Blake  v.  Griswold,  103  N.  Y.,  429;  9  N.  E.  434.  In  Witters  v.  Sowles, 
31  Fed.  Rep.  1,  in  giving  a  construction  to  Rev.  Stat.  U.  S.  sec.  5200  concerning ' 
the  personal  liabilities  of  directors  of  insolvent  national  banks  for  making 
hazardous  loans,  it  was  said  that  the  officers  of  such  banks  could  not  be  held 
personally  responsible  to  creditors  for  resulting  losses  if  they  had  acted  m  good 
faith  merely  because  such  loans  and  discounts  appear  to  have  been  .unwise  and 
hazardous  when  looked  back  upon. 
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which  the  acts  were  done ;  but  their  admission  does  not 
exclude  other  evidence.1 

§  927.  Form  of  illegal  payment  immaterial.— The  form 
which  the  illegal  distribution  takes  is  immaterial  if  in 
fact  it  amounts  to  a  distribution  of  the  assets  of  the 
company  among  its  stockholders  while  the  company 
itself  is  insolvent. 

Under  such  circumstances  it  is  a  violation  of  the 
spirit  of  the  statute  and  renders  the  directors  liable.2 

§  928.  Other  penal  liabilities.— The  statutes  of  several 
states  impose  penalties  upon  directors  for  various  other 
acts  of  misfeasance  and  nonfeasance  than  those  noticed 
in  the  preceding  sections ;  such  for  instance  as  failure  to 
post  periodical  balance  sheets  in  the  company's  office.3 
The  principles  governing  the  construction  and  enforce- 
ment of  these  statutes  are  equally  applicable  to  all 
similar  statutes,  whatever  be  the  nature  of  the  acts  or 
neglects  to  which  they  relate. 

They  are  strictly  construed  and  all  the  acts  andfaets 
the  commission  and  existence  of  which  are  claimed  to 
create  the  liability  must  be  alleged  and  satisfactorily 
proven. 

§  929.  Whether  the  remedy  is  equitable  as  well  as  legal.— 

There  is  little  doubt  of  a  creditor's  right  to  proceed 
directly  at  law  to  recover  his  debt  from  a  director  who 
has  become  liable  by  an  act  of  misfeasance  or  non- 


1  Blake  v.  Griswold,  103  N.  T.  429;  9N.  E.  434.  Directors  of  a  hydraulic  min- 
ing corporation  which  became  indebted  by  acquiring  incumberee  property  and 
making  improvements  on  the  mine  were  held  not  liable  under  the  California 
statute  for  dividends  declared  and  paid  out  of  the  net  profits  of  the  mine  before 
paying  the  whole  of  such  debt,  when  a  sinking  fund  has  been  provided,  sufficient 
to  extinguish  the  debt  before  the  mine  shall  be  exhausted.  Excelsior  Water 
'&  Min.  Co.  v.  Pierce  (Cal.),  27  P.  44. 

">■  Eorke  v.  Thomas,  56  N.  T.  559. 

3  Loveland  v.*  Garner,   71  Cal.  541. 
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feasance  under  statutes  of  this  character,  even  when 
no  legal  remedy  is  prescribed  in  the  statute.1  And 
yet  it  would  be  unfair  and  inequitable  both  to  the  other 
creditors  and  to  the  directors  to  allow  separate  actions 
to  be  prosecuted  against  one  or  more  less  than  all, 
thus  exhausting  the  liability  or  resources  of  the  par- 
ticular defendants  to  satisfy  a  portion  of  the  indebted- 
ness, leaving  the  other  creditors  without  an  effective 
remedy.  It  would  be  especially  unjust  to  the  directors 
against  whom  the  action  is  brought  where  as  in 
California,  the  statute  makes  them  jointly  as  well  as 
severally  liable  in  all  cases  where  this  species  of  liabil- 
ity is  imposed  upon  them. 

"  This  question  depends  so  much  on  the  terms  of 
particular  statutes,  and  on  the  remedial  systems  of  the 
different  states,  that  it  is  not  surprising  that  there 
should  be  such  a  conflict  of  decisions  with  regard  to 
it  as  to  preclude  any  attempt  to  reconcile  the  cases. 
Where  the  statute  does  not  expressly  require  the  rem- 
edy to  be  pursued  at  law,  we  believe  the  better  doc- 
trine is  that  the  remedy  of  the  creditor  should  be  sought 
in  equity,  for  notwithstanding  these  statutes  are  gen- 
erally regarded  as  penal,  yet  the  object  of  the  legislature 
in  enacting  them  is  to  create  an  additional  security  for 
all  the  creditors  of  the  corporation  ;  and  this  policy  is 
in  a  measure  defeated  by  allowing  a  proceeding  where- 
by those  who  succeed  in  first  prosecuting  their  claims 
to  judgment  exhaust  the  security  and  leave  the  others 
unpaid."2 


1  Cornwall  v.  Eastham,  2  Bush,  561;  Buell  v.  Warner,  33  Vt.  570. 

2  Thompson  on  Liability  of  Officers  and  Agents,  p.  456.  See  also,  Horner  v. 
Henning,  93  TJ.  S.  228,  232;  Buchanan  v.  Barstow  Iron  Co.,  3  Bradw.  191; 
Buchanan  v.  Low,  3  Bradw.  202;  Peele  v.  Phillips,  8  Allen,  86;  Bond  v.  Morse',. 

9  Allen,  471;  Merchants'  Bank  v.  Stevenson,  10  Gray,  232;  Crease  v.  Babcock,. 

10  Met.  525;  Schley  v.  Dixon,  24  Ga.  273,  379;  Bank  of  St.  Mary's  v.  St.  John, 
25  Ala.  566. 
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It  is  held  in  Vermont  that  a  statute  making  a  director 
liable  to  pay  the  creditors  and  stockholders  of  banks 
all  losses  which  may  be  sustained  in  consequence  of 
any  violation  by  them  of  the  provisions  of  the  banking 
laws  of  the  state  or  other  unfaithfulness  in  the  dis- 
charge of  their  official  duties,  "  and  providing  that- 
any  number  of  such  directors  may  be  sued  in  the  same 
action  by  any  claimant  under  the  provisions  of  this 
section,"  gives  an  appropriate  remedy  at  law.1 

The  personal  liability  of  directors  of  a  national  bank 
for  declaring  dividends  in  excess  of  net  profits,  for 
loaning  to  •  separate  persons,  firms,  or  corporations 
amounts  exceeding  one-tenth  of  the  capital  stock,  can- 
not be  enforced  in  an  action  at  law.2 

§  930.  The  accrued  liability  is  a  debt. — Although  the 
right  of  action  is  in  no  sense  founded  upon  contract,  it 
does  not  follow  that  it  arises  ex  delicto. 

The  action  of  debt  lies  in  many  cases  on  penal  stat- 
utes, and  at  common  law  was  usually  the  appropriate 
form  of  action.  It  lay  on  judgment  for  money  for  penal- 
ties and  all  other  liabilities  created  by  statute,  requir- 
ing the  payment  of  money  when  the  statute  declared 
no  other  remedy,  and  when  the  amount  of  liability 
was  certain  or  might  be  readily  rendered  certain.3 


1  Buell  v.  Warren,  33  Vt.  570;  see  also  Bassett  v.  St.  Albans  Hotel  Co.,  47 
Vt.  313. 

2  Rev.  St.  U.  S.,  see.  5204,  sec.  5200;  Wells  v.  Graves,  41  F.  459.  Rev.  St.  U. 
S.,  §§  5234,  5239,  prescribing  the  method  of  enforcing  the  liability,  are  exclusive 
of  other  remedies,  and  a  creditor  of  an  insolvent  bank,  for  which  a  receiver 
has  been  appointed,  cannot  sue  its  directors  for  the  purpose  of  making  them 
personally  liable  for  the  mismanagement  of  the  bank.  National  Exch.  Bank  v. 
Peters,  44  F.  13. 

In  an  action  under  Rev.  St.  U.  S.,  §  5289,  for  making  excessive  loans,  plaintiff 
may  state  the  aggregate  amount  of  the  excessive  loans  made  to  each  party,  and 
the  damage  resulting  therefrom  in  each  case,  accompanying  each  allegation  with 
an  exhibit  showing  the  dates  and  amounts  of  the  several  loans  that  go  to  make 
up  the  aggregate  sum  stated  in  the  petition,  and  is  not  compelled  to  declare  in  a 
separate  count  for  each  loan  made.     Stephens  v,  Overstolz,  43  F.  771. 

3  Chitty  on  Pleading,  110,  111,  112. 
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§  931.  Parties  to  suit. — The  question  who  are  proper 
parties  plaintiff  and  defendant  in  actions  to  charge 
directors  with  personal  liabilities  under  special  statutes 
can  only  be  determined  by  consulting  them  and  the 
practice  of  the  court  having  jurisdiction  of  the  matter. 

If  from  the  wording  and  proper  construction  of  the 
statute  the  intention  appears  to  make  the  liability  one 
for  a  debt  due  the  corporation  and  hence  a  part  of  the 
assets  for  the  satisfaction  of  creditors,  the  corporation 
should  be  made  a  party  defendant  in  a  proceeding  to 
wind  up  the  business  of  the  corporation  and  make 
distribution. 

Or  if  in  such  case,  a  receiver  has  been  appointed  he 
may  sue  for  and  collect  the  statutory  penalty  for  the 
benefit  of  creditors  as  he  may  other  debts  and  assets 
due  the  corporation  ;  and  in  such  suit  should  sue  on 
behalf  of  the  corporation.1 

It  has  be*en  held  that  the  penalty  incurred  under  such 
statute  is  a  debt  to  be  collected  for  the  benefit  of  the 
•creditors  by  a  receiver.2 

Where  the  statute  gives  the  penalty  to  which  any 
director  subjects  himself  by  any  particular  act  or  de- 
fault to  any  creditor  of  the  corporation  who  may  choose 
to  sue  therefor,  it  is  evident  that  neither  the  corporation 
nor  any  other  party  than  the  creditor  bringing  the  suit 
and  the  director  or  directors  sought  to  be  charged 
would  be  proper  parties.3 

§  932.  Other  forms  of  statutory  liability.— Statutes  and 

constitutional  provisions  frequently  impose  other  forms 


1  The  fact  that  the  affairs  are  in  the  hands  of  a  receiver  neither  takes  away 
nor  suspends  the  right  of  action  for  a  penalty  given  to  a  creditor,  Patterson  v. 
Minn.  Mfg.  Co.,  41  Minn.  84.  Under  a  statute  imposing  joint  and  several 
liability  one  creditor  may  sue  one  or  more  of  the  delinquent  directors  without 
joining  others  as  parties  plaintiff  or  defendant. 

s  Bank  of  Niagara  v.  Johnson,  8  Wend.  645,  656. 

8  Loveland  v.  Garner,  71  Cal.  541. 
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of  liability.  The  most  usual  are :  for  embezzlement 
and  misappropriations  of  officers  ;  for  making  unauthor- 
ized dividends,  dividing,  etc.,  capital  stock,  creating 
debts  in  excess  of  subscribed  capital,  and  reducing  or 
increasing  it  illegally  ;  for  making  false  reports  and 
entries  and  giving  false  certificates;  for  making  false 
annual  statement  by  bankers  ;  for  loss  on  insurance  in 
certain  cases.1 

§  933.  Failure  to  make  reports.— The  individual  lia- 
bility imposed  by  statute  upon  directors  for  making 
false  reports,  failure  to  report  and  other  omissions  and 
misfeasances  is  like  that  under  other  penal  statutes 
strictly  limited.2    A  mere  technical  omission  of  details 


1  Acts  16th  Gen.  Assem.,  Iowa,  c.  123,  §  6,  provides  that  if  the  directors  of 
any  railroad  of  three-feet  gauge  receiving  taxes  voted  in  aid  thereof  under  the- 
act  shall  vote  to  mortgage  or  incumber  the  road  for  more  than  $16,000  per  mile, 
they,  or  those  voting  in  the  affirmative,  shall  be  liable  to  each  stockholder  in  an 
amount  double  the  par  value  of  his  stock,  if  the  stock  is  rendered  less  valuable 
thereby.  Held,  that  persons  receiving  shares  for  taxes  voted  and  paid  after  the 
recording  of  a  mortgage  for  more  than  $16,000  per  mile  cannot  recover  against 
the  directors  who  voted  the  same.     Walker  v.  Birchard  (Iowa),  48  N.  W.  71. 

The  director  of  a  bank,  who,  with  knowledge  that  it  is  insolvent,  assents 
to  receiving  a  deposit,  is  personally  liable  to  the  depositor,  under  Rev.  St.  Mo., 
1879,  §  918,  providing  that  no  director  shall  assent  to  the  reception  of  deposits- 
after  he  shall  have  knowledge  that  the  bank  is  insolvent,  and  that  every  person 
violating  the  provisions  of  that  section  shall  be  individually  responsible  for  de- 
posits so  received.     Cummings  v.  Winn  (Mo.),  14  S.  W.  512. 

When  a  deb*  against  a  corporation  owned  by  a  trustee  was  assigned  by  him 
absolutely  for  value,  it  was  held  the  assignee,  on  a  default  by  the  company  to 
make  a  report,  subsequently  occurring,  may  proceed  to  hold  the  trustees  in- 
dividually liable,  although  the  assignor  continued  to  be  a  trustee  up  to  the  time 
of  the  default.     Cornell  v.  Roach,  101  N.  Y.  37:1;  5  N.  E.  52. 

2  Nimmons  v.  Tappan,  2  Sweeney,  652;  Dabney  v.  Stevens,  2  Sweeney,  415; 
Crew  v.  Easterly,  4  Lans.  513;  54  N.  T.  679;  see  Hill's  Ann.  Laws  of  Oregon, 
sec.  3231;  Gen.  St.  Nev.,  sees.  814,  815;Deering's  Ann.  C.  Cal.  309.  Eorconstruc- 
tion  of  statute  see  Paxton  et  al.  v.  Beacon  Hill,  etc.,  Co.,  2  Nev.  257;  Martin  v. 
Zellerbach,  38  Cal.  300;  Hards  v.  F.  S.  R.  Co.,  41  Cal.  393.  The  trustees  of  a 
manufaeturing  company  in  New  York  must  file  annual  reports  under  the  penalty 
of  becoming  individually  liable  if  sued  within  three  years.  Laws  N.  Y.  1848,  sec. 
15  of  ch.  40;  Cornell  v.  Roach,  101  N.  Y.  373;  5  ST.  E.  52.  Butler  v.  Smalley. 
101  N.  Y.  71;4N.  E.  104. 
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in  a  report  does  not  create  the  liability.1  And  yet  a 
signing  of  their  names  to  a  report  by  the  secretary  is 
not  such  acompliance  with  the  statute  requiring  them 
to  make  a  report  as  will  relieve  them  from  the  liabil- 
ity imposed  for  failure.2 

It  was  held  in  one  case  that  their  liability  was  not 
affected  by  the  fact  that  at  the  time  a  report  was  re- 
quired to  be  made  they  were  engaged  in  closing  up 
the  affairs  of  the  corporation,  it  having  ceased 
to  do  business ; 3  but  a  different  conclusion  was 
reached  in  a  later  case.4  But  they  cannot  be  held 
liable  for  a  failure  to  make  an  annual  report  after 
the  appointment  of   a    receiver.5    The    liability    for 


In  an  action  for  a  penalty  against  a  gold  mining  company,  brought  under  St. 
Cal.,  1880,  p.  134,  which  provides  that  such  corporation  shall  on  the  first  Monday 
•of  each  month  make  and  have  posted  in  the  office  of  such  company  certain  re- 
ports and  accounts  current  for  the  previous  month,  an  answer  denying  the  alle- 
gation of  the  complaint  that  said  company  had  an  office  for  the  transaction  of 
business  is  insufficient  to  raise  a  material  issue;  Civil  Code,  §§  290,  321a,  con- 
templating that  all  corporations  shall  have  a  place  of  business.  Chapman  v. 
Dbray  (Cal.),  26  P.  605. 

1  Thus  it  was  held  that  the  penalty  imposed  by  Sec.  15,  c.  40,  Laws  N.  T., 
1848,  on  trustees  of  manufacturing  corporations  for  signing  a  report  "false  in 
any  material  representation,"  is  not  incurred  where»the  report  only  omitted  from 
the  aggregate  of  the  indebtedness  certain  liabilities  of  the  company,  and  such 
omission  was  not  made  in  bad  faith,  nor  for  a  fraudulent  purpose.  Butler  v. 
Smalley,  101  N.  Y.  71;  4  N.  E.  104. 

2  Bolen  v.  Crosby,  49  N.  Y.  183. 

3  Sanborn  v.  Lefferts,  58  N.  Y.  179. 

*  Kirkland  v.  Kille,  99  N.  Y.  390;  2  N.  E.  3P. 

5  Huguenot  Bank  v.  Studwell,  74  N.  Y.  621.  A  report  by  the  directors  of  a 
manufacturing  company  stating  the  amount  of  its  capital  and  that  all  of  it  had 
"been  paid  in,  in  cash,  patent  rights,  merchandise,  machinery  accounts,  etc., 
necessary  to  the  business  and  for  which  stock  to  the  amount  of  the  value  thereof 
has  been  issued  by  the  company,"  was  held  to  be  a  sufficient  compliance  with  an 
act  which  required  that  in  all  statements  and  reports  which  are  to  be  published 
by  a  company  portion  of  the  stock  of  which  has  been  issued  in  payment  for 
property,"  it  shall  not  be  stated  or  reported  as  being  issued  for  cash  paid  into  the 
company,  but  shall  be  reported  in  this  respect  according  to  the  fact."  Whit- 
taker  v.  Masterton,  106  N.  Y.  277.  The  general  manufacturing  act  of  New  York 
provides  that  every  such  company  shall  within  twenty  days  from  the  first  day  of 
January  in  each  year  make  a  report  of  its  assets  and  liabilities   .  .    .   and  if  any 
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failure  to  make  a  report  is  not  incurred  by  filing  a  false 
report.1 

§  934.  Effect  of  repeal  of  statute.— The  fact  that  direc- 
tors became  such  under  a  statute  rendering  them  liable 
for  specified  acts  does  not  make  them  liable  for  such 
acts  done  after  a  repeal  of  the  statute,2 


such  company  shall  fail  to  do.  so  all  the  trustees  shall  be  held  jointly  and  sev- 
erally liable  for  the  debts  then  existing  and  for  all  that  shall  be  constructed  before 
such  report  is  made.  A  judgment  for  costs  was  held  to  be  a  debt  within  the 
meaning  of  this  section  so  as  to  render  the  trustees  individually  liable.  Allen  v. 
Clark,  108  N.  T.  269.  Under  3  Rev.  St.  N.  T.  (8th  ed.),  p.  1057,  12,  it  was  held 
that  the  trustees  cannot  be  subjected  for  an  alleged  liability  of  the  corporation 
accruing  on  an  accommodation  indorsement,  which,  under  its  charter,  it  had  no 
authority  to  make,  and  which  consequently  did  not  bind  it;  National  Park  Bank 
v.  Remsen,  43  F.  226.  See  also  Hardman  v.  Sage  (N.  T.),  26  N.  E.  354,  reversing 
47  Hun,  230,  and  holding  that  making  certificate  of  the  amount  of  the  capital, 
and  it  is  paid  in  a  certificate  which  is  signed  and  acknowledged,  but  not 
sworn  to,  is  sufficient.  For  construction  of  the  term  "debt"  and  for  lia- 
bility of  director  for  making  hazardous  loan  under  Massachusetts  statute,  see 
Knower  v.  Haines,  31  Fed.  Rep.  513. 

1  Matthews  v.  Patterson  (Colo.,  May,  1891),  26  P.  812. 

2  Slaymaker's  Admn.  v.  Jeffrey,  82  Va.  346;  Breiting  v.  Lindauer,  37  Mich. 
217;  Gregory  v.  German  Bank,  3  Col.  332 ;  Union  Iron  Co.  v.  Pierce,  4  Bliss 
327;  compare  Hargroves  v.  Chambers,  30  G.  580. 


1048  ACTIONS   EX  DELICTO.  §    935 


CHAPTER  XXXIV. 


ACTIONS    EX    DELICTO. 


§  935.  The  general  rule. 

936.  Fraud  of  agents. 

937.  Liability  for  false  representations  of  agents. 

938.  When  intent  will  be  immaterial. 

939.  Personal  liability  for  fraudulent  representations. 

940.  False  statements  in  prospectuses. 

941.  Liability  for  torts  generally. 

942.  Liability  for  libel. 

943.  Character  of  corporation  sometimes  important. 

944.  Negligence  of  agent. 

945.  Liability  for  torts  and  neglects  of  sub-agents. 

946.  Injury  to  employe"  through  negligence  of  co-employe". 

947.  When  superior  employe"  stands  in  place  of  principal. 

948.  Defective  machinery,  material,  etc. 

949.  Servant's  knowledge  of  dangers  of  employment. 

950.  Remedy  by  action  for  damages  against  shareholders. 

951.  Debts  ex  contractu  and  liabilities  founded  on  torts  given  an  equal 

footing. 
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§  935.  The  general  rule.— Questions  of  corporate  powers 
and  forms  are  seldom  involved  in  considerations  of  cor- 
porate liability  for  torts  or  those  of  corporate  agents 
except  in  a  collateral  and  incidental  way.  Corporations 
are  liable  for  torts  in  the  same  manner  and  to  the  same 
extent  as  natural  persons.  Their  liability  in  such  cases 
is  not  affected  by  the  question  whether  the  acts  done 
are  within  or  without  the  powers  of  the  corporation,  if 
the  acts  are  such  as  come  within  the  scope  of  the  powers 
apparently  conferred  upon  the  agents.  It  has  been 
frequently  decided  that  a  corporation  was  similarly 
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affected  by  the  torts  of  the  agents  as  if  the  latter  were 
acting  for  an  individual.1 

In  all  such  cases  the  common  law  prohibition  against 
the  exercise  of  unauthorized  corporate  powers  is  mod- 
ified or  suspended  to  promote  the  ends  of  justice  and 
to  subserve  public  convenience.  A  corporation  may- 
be punished  for  contempt  of  court  by  a  fine  and  by 
imprisonment  of  its  officers  and  agents.2 


1  Fishkill  Sav.,  etc.,  v.  Nat.  Bank,  etc.,  80  N.  Y.  162;  Ranger  v.  Gt.  West. 
By.  Co.,  5  H.  S.  Cas.  71-86;  Lewis  v.  Meir,  14  Fed.  Rep.  311;  Philada  R.  E. 
Co.  v.  Derby,  14  How.  468;  Hussey  v.  King,  3  S.  E.  Rep.  923;  Danver  R.  G.  Ry- 
Co.  v.  Harris,  122  TJ.  S.  597;  >T.  J.  S.  Co.  v.  Brackett,  121  U.  S.  637;  Balti- 
more &  P.  R.  R.  Co.  v.  Fifth  Bapt.  Ch.,  108  U.  S.  317,  330;  N.  O.  J.  &  G.  K. 
R.  Co.  v.  Bailey,  40  Miss.  395;  Gruber  v.  Washington,  etc.,  R.  R.  Co.,  92  N".  C.  ; 
South  Wales  Ry.  Co.  v.  Redmond,  10  C.  B.  (S.  S.)  675;  N.  Y.  &  R.  H.  R.  R.  Co. 
v.  Schuyler,  34  N.  Y.  30;  State  v.  Morris  &  E.  R.  Co.,  23 N.  J.  L.  360,  367;  D.  & 
G.  R.  Co.  v.  Harris,  3  N.  M.  109;  Ramsden  v.  Boston  &  A.  R.  Co.,  104  Mass. 
117;  Peebles  v..Patapsco  Guano  Co.,  77  N.  C.  233;  Chicago  &  I.  R.  Co.  v.  Davis, 
86  111.  20;  Vinas  v.  Merchants'  M.  I.  Co.,  27  La.  Ann.  367;  Western  Un.  v. 
Cyser,  2  Col.  141;  Goodspeed  v.  East  Hadden  Bank,  22  Conn.  529;  South  &  N. 
A.  R.  Co.  v.  Chappell,  61  Ala.  027;  Denver  S.  P.  &  P.  R.  Co.  v.  Conway,  8  Col. 
1;  5  P.  142;  Hayes  v.  Houston  &  G.  N.  R.  Co.,  46  Tex.  272.  A  corporation 
may  be  liable  in  exemplary  damages  for  wrongful  attachment.  Jefferson  County 
Sav.  Bank  v.  Eborn,  84  Ala.  529;  4  So.  386. 

2  Golden  Gate,  etc.,  Min.  Co.  v.  Sup.  Ct.,  65  Cal.  187;  3  P.  628.  An  order 
to  show  cause  why  a  corporation  should  not  be  punished  for  contempt,  for  vio- 
lation of  an  injunction,  may  be  served  on  the  corporation's  attorneys,  where  the 
agents  of  the  corporation  conceal  themselves  for  the  purpose  of  avoiding  service. 
Eureka  Lake  &  Yuba  Canal  Co.  v.  Superior  Court  Yuba  Co.,  66  Cal.  311;  5  P. 
490. 

The  petitioner,  who  was  president  of  a  water  corporation  at  the  time  when  an 
injunction  was  granted  and  served  on  them  prohibiting  them  from  maintaining 
a  dam  in  the  channel  of  a  certain  watercourse,  resigned  such  office,  left  the  cor- 
poration, sold  his  shares  therein,  and  then  purchased  the  property  where  said 
dam  had  been  constructed,  and  proceeded  to  maintain  the  same.  Held,  that  he 
was  properly  adjudged  guilty  of  contempt.  Morton  v.  Superior  Court,  Tulare 
Co.  65  Cal.  496;  4  P.  439.  See  also,  Iowa  B.  S.  W.  Co.  v.  So.  B.  W.  Co.,  30' 
F.  615. 

In  a  contempt  proceeding  for  violation  of  an  injunction  restraining  the  de- 
fendant corporation,  and  its  agents  and  officers,  from  the  commission  of  certain 
acts,  the  affidavit  on  which  the  contempt  proceedings  were  based  is  sufficient 
though  it  does  not  state  that  the  defendants  were  the  officers,  agents,  etc.,  of 
the  corporation,  if  it  does  state  that  they  had  full  knowledge  of  the  issuance, 
service,  and  effect  of  the  injunction,  and  that  they  violated  the  injunction  by 
doing  the  acts  complained  of,  and  in  contempt  of  the  court.  Hedges  v.  Supe- 
rior Court  of  Yuba  Co.,  67  Cal.  405;  7  P.  767. 
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§  936.  Fraud  of  agents.— The"  same  rules  governing  the 
liability  of  individual  principals  for  the  fraud  of  their 
agents  apply  to  those  of  corporations  whether  the 
frauds  be  active  or  constructive  only. 

By  the  great  preponderance  of  modern  authority  a 
corporation  may  be  liable  even  when  a  fraudulent 
intent  in  fact  is  necessary  to  be  proven,  the  fraud  of  its 
agents  being  imputable  to  the  corporation  ;  as  in  actions 
for  fraudulent  representations. 

It  is  immaterial,  in  the  case  of  fraudulent  represent- 
ations by  reason  of  which  a  party  suffers  loss,  whether 
they  were  made  to  him  by  the  agent  directly  or  were 
made  by  the  agent  to  the  corporation  in  a  report  with 
intent  to  mislead  and  deceive  the  public.3 

Where,  however,  one  makes  an  agent  his  own  agent 
for  the  purpose  of  dealing  with  a  corporation,  and  the 
agent  is  guilty  of  a  fraudulent  breach  of  trust  without 
participation  in  the  fraud  or  receipt  of  a  benefit  from  it 
by  the  corporation,  the  latter  is  not  bound  to  make 
good  the  loss.4 

1  Banger  v.  Great  Western  K.  R.  Co.,  5  H.  L.  Cas.  86.  When  it  was  insisted 
that  there  could  be  no  such  thing  as  authority  to  commit  a  wrongful  act,  such 
being  a  violation  of  the  charter,  the  court  said:  "This  would  be  a  most  con- 
venient distinction  for  corporations  to  establish There  would  be  no  pos- 
sibility of  ever  convicting  a  corporation  of  exceeding  its  powers  and  thereby 
forfeiting  its  charter  or  incurring  any  other  penalty  if  this  principle  could  be 
established."  Life  &  Fire  Ins.  Co.  v.  Mechanic's  Fire  Ins.  Co.,  7  Wend.  31.  But 
in  a  later  case  it  appeared  that  the  president  of  a  corporation  had  been  allowed 
by  the  other  directors  to  have  possession  of  the  corporate  seal  and  certificate 
book  after  they  had  known  him  to  break  his  promise  of  pledging  certain  shares 
to  them.  It  was  held  that  the  corporation  had  not  been  guilty  of  such  negli 
gence  as  would  render  it  liable  on  certificates  to  which  the  president  had  forged 
the  treasurer's  name,  issued  to  himself  and  pledged  to  secure  his  individual 
debt.  Hillv.  C.  F.  Jewett  Pub.  Co.  (Mass.),  28  X.  E.  142;  Powers  v.  Same 
(Mass.),  28  N.  E.  142,  (Aug.,  1891.) 

2  Nat.  Exch.  Co.  v.  Conybeare,  9  H.  L.  Cas.  711,  738;  Barwick  v.  Eng.,  etc., 
Bank,  L.  R.  2  Ex.  259.  The  right  of  an  innocent  holder  of  a  draft  fraudulently 
drawn  by  an  agent  to  hold  the  corporation  liable  is  not  affected  by  the  fact  that 
his  immediate  indorser  was  also  a  party  to  the  fraud.  Ridgway  v.  Farmers' 
Bank,  12  Searg.'&  R.  256. 

3  Nat.  Exch.  Co.  v.  Drew,  32  Eng.  L.  &  Eq.  1. 

«  Tenell  v.  Branch  Bank,  12  Ala.  502.    The  local  agent  of  a  telegraph  com- 
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§  937.    Liability  for  false  representations  of  agents.— 

Most  of  the  rules  stated  in  many  of  the  authorities, 
ancient  and  modern,  by  which  to  test  the  principal's 
liability  for  the  active  frauds  of  his  agents  are  vague 
and  often  misleading.  The  expression  most  commonly 
met  with  is  that  employers  are  liable  for  the  fraudulent 
acts  of  their  agents  when  at  the  time  of  the  commission 
of  the  fraud  the  agent  is  acting  within  the  scope  of  his 
employment,  and  his  misconduct  naturally  connects 
itself  with  the  service  or  duty  being  performed.  The 
origin  of  this  expression  is  no  doubt  due  to  the  implied 
undertaking  of  the  employer  to  answer  to  third  parties 
on  contracts  which  he  has  clothed  the  agent  with  au- 
thority to  make.  But  that  is  a  contractual  liability 
and  there  can  be  no  such  relation  between  the  prin- 
cipal and  those  whom  the  agent  has  defrauded.  No 
such  power  is  implied  in  his  contract  of  employment 
nor  by  any  legal  implication  could  be  included  in  it. 
It  is  true  that  one  person  may  instigate  another  to 
commit  a  fraud,  or  even  a  felony,  by  prior  or  contempo- 
raneous counsel  or  assistance,  and  may  become  involved 
in  the  legal  consequences  by  subsequent  acceptance  of 
the  fruits.  But  the  legal  liability,  both  civil  and  crim- 
inal, depends  in  all  such  cases  not  upon  a  contract  of 
agency,  express  or  implied,  for  the  law  does  not  recog- 
nize a  contract  based  upon  an  illegal  or  immoral  con- 
sideration. 
Disregarding  all  mere  forms  of  language,  the  bare 


pany,  who  was  also  an  agent  of  an  express  company,  sent  a  forged  dispatch  to  a 
merchant  in  a  neighboring  city,  requesting  him  to  forward  money  to  his  cor- 
respondent at  the  former  place,  to  use  in  buying  grain.  The  dispatch  was  duly 
received,  and  the  money  in  good  faith  forwarded  by  express,  but  was' intercepted 
and  converted  by  the  agent.  Held,  that  the  telegraph  company  was  liable  for 
the  loss,  whose  proximate  cause  was  the  forged  dispatch.  McCord  v.  Western 
Union  Tel.  Co.,  39  Minn.  181;  St.  Paul  Roller-Mill  Co.  v.  Western  Union  Tel. 
do.,  39  Minn.  318. 
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proposition  is  that  one  who  holds  another  out  to  the 
world  as  a  competent  and  proper  agent  to  manage  his 
business  is  responsible  for  the  agent's  conduct  in  the 
course  of  business,  and  is  bound  to  make  good  all  losses 
resulting  to  others  from  his  misconduct  in  and  about 
such  business.  And  if  in  the  course  of  negotiations 
pertaining  to  his  employment  he  makes  misrepresen- 
tations whereby  another  is  misled  to  his  injury,  the 
principal  whether  a  natural  person  or  a  corporation  is 
liable  for  reparation  though  ignorant  of  the  transaction. 
But  the  principal  may  repudiate  a  contract  induced 
by  fraud  of  his  agent  at  any  time  before  the  other  party 
has  altered  his  condition  by  reason  of  the  fraud  or 
suffered  loss  from  it.1 

Since  the  very  object  of  an  agency  is  to  enable  the 
agent  to  transact  business  on  behalf  of  and,  in  the  stead 
of  his  principal,  it  is  obvious  that  where  the  fraudulent 
act  was  not  done  or  the  representations  made  on  behalf 
of  the  corporation  with  the  object  of  drawing  it  into  a 
contractual  relation  with  the  defrauded  party,  it  is  not 
responsible. 

To  enable  the  principal  to  escape  liability  for  the 
fraud  of  his  agent  he  must  repudiate  the  contract  in 
toto.  He  cannot,  while  affirming  the  agent's  authority, 
to  make  a  contract  induced  by  fraud,  dispute  the  false 
representation  made  in  procuring  it.2 

The  true  reason  of  the  principal's  liability  in  such 
cases  results  from  an  estoppel.  "  "Where  the  principal 
has  clothed  his  agent  with  power  to  do  an  act  upon  the 
existence  of  some  extrinsic  fact  necessarily  and  pecul- 
iarly within  the  knowledge  of  the  agent,  and  of  the 
existence  of  which  the  act  of  executing  the  power  is 
itself  a  representation,  a  third  party  dealing  with  such 


1  Bennett  v.  Judson,  21  ST.  Y.  238. 

2  Crump  v.  U.,S.  Mining  Co.,  7  Gratt.  352. 
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agent  in  entire  good  faith,  pursuant  to  the  apparent 
power,  may  rely  upon  the  representation,  and  the 
principal  is  estopped  from  denying  its  truth  to  his  pre- 
judice." x 

For  though  the  fact  be  extrinsic,  the  agent  could  not 
make  it  available  and  effective  but  for  his  agency. 

§  938.  When  intent  will  be  immaterial.— It  is  immaterial 
whether  the  representation  was  known  to  be  false  or 
was  made  with  fraudulent  or  innocent  intent,  if  it 
amounted  to  a  guaranty  and  the  party  to  whom  it  was 
made  relied  upon  it.! 

§  939.  Pergonal  liability  for  fraudulent  representations. 

— The  mere  fact  of  being  directors  and  stockholders  is 
not  in  itself  sufficient  to  make  them  liable  for  the  frauds 
and  misrepresentations  of  business  managers  of  a  cor- 
poration. Such  managers  are  prima  facie  agents  of  the 
corporation  and  not  of  the  directors.  In  order  to  charge 
theiatter  some  knowledge,  acquiescence  or  participation 
in  the  fraudulent  acts  must  be  proven.  The  mere 
publication  of  the  name  of  a  party  as  director  of  a  cor- 
poration and  the  mere  fact  that  he  is  a  stockholder  are' 
not  sufficient  to  authorize  a  verdict  against  him  for  a 
fraud  perpetrated  by  other  directors  and  agents  of  the 
corporation.3 


1  New  York  &  New  Haven  E.  R.  Co.  v.  Schuyler,  34  N.  Y.  per  Davis,  J. 

"  The  cashier  of  a  bank  proposed  to  sell  plaintiff  a  bill  of  exchange;  and  he, 
relying  upon  a  statement  in  the  letter  containing  the  offer  to  the  effect  that  the 
bill  was  perfectly  safe,  accepted  the  offer.  The  bill  proved  uncollectible  and  the 
bill  having  been  endorsed  to  him  without  recourse  he  sued  the  bank  for  the 
money  paid  for  the  bill,  and  it  was  held  that  the  representation  amounted  to  a 
guaranty  that  the  bill  was  collectible  and  that  the  bank  was  liable.  Sturgis  v. 
Bank  of  Oircleville,  11  Ohio  St.  153.  So  if  the  cashier  of  a.  bank  assures  a 
surety  on  a  note  held  by  it  that  the  note  has  been  paid  whereby  he  is  induced  to 
■give  up  securities,  such  representation  is  a  good  defence  to  an  action  by  the 
bank  against  the  surety  in  the  note.  Cacheco  Nat.  Bank  v.  Haskell,  51  N.  H. 
116. 

8  Bigelow  on  Fraud,  368;  Arthur  v.  Griswold,  55  N.  Y.  400. 


1054  ACTEONS  EX  DELICTO.  §  939 

Still,  if  the  stockholders  or  the  directors  having  con- 
trol of  the  business  adopt  or  seek  to  enforce  a  contract 
entered  into  by  their  authorized  agent,  they  cannot  re- 
pudiate the  fraudulent  representation  which  was  in 
whole  or  in  part  the  inducement  of  or  was  immediately 
connected  with  the  contract.1  Of  course  the  directors- 
are  personally  liable  for  their  own  fraudulent  misman- 
agement or  for  participation  in  or  connivance  at  that 
of  other  agents,  but  their  fraudulent  acts  may  render 
the  corporation  also  liable.* 

The  following  rule  was  laid  down  in  a  case  where  it 
was  sought  to  charge  a  director  personally  for  misrep- 
resentations in  statements  and  reports  published  by 
him  concerning  the  financial  condition  of  an  insurance 
corporation  :  that  an  action  founded  upon  deceit  and 
fraud  could  not  be  maintained  in  the  absence  of  proof 
that  the  defendant  believed,  or  had  reason  to  believe,  at 
the  time  he  had  made  the  representations,  that  they 
were  false,  or  that  he  assumed  or  intended  to  convey 
the  impression  that  he  had  actual  knowledge  of  the 
truth  though  well  aware  that  he  had  no  such  knowledge.3 


1  Ex  parte  Ginger,  5  Irish  Ch.  174. 

2  Watts.  App.,  78  Penn.  St.  370.  The  directors  of  a  bank  are  personally- 
liable  to  a  depositor  for  damages  by  reason  of  the  insolvency  of  the  corporation, 
when  he  is  induced  to  deposit  solely  by  the  false  representations  of  its  solvency, 
made  by  such  directors,  whether  these  were  made  with  the  intent  to  defraud  or 
not,  where  the  directors,  by  the  use  of  ordinary  care,  might  have  known  their 
falsity.  Seale  v.  Baker,  70  Tex.  283;  7  S.  W.  742.  Having  heard  a  rumor  that 
a  bank  was  not  sound,  one  of  its  correspondents  told  its  president  that  he  had 
deposits  in  the  bank,  and  wanted  to  know  its  financial  condition.  The  presi- 
dent replied  that  there  wis  no  question  of  the  ability  of  the  bank  to  meet  all 
liabilities,  and  the  correspondent  was  thereby  induced  to  continue  his  deposits, 
which  were  lost  by  reason  of  the  insolvency  of  the  bank.  Held  that,  though 
the  representation  was  not  made  with  intent  to  deceive,  the  president  was  per- 
sonally liable,  if,  by  the  exercise  of  ordinary  diligence,  he  could  have  known  that 
his  statement  was  not  true.  The  right  of  the  correspondent  to  rely  on  the  rep- 
resentation is  clear,  and  it  was  error  to  submit  the  question  to  the  jury.  Gid- 
dings  v.  Baker  (Tex.),  16  S.  W.  33. 

8  Mayer  v.  Amidon,  45  2T.  Y.  169.    See  also,  Oberlander  v.  Speiss,  lb.   175;. 
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If,  however,  a  director  makes  or  concurs  in  making 
or  publishing  representations  which  are  in  fact  false, 
recklessly  and  without  inquiry  or  care  as  to  their  truth 
or  falsity,  he  is  liable  the  same  as  if  that  falsity  were 
known  to  him.  For  a  positive  assertion  of  fact  is  by 
plain  implication  an  assertion  of  knowledge  concerning 
such  fact ;  and  if  the  party  has  no  knowledge  about  it 
he  has  asserted  for  true  what  he  knew  to  be  false.1 

The  false  representations  need  not  be  made  to  any 
particular  person  in  order  to  'render  the  directors  liable. 
If  made  publicly,  either  directly  or  indirectly  through 
innocent  agents,  the  natural  tendency  and  result  being 
to  deceive  any  and  all  who  happen  to  see  or  hear  them 
repeated,  the  directors  or  other  agents  will  be  held  to 
have  intended  the  natural  consequences  of  their  act  and 
to  respond  in  damages  to  any  one  who  is  thereby  de- 
ceived to  his  injury.2 

§  940.  False  statements  in  prospectuses. — In  regard  to 
the  intent  with  which  the  false  statement  was  made 
in  a  prospectus  it  is  generally  necessary  that  the  party 
making  it  shall  know  its  falsity.  But  where  made 
recklessly  to  induce  subscriptions  without  knowledge 
of  their  truth  or  falsity,  the  fraudulent  intent  will  be 
inferred.  The  last  rule  is  justly  applied  in  cases  of 
false  and  misleading  statements  made  in  prospectuses 
and  otherwise  by  directors  and  managers  to  whom  the 


Wakeman  v.  Dalley,  51  N.  Y.  27;  Arthur  v.  Griswold,  55  Id.  400;  Fusz  v. 
Spaunhurst,  67  Mo.  256. 

i  Evans  v.  Edmunds,  13  Com.  B.  777,  786,  Beatty  v.  Ebory,  L.  R.  7  H.  L. 
102;  Haycroft  v.  Creasy,  2  East,  92;  Taylor  v.  Ashton,  11  M.  &  W.  401;  Lab- 
dell  v.  Baker,  1  Met.  193,  201;  Bennett  v.  Judson,  21  N.  Y.  138;  Thomas  v. 
McCann,  4  B.  Mon.  602;  Woodruff  v.  Gome,  27  Ind.  4;  Stone  v.  Cowell,  29 
Mich.  359;  Converse  v.  Blumrich,  14  Mich.  109;  Eaton  v.  Wirme,  20  Mich. 
156;  Foard  v.  McComb,  12  Bush,  723.  It  was  held  no  defense  for  the  director 
to  an  action  that  he  made  the  statements  upon  the  information  of  others.  He 
should  have  so  stated  when  he  made  them.    Fischer  v.  Mellen,  103  Mass.  503. 

a  Salmon  v.  Richardson,  30  Conn.  360. 
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public  are  entitled  to  attribute  knowledge  of  the  real 
condition  of  affairs.1 

But  the  false  representations  must  have  been  made 
concerning  matters  peculiarly  within  their  knowledge. 
If  made  upon  matters  of  which  the  public  are  presumed 
to  take  notice,  they  do  not  justify  an  avoidance  of  the 
subscription  or  an  action  for  damages.  For  the  same 
reason  false  representations  with  reference  to  the  pro- 
visions of  the  charter  or  articles  of  association,  where 
devices  are  not  resorted  to  to  prevent  examination  and 
inquiry,  and  no  unfair  advantage  is  taken  of  the  situation 
of  the  parties  or  as  to  the  legal  effect  of  the  contract, 
furnish  no  ground  for  relief.2 

But  when  false  representations  are  made  as  to  the 
plans  and  intentions  of  the  corporation  in  matters 
directly  affecting  a  party's  interests,  and  where,  from  the 
nature  and  on  account  of  the  position  held  by  the  per- 
son making  them,  the  party  is  not  guilty  of  negligence 
in  relying  upon  them,  and  is  induced  by  them  to  enter 
into  a  contract,  whatever  its  nature,  he  may  avoid  it  for 
fraud.3 


1  Smith  v.  Reese  River,  Co.,  L.  K.  2  Eq.  268,  269,  4  H.  L.  64;  Glamorganshire 
Iron,  etc.,  Co.  v.  Irvine,  4  F.  &  F.  947,  955.  But  see  Salem  Mill  Dam  Co.  v. 
Ropes  Pick.  137;  Goodrich  v.  Reynolds,  31  Ill.*490;  Nelson  v.  Luling,  36  N.  Y. 
Super  Ct.  544;  Coll  v.  Pittsburgh  Female  College,  40  Pa.  St.  439;  City  Bank  v. 
Bartlett,  71  Ga.  797,  808. 

2  Parker  v.  Thomas,  19  Ind.  213;  New  Albany,  etc.,  R.  R.  Co.  v.  Fields,  10 
Ind.  189;  Ellison  v.  Mobile,  etc.,  R.  Co.,  36  Miss.  522. 

3  When  at  a  meeting  of  citizens  to  consider  the  question  of  granting  the  right 
of  way  to  a  railroad  company,  its  agents  made  speeches  in  which  they  promised 
to  construct  crossings,  bridges  and  depots  for  the  benefit  of  land  owners  who 
should  grant  rights  of  way  to  the  company,  on  the  faith  of  which  promises  defend  - 
ant  in  error  deeded  to  it  the  right  of  way,  it  was  held  admissible  to  put  in  evi- 
dence the  refusal  of  the  company  to  keep  these  promises  as  a  ground  for  can- 
cellation of  the  deed  for  fraud.  Atlanta,  etc.,  R.  R.  Co.  v.  Hodnett,  36  Ga. 
669;  Or.  Cent.  R.  Co.  v.  Scoggin,  3  Or.  161;  Compare  Bish  v.  Bradford,  17  Ind. 
490,  493;  Hardy  v.  Merriweather,  14  Ind.  203;  Walker  v.  Mobile,  etc.,  R.  R.  Co., 
34  Miss.  245;  Brownlee  v.  Ohio,  etc.,  R.  R.  Co.,  18  Ind.  6S;  Selma,  etc.,  R.  R. 
Co.  v.  Anderson,  51  Miss.  829;  Coil  v.  Pittsburgh  Female  College,  40  Pa.  St. 
439. 
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§  941.  Liability  for  torts  generally — Although  a  corpo- 
ration cannot  commit  a  crime  in  its  political  capacity, 
yet  the  intellectual  agency  of  natural  persons  by  which 
it  is  governed  may  cause  it  to  depart  so  far  from  the 
purposes  of  its  establishment  as  to  commit,  through 
its  servants,  trespasses  and  other  torts  ;  and  redress  is 
allowed  to  be  had  against  it  for  reparation  by  way  of 
damages  ex  delicto  as  well  as  ex  contractu.1 

§  942.  Liability  for  libel. — Whether  corporations  are 
liable  in  an  action  for  damages  for  the  publication  of  a 
libel  by  its  directors  and  officers,  was  long  a  question 
giving  rise  to  forensic  contests  and  judicial  disagree- 
ments. But  the  drift  of  recent  decisions  supports  the 
view  that  they  are  liable,  like  natural  persons,  to  the 
same  extent  and  for  the  same  reasons  only.  The  dis- 
puted points  seem  to  have  been  the  difficulty  of  attribut- 
ing to  a  soulless,  emotionless  entity  the  quality  of 
malice  necessary  to  be  proven  in  libel  and  other  injuries 


1  A  railroad  company  was  held  liable  to  an  action  for  malicious  prosecution. 
Though  apparently  beyond  any  possible  objects  for  which  such  a  corporation 
may  be  formed,  yet,  as  was  truly  said  inKicord  v.  Cent.  Pac.  R.  R.  Co.,  15Nev. 
167,  by  Be  atty  J.,  m  delivering  the  opinion  of  the  court,  "It  is  the  object  of  such 
corporations  to  acquire  property,  and  it  is  their  privilege  to  protect  it  by  every 
lawful  means.  It  is  not  only  a  lawful,  but  a  perfectly  legitimate  and  even  a 
commendable  means  of  protecting  private  property,  to  institute  criminal  pro- 
ceedings against  those  who  infringe  the  right  by  criminal  practices.  And  this 
is  even  more  emphatically  true  of  corporations  than  of  natural  persons. 

Their  property  is  so  vast,  and  their  business  so  extended  and  complicated ; 
they  are  so  constantly  and  in  so  many  directions  exposed  to  the  danger  of  loss 
by  theft,  robbery,  and  embezzlement,  that  they  are  compelled,  by  the  same  policy 
that  induces  penal  legislation  on  the  part  of  the  state,  to  let  it  be  known  that 
they  will  prosecute  vigorously  and  systematically  all  criminal  acts  by  which  they 
are  directly  injured.  That  they  act  in  conformity  with  this  policy,  is  notorious. 
They  have  not  only  their  corps  of  legal  advisers  and  their  local  attorneys,  but 
they  keep  a  force  of  detectives  continually  employed  in  ferreting  out  depredators 
upon  their  rights,  and  assisting  the  public  authorities  in  bringing  them  to  justice. ' ' 
In  another  action  for  damages  for  malicious  prosecution,  it  was  held  proper  to 
submit  the  question  to  the  jury  whether  the  attorney  whose  duty  it  was  to  pro- 
pose cases  for  trial  had  authority  to  institute  a  prosecution  for  perjury  alleged 
to  have  been  committed  in  any  of  the  company's  litigation.  Gulf  C.  G.  F.  Co. 
v.  James,  73  Tex.  12. 
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to  character  and  the  supposed  injustice  of  compelling 
the  stockholders  and  members  to  respond  in  damages 
for  acts  the  doing  of  which  they  never  authorized  and 
never  contemplated  when  they  entered  into  relations 
with  each  other  and  with  the  corporation.  But  the 
great  and  ever  increasing  number  of  corporations  as- 
suming all  the  functions  of  individuals  has  created  a 
tendency  strongly  manifested  in  the  modern  decisions 
to  assimilate,  so  far  as  possible,  the  rights  and  duties  of 
corporations  to  those  of  natural  persons.1 

The  first  objection  was  answered  by  the  court  in  an 
English  case  in  these  words  :  "  This  allegation  may  be 
proved  by  showing  that  the  publication  of  a  libel  took 
place  by  order  of  the  defendant  and  was,  therefore, 
wrongful,  although  the  defendant  had  no  ill  will  to  the 
plaintiffs  and  did  not  intend  to  injure  them." 2 

This  is  equivalent  to  saying  that  in  such  cases  malice 
in  its  legal  sense  only — a  wrongful  act  done  intention- 
ally without  just  cause  or  excuse — need  be  proven. 

In  Maynard  v.  Fireman's  Fund  Ins.  Co.,3  the  action 
was  for  libelous  words  published  of  and  concerning 
plaintiff.  One  of  the  reasons  on  which  the  Supreme 
Court  of  California  based  its  decision  in  favor  of  de- 
fendants' liability  was  that  advanced  in  an  early  Con- 
necticut case,  to  wit,  that  the  directors  who  published 
the  libel  did  not  exercise  merely  delegated  authority ; 
but  in  the  sense  that  servants  and  attorneys  exercising 
it  constitute  "the  mind  and  soul  of  the  body  politic 


»  Como  v.  Port  Henry  Iron  Co.,  12  Barb.  28;  Van  Acerman  v.  Bleitein,  102 
N.  Y.  355;  7  N.  E.  537,  action  against  a  joint-stock  publishing  company.  Mis- 
souri Pac.  Ry.  Co.  v.  Richmond,  73  Tex.  568;  11  S.  W.  555.  The  refusal  of  the 
general  passenger  agent  of  the  company  to  interfere  with  the  publication,  a 
month  before  its  discontinuance,  is  evidence,  in  connection  with  the  other  evi- 
dence, of  a  ratification  and  of  a  publication  by  the  company  from  that  time- 
Fogg  v.  Boston  &  L.  R.  Co.,  148  Mass.  513;  20  N.  E.  109. 

2  Whitfield  v.  Southeastern  Railway  Co.,  96  E.  C  L.  R.  115. 

»  34  Cal.  48. 
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and  corporate  constituting  its  thinking  and  acting 
capacity."  But  it  still  must  be  remembered  that  the 
directors  are  not  the  corporation  itself  but  only  its 
representatives,  however  much  they  may  differ  from 
other  representatives.  And  as  for  their  being  the  mind 
and  soul  of  the  corporation  it  is  difficult  to  see  how  one 
can  be  made  by  its  representative  to  do  that  which  it 
never  willed  and  express  that  which  it  never  conceived. 

The  rule  itself  is  doubtless  just  and  salutary  when 
properly  applied,  but  a  very  poor  reason  is  urged  in  its 
support  in  the  Connecticut  case  and  adopted  as  one 
ground  of  the  decision  in  the  above  case. 

From  all  these  we  may  gather  the  following  result : 
that  the  principal  is  liable  for  all  the  acts,  negligent 
omissions,  frauds  and  torts  which  the  agent  is  enabled 
to  be  guilty  of  by  means,  in  whole  or  in  part,  of  the 
authority,  whether  actual  or  ostensible,  with  which  the 
principal  has  clothed  him.1 

§  943,  Character  of  corporation  sometimes  important.— 

It  will  be  observed  that  the  reason  stated  in  the  case 
above  noticed  is  that  on  which  is  based  the  liability  of 
principals  in  general  ;  but  on  applying  the  principle  to 
the  facts  in  that  case  it  is  seen  that  it  does  not  support 
the  decision.  Recurring  to  the  general  rule  that  "  the 
principal  is  liable  only  for  those  torts  which  the  agent 
is  in  whole  or  in  part  enabled  to  commit  and  does  com- 
mit by  means  of  the  authority,  whether  actual  or  osten- 
sible, with  which  his  principal  has  clothed  him," 2  we 
see  at  once  that  an  insurance  company  does  not  give 
its  officers  and  agents  even  the  semblance  of  authority 
to  adopt  the  publication  of  any  matter  concerning  the 
character  of  third  parties  as  a  means  of  prosecuting  its 


1  See  Goodspeed  v.  The  East  Hadden  Bank,  22  Conn.  580,  and  Daily  Post  Co. 
v.  McArthur,  7  Am.  Law  K.  S.  462. 

2  Supra,  §  937. 
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business.  It  is  probably  otherwise  with  such  com- 
panies with  respect  to  carrying  on  public  prosecution, 
often  necessary  to  expose  and  punish  fraud  on  the  cor- 
poration and  prevent  future  attempts  of  the  kind.  And 
if  an  insurance  company  should  be  sued  for  malicious 
prosecution  under  such  circumstances  the  same  reas- 
oning would  apply  as  in  the  Nevada  Railroad  case.1 

Again,  if  a  corporation  is  engaged  in  the  publication 
of  a  newspaper,  its  agents  are  given  a  character  by  their 
principal  in  which  they  are  extremely  liable,  even  with- 
out actual  malice,  to  commit  a  tort  of  another  kind,  and 
to  hold  the  corporation  liable  in  case  they  publish  a 
libel  is  only  to  bring  them  within  the  rule  as  applied 
to  natural  principals.2  Nor  is  the  difficulty  of  proving 
the  guilt  of  the  actual  perpetrators  any  reason  for  tak- 
ing corporations  out  of  the  general  rule.  It  is  no  more 
difficult  to  find  and  implicate  the  actual  makers  and  pub- 
lishers of  a  libel  by  a  trading  corporation,  or  the  actual 
prosecutors  of  a  malicious  and  groundless  accusation 
by  a  corporation  having  no  property  needing  protec- 
tion, than  if  these  things  were  done  by  mutual  agree- 
ment and  counsel  among  the  same  number  of  persons 
not  being  agents  or  directors  of  a  corporation.  The 
solvency  or  insolvency  of  parties  never  affects  the 
question  of  primary  liability  for  a  tort. 

A  trading  corporation  often  receives  valuable  personal 
property  for  sale  or  safekeeping,  and  is  clearly  liable  to 
the  consignor  in  case  of  conversion  or  larceny  of  such 
goods  by  its  agents.     So  is  a  railroad  corporation  liable 


i  Ricord  v.  Cent.  Pac.  R.  R.  Co.,  15  Nev.  167;  supra,  §  941. 

2  In  an  action  against  a  newspaper  for  libel,  held  not  error  to  charge  the  jury 
that  the  mere  fact  of  defendant  being  an  officer  of  the  company  publishing  the 
paper  did  not  make  him  liable  for  the  publication  complained  of;  but  if  he  was 
engaged  in  the  general  management  of  the  paper,  he  would  be  liable,  if  the  pub- 
lication was  unjustifiable.    Nevin  v.  Spieckmann  (Pa.),  4  A.  497. 
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in  trespass  or  case  if  its  agents  injure  the  property  or 
person  of  a  third  party  in  operating  its  line.1 

But  outside  the  scope  of  his  employment  the  acts  of 
an  agent  not  connected  with  the  execution  of  the  ser- 
vice for  which  he  was  engaged  cannot  be  imputed  to 
his  principal.2 


1  For  an  injury  done  by  the  wilful  act  of  the  captain  in  charge  of  defendant's 
boat  it  was  held  that  the  corporation  was  not  liable,  although  the  act  was  autho- 
rized and  approved  by  its  president  and  general  agent.  Richmond  Turnpike 
Co.  v.  Vanderbilt,  1  Hill,  480;  Comst.  479;  Thompson  v.  Sixpenny  Savings 
Bank,  5  Bosw.  293.  In  a  Wisconsin  case  it  was  held  that  a  railroad  company  was 
liable  for  compensatory  damages  for  an  indecent  assault  upon  a  female  passenger 
in  one  of  the  trains.  Cracker  v.  Chicago,  etc.,  R.  R.  Co.,  36  Wis.  668.  On  the 
question  of  liability,  R y an,  C  J. ,  said :  "  We  cannot  help  thinkiDg  that  there  had 
been  some  useless  subtlety  in  the  books  in  the  application  of  the  rule  respondeat 
superior,  and  some  unnecessary  confusion  in  the  liability  of  principals  for  wil- 
ful and  malicious  acts  of  agents.  This  has  probably  arisen  from  too  broad  an 
application  of  the  dictum  of  Lord  Holt,  that  "  no  master  is  chargeable  with  the 
acts  of  his  servant  but  when  he  acts  in  the  execution  of  the  authority  given  to 
him,  and  the  act  of  his  servant  is  the  act  of  the  master.  Citing  Middleton  v. 
Fowler,  1  Salk.  282.  For  this  would  seem  to  go  to  excuse  the  master  for  the 
negligence  as  well  as  for  the  malice  of  his  servant.  One  employing  another  on 
good  faith  to  do  his  lawful  work,  would  be  as  little  likely  to  authorize  negligence 
as  malice;  and  either  would  then  be  equally  dehors  the  employment.    Strictly, 

the  act  of  the  servant  would  not,  in  either  case,  be  the  act  of  the  master 

In  spite  of  all  the  learned  subtleties  of  so  many  cases,  the  true  distinction  ought 
to  rest,  it  appears  to  us,  on  the  condition  whether  or  not  the  act  of  the  servant 
be  in  the  course  of  his  employment,  as  is  virtually  recognized  in  Ellis  v.  Turner, 
8  Tenn.  531.  But  we  need  not  pursue  the  subject.  For,  however  that  may  be 
generally,  there  can  be  no  doubt  of  it  in  those  employments  in  which  the  agent 
performs  a  duty  of  the  principal  to  third  persons,  as  between  such  third  persons 
and  the  principal;  because  the  principal  is  responsible  for  the  duty,  and  if  he 
delegate  it  to  an  agent,  and  the  agent  fail  to  perform  it,  it  is  immaterial  whether 
the  failure  be  accidental  or  wilful,  in  the  negligence  or  in  the  malice  of  the 
agent.  The  contract  of  the  principal  is  equally  broken  in  the  negligent  disre- 
gard, or  in  the  malicious  violation,  of  the  duty  by  the  agent.  It  would  be 
cheap  and  superficial  morality  to  allow  that  one  owing  a  duty  to  a  third  is  with- 
out responsibility  for  the  malicious  conduct  of  the  substitute  in  performance  of 
the  duty.  If  one  owe  bread  to  another  and  appoint  an  agent  to  furnish  it,  and 
the  agent  of  malice  furnish  a  stone  instead,  the  principal  is  responsible  for  the 
stone  and  its  consequences.  In  such  cases,  malice  is  negligence.  Courts  are 
generally  inclined  to  this  view,  and  this  court  long  since  affirmed  it." 

2  If  a  railroad  company  employ  an  agent  to  sell  tickets  and  furnish  him  with 
a  hatchet  for  an  useful  purpose  connected  with  the  business  and  the  agent,  in 
the  course  of  an  altercation  strike  a  passenger,  the  company  is  not  liable  for  the 
injury.  In  the  first  place,  breaking  skulls  was  not  the  business  for  which  the 
agent  was  employed,  nor  is  it  in  any  way  connected  with  the  business;  and  in 
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§  944.  Negligence  of  agents.—  Bearing  in  mind  the  dis- 
criminations that  must  be  made  by  parties  engaging  in 
different  lines  of  business,  the  law  of  negligence  differs 
in  nothing,  when  applied  to  the  agents  of  corporations, 
from  its  application  to  those  of  individual  principals.1 

It  is  no  bar  to  actions  founded  on  the  negligence  of 
agents  that  they  were  carefully  selected  with  regard 
to  competency  and  reliability  since  the  disobedience  of 
orders  often  constitutes  the  neglect  complained  of.2 

The  question  whether  an  agent  has  been  negligent 
in  a  particular  case  is  one  of  mingled  law  and  fact. 
Whether  the  conduct  of  a  party  in  a  given  case  amounts 
to  negligence  is  for  the  court  to  determine  ;  what  his 
conduct  has  actually  been  is  a  question  for  the  jury. 

The  subject  of  negligence  is  in  itself  sufficiently  com- 
prehensive for  a  separate  treatise,  and  only  a  few  illustra- 
tions of  general  principles  as  applied  to  the  agents  of 
corporations  will  be  given.3 


the  second  place  the  hatchet  was  furnished  for  an  entirely  different  purpose. 
Little  Miami  R.  R.  Co.  v.  Wetmore,  19  Ohio  St.  110. 

1  N.  Y.  &  N.  Haven  R.  R.  Co.  v.  Schuyler,  34  N.  Y.  30. 

2  Bargate  v.  Shortridge,  31  Eng.  L.  &  Eq.  46. 

8  A  special  deposit  had  been  made  with  a  bank  of  a  cask  containing  gold 
coin,  it  was  shown  that  it  had  been  the  practice  of  the  bank  to  receive  a  special 
deposit  of  money  and  other  valuable  things,  but  there  was  no  regulation  by  law 
or  provision  of  the  charter  on  the  subject.  The  cask  with  its  contents  having 
been  lost  or  stolen  and  an  action  brought  against  the  bank  to  recover  the  value 
of  its  contents  it  was  held  that  the  practice  of  the  bank  having  been  to  receive 
such  deposits  it  must  be  deemed  the  depository  and  not  the  cashier  or  other 
officer  through  whose  particular  agency  the  property  had  been  received.  Foster 
v.  Essex  Bank,  16  Mass.  479. 

Where  a  special  deposit  of  United  States  Bonds  had  been  made  with  the  bank 
by  delivering  them  to  a  third  party  through  mistake  supposing  him  to  be  the 
depositor,  but  without  ascertaining  his  identity,  the  bank  was  held  liable. 
Lancaster  Co.  Nat.  Bank  v.  Smith,  62  Pa.  St.  47. 

A  national  bank  was  held  liable  under  similar  circumstances  for  the  value  of 
United  States  Bonds  deposited  for  safekeeping  although  the  undertaking  was 
-without  compensation.    First  Nat.  Bank  of  Carlisle  v.  Graham,  79  Pa.  St.  106. 

In  the  case  of  Pattison  v.  Syracuse  Nat.  Bank,  80  N.  Y.  82,  the  Bank  was 
held  bound  to  make  good  the  loss  of  a  special  deposit  occasioned  by  the  negli- 
gence of  the  teller  who  was  in  the  habit  of  receiving  special  deposits  with  the 
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Telegraph  companies  are  liable  for  the  negligence  of 
their  employees  in  the  transmission  of  messages  re- 
ceived by  them  for  transmission.  Such  negligence  may 
consist  in  unnecessary  delay  in  sending,  in  mistakes  in 
sending,  or  in  failure  to  transmit.1  They  cannot  escape 
liability  for  the  negligence  of  agents  by  stipulating 
against  such  liability.2  In  this  country  they  are  held 
to  be  agents  of  both  sender  and  receiver  of  a  message, 
and  liable  to  both  parties  for  negligence  of  their  ser- 
vants whereby  a  loss  is  caused  to  either.3 

Eailroad  companies  are  liable  for  injuries  to  persons 
at  street  crossings  resulting  from  the  negligence  of  their 
servants  in  operating  trains.4 

They  are  also  liable  for  injuries  to  persons  on  rail- 


knowledge  of  the  cashier  in  charge  of  the  bank  and  of  the  directors.  There  are 
several  cases  in  which  an  opposite  view  prevails  to  that  taken  in  this  case  with 
respect  to  the  liability  of  National  Banks  for  loss  through  negligence  of  agents 
of  special  deposits.  These  decisions  proceed  on  the  ground  that  such  banks 
have  no  corporate  authority  to  receive  special  deposits.  The  case  of  Willey  v. 
First  Nat.  Bank,  47  Vt.  546  and  50  Id.  389,  goes  to  the  extent  of  holding  that, 
when  a  special  deposit  is  received  by  a  national  bank,  even  in  accordance  with 
usage,  and  with  the  knowledge  and  acquiescence  of  the  directors  of  the  bank,  it  is 
not  liable  for  its  loss  even  by  gross  negligence,  on  the  ground  that  the  bank  has 
no  corporate  capacity  to  receive  such  deposits  for  safekeeping,  and  therefore 
cannot  empower  any  of  its  officers  to  incur  liability  in  its  behalf  by  so  doing. 
Approved  in  Third  Nat.  Bank  v.  Ocean  Nat.  Bank,  60  N.  Y.  278. 

1  Eittenhouse  v.  Ind.  Tel.  Co.,  44  N.  Y.  263;  Dela  Grange  v.  So.  West  T.  Co., 
25  La.  Ann.  383;  Tyler  v.  West  Un.  Tel.  Co.,  60  111.  440;  Bartlett  v.  West  tin. 
Tel.  Co.,  62  Me.  209;  Baldwin  v.  West  Un.  Tel.  Co.,  45  N.  Y.  744;  Sprague  v. 
West  Un.  Tel.  Co.,  6  Daly,  200;  DeEutte  v.  N.  Y.  Tel.  Co.,  1  Daly,  547;  N.  Y., 
etc.,  Tel.  Co.  v.  Dryburg,  35  Pa.  St.  298;  Squire  v.  West  Un.  Tel.  Co.,  98  Mass. 
232;  W.  U.  Tel.  Co.  v.  Ferguson,  57  Ind.  495. 

2  U.  S.  Tel.  Co.  v.  Gildersleeve,  29  Md.  232;  West  Un.  Tel.  Co.  v.  Fontaine, 
58  Ga.  433;  True  v.  International  Tel.  Co.,  60  Me.  9;  Gruinelly  v.  West  Un.  Tel. 
Co.,  113  Mass.  299;  Breese  \t  U.  S.  Tel.  Co.,  48  N.  Y.  132;  Sweatland  v.  111. 
Tel.  Co.,  27  la.  433. 

3  N.  Y.  Tel.  Co.  v.  Dryburg,  36  Pa.  St.  303;  El  wood  v.  West  Un.  Tel.  Co.,  45 
N.  Y.  549;  Bank  v.  West  Un.  Tel.  Co.,  52  Cal.  280;  Rose  v.  West  Un.  Tel.  Co., 
3  Abb.  Pr.  N.  S.  408;  West  Un.  Tel.  Co.  v.  Fenton,  52  Ind.  1;  De  Eutte  v.  N. 
Y.,  etc.,  Tel.  Co.,  1  Daly,  547;  Leonard  v.  N.  Y.,  etc.,  Tel.  Co.,  41  N.  Y.  544. 

4  Sweeney  v.  Old  Colony,  etc.,  E.  E.  Co.,  10  Allen,  368;  Chicago,  etc.,  R.  E. 
Co.  v.  Gretzner,  46  111.  74;  Penn.  E.  Co.  v.  Krick,  47  Ind.  368;  Geprgia  R.  Co, 
v.  Wynn,  42  Ga.  331. 
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road  tracks  if  properly  there,1  or  in  getting  off  or  on 
the  trains  and  station  platforms  ;2  or  by  agents  in  the 
management  of  trains  ;3  carriers  are  liable  for  all 
loss  caused  by  unreasonable  delay.  Whatever  the 
excuse  for  failure  to  carry  goods  to  their  destination 
within  the  usual  times  it  must  not  consist,  either  in 
whole  or  in  part,  of  the  fault  of  the  carrier  or  his 
agents,  servants  or  employes  ;  and  the  company  is  not 
relieved  from  its  liability  because  the  delay  and  loss 
were  occasioned  through  the  fault  of  nearly  all  its  en- 
gineers, who  suddenly,  and  by  general  understanding 
among  themselves,  quit  work  without  notice  to  the 
company.  Though  the  principal  is  liable  for  the  torts 
and  neglects  of  his  agent,  yet  we  are  to  understand  the 
doctrine  with  its  just  limitations,  that  the  tort  or  negli- 
gence occurs  in  the  course  of  the  agency.  He  is  never 
liable  for  unauthorized,  willful,  or  malicious  acts  or 
trespasses.4 

§  945.  Liability  for  torts  and  neglects  of  sub-agents. — 

Generally  a  corporation  is  not  liable  in  damages  to  the 


1  Goodfellow  v.  Boston,  etc.,  Co.,  106  Mass.  46;  Schultz  v.  Chicago,  etc.,  R.. 
R.  Co.,  44  Wis.  638. 

2  Gaynor  v.  Old  Colony  R.  Co.,  100  Mass.  208;  Green  v.  Erie  R.  R.  Co.,  11 
Hun,  333. 

3  Phila.  R.  R.  Co.  v.  Derby,  14  How.  468;  Hunter  v.  Hudson  Ry.  Iron  Co.,  20 
Barb.  507;  Drymala  v.  Thompson,  26  Minn.  40. 

*  See  Sherman  &  Redfield  on  Negligence,  §§  62, 63,  64,  68;  Angell  on  Carriers,. 
§  604;  Redfield  on  Railways,  §  381;  Reeve's  Domestic  Relations,  §  356;  Scott  & 
Jarnagin's  Law  of  Telegraphs,  §  69;  American  Leading  Cases,  vol,  1.  p.  617; 
Wilson  &  Peverly,  note,  on  p.  619;  Smith's  Leading  Cases,  vol.  1,  part  2;  note 
to  Scott  &  Shepherd,  p.  698,  Ellis  v.  Turner,  8  Durn.  &  E.  533;  Lyons  v. 
Martin,  8  Ad.  &  E.  512;  Coleman  v.  Riches,  29  Eng.  L.  &  E.  323;  Page  v. 
Parker,  40  N.  H.  68;  Foster  v.  Essex  Bank,  17  Mass.  494;  Vanderbilt  v.  Rich- 
mond T.  Co.,  2  Comst.  479;  Wright  v.  Wilcox,  19  Wend.  343;  De  Camp  v.  Miss. 
&  Missouri  R.  R.  Co.,  12  Iowa,  348;  Phil.  &  Read.  R.  O.  Co.  v.  Derby,  14  How. 
481;  Little  Miami  R.  R.  Co.  v.  Wetmore,  19  Ohio  St.  110;  Steamboat  Ohio  v. 
Stunt,  10  Ohio  St.  582;  Kline  v.  C.  P.  R.  Co.,  37  Cal.  400;  Cox  et  al.  v.  Keahey. 
36  Ala.  340;  Thames  Steamboat  Co.  v.  Housatonic  R.  R.  Co.,  24  Conn.  40; 
Church  v.  Manfield,  20  Conn.  284;  Giblin  v.  McMullin,  Law  Rep.  2  P.  C.  319, 
335;  Bank  of  Ireland  v.  The  trustees  of  Evans  Charities,  5  H.  L.  Cas.  410. 
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injured  party  for  torts  and  of  subordinate  employes  of 
contractors  when  the  latter  assumes  an  immediate  re- 
sponsibility to  the  principal  and  the  principal  no  relation 
to  the  sub- agent.  But  where  the  employment  of  the 
superior  agent  is  general  and  not  restricted  to  the  per- 
formance of  a  specified  undertaking,  and  he  is  not  an 
intermediary  between  the  sub-agent  and  the  principal, 
the  same  liability  exists  for  the  negligence  and  torts  of 
the  sub-agents  as  in  the  case  of  other  agents.1 

Much  will  sometimes  depend  upon  whether  the  sub- 
agent  employed  is  fitted  and  qualified  for  the  task  to 
which  he  is  assigned  by  his  immediate  superior.2 

§  946.  Injury  to  employe  through  negligence  of  co-employe. 

An  employer  is  not  bound  to  indemnify  his  employe  for 
losses  suffered  by  the  latter  in  consequence  of  the  neg- 
ligence of  another  person  employed  by  the  same  em- 
ployer in  the  same  general  business,  unless  he  has 
neglected  to  use  ordinary  care  in  the  selection  of  the' 
culpable  employe. 

This  rule  is  a  result  of  modern  decisions  on  the  sub- 
ject, and  has  in  some  states  received  statutory  recogni- 
tion. 

At  the  present  day  no  principle  of  law  is  more  firmly 
established  than  that  above  stated.3 


1  Where  the  agent  of  a  telegraph  company,  without  authority  to  employ  a  sub- 
agent,  put  another  person  in  his  place  and  sent  a  fictitious  dispatch  by  means  of 
which  he  defrauded  a  bank  of  a  sum  of  money,  it  was  held  that  the  company  was 
liable  to  make  good  the  loss.  Bank  of  Cal.  v.  W.  U.  Tel.  Co.,  52  Cal.  280;  see 
Moore  v.  Thayer,  40  Cal.  517. 

2  In  Althart  v.  Wolfe,  22  K.  V.  365,  the  work  in  which  defendant's  servant 
was  engaged  was  purely  mechanical,  requiring  no  special  qualifications,  and  upon 
that  ground,  as  well  as  upon  others,  the  principal  and  not  the  intermediate  agent 
was  held  liable.   See  Sherman  &  Redfield  on  Neg.  70,  and  cases  cited. 

3  The  principle  was  first  announced  in  the  case  of  Murray  v.  S.  C  R.  R.  Co. 
36  Am.  Dec.  268,  and  was  soon  after  followed  in  Farwell  v.  Boston  &  Worcester 
R.  R.  Co.,  4  Mete.  49.    In  the  last  case  Justice  Shaw  made  a  very  elaborate  and 
learned  exposition  of  the  law.     The  reasoning  advanced  in  support  of  his  posi- 
tion were  so  convincing  and  luminous  that  the  decision  became  the  guide  for 
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§  947.  When  superior  employe  stands  in  place  of  principal. 

— Where  an  employe  is  injured  through  the  negligence 
of  a  superior  agent  under  whose  control  and  direction 
he  is  employed,  and  who  has  general  superintendence 
of  all  the  work  and  authority  to  employ  and  discharge 
hands,  the  latter  is  a  fellow  servant  with  the  subor- 
dinate, and  their  common  principal  is  liable.1 

Most  of  the  statutes  on  this  subject  are  but  affirm- 
ances of  the  rule  of  the  common  law.  Most  American 
courts  in  declaring  the  common  law  hold  that  an 
employe  to  whom  the  master  delegates  control  of  the 
business,  including  the  power  to  employ  and  discharge 


courts  of  first  and  last  resort  in  all  the  other  states  and  in  England;  also  see 
Whalen  v.  Mad  Eiver  &  L.  E.  R.  R.  Co.,  8  Ohio  St.  249;  Wondor  v.  Baltimore 
<fc  Ohio  R.  R.  Co.,  32  Md.  411;  s.  c.  3  Am.  Rep.  143;  Gibson  v.  Milwaukee  & 
P.  R.  W.  Co.,  23  Wis.  668;  Fox  v.  Sandford,  4  Sneed,  36;  McMahon  v.  Davidson, 
12  Minn.  257;  Searle  v.  Lindsay,  11  O  B.  (N.  S.),  429;  Thayer  v.  St.  Louis  Al- 
ton, and  T.  R.  R.  Co.,  22  Ind.  26;  Yeomans  v.  Contra  Costa  S.  N.  Co.,  44  Cal. 
71;  Jones  v.  Granite  Mills,  126  Mass.  84;  Murphy  v.  Boston  &  Albany  R.  R. 
Co.,  59  How.  Pr.  197;  Peterson  v.  Whitebreast  C.  &  M.  Co.,  50  Iowa,  673;  S. 
C.  32  Am.  Rep.  143;  Potts  v.  Port  Carlisle  D.  &  R,  W.  Co.,  2  L.  T.  (N.  S.) 
283;  Smith  v.  Lowell  Mfg.  Co.,  124  Mass.  114;  McDonald  v.  Hazeltine,  53 
Cal.  35;   Michigan  Cent.  R.  R.  Co.  v.  Dolan,  32  Mich.  510. 

1  McLean  v.  Blue  Pt.  Gravel  M.  Co.,  51  Cal.  255.  In  a  subsequent  similar 
case  the  decision  in  the  above  case  was  relied  upon  on  the  one  side  and  combated 
on  the  other  by  counsel,  but  was  not  referred  to  by  the  court  although  a  directly 
opposite  conclusion  was  reached.  Beeson  v.  Green  Mt.  G.  M.  Co.,  57;  Cal.  20; 
cited  and  its  principle  reaffirmed  in  McKeene  v.  Cal.  So.  R.  R.  Co.,  66  Cal.  302. 
In  Brown  v.  Sennett,  68  Cal.  225  the  same  rule  was  applied  to  the  case  of  an 
employe  of  a  stevedore  killed  through  the  negligence  of  the  foreman  to  whom 
the  entire  management  and  supervision  had  been  given  by  the  master.  The 
decision  in  this  case  appears  to  be  in  accord  with  the  weight  of  authority,  and  is 
undoubtedly  sanctioned  by  sound  reason  everywhere.  Sherman  v.  Redheld  on 
Neg.,  sec.  102;  Wharton  on  Neg.,  sec.  241.  One  who  is  president  and  member 
of  the  executive  committee  of  a  railroad  company,  and  managing  agent  of  the 
construction  company  that  is  building  the  road,  and  acts  in  both  capacities  ac- 
cording to  his  will  and  judgment  in  the  construction,  is  liable  for  a  trespass  com- 
mitted by  a  sub-contractor.  St.  Louis  *  C.  Ry.  Co.  v.  Drennan,  26  111.  App. 
263.  But  where  one  agrees  to  supply  a  railroad  company  with  timber  for  con- 
struction of  its  road,  and  employes  of  sub-contractors  under  him  commit  tres- 
passes in  getting  timbers  for  such  construction,  the  railroad  company  is  not  liable 
under  Code  Ga.,  sec.  2962,  providing  that  an  employer  is  not  liable  tor  torts  of 
his  employes,  engaged  m  an  independent  business,  when  there  is  no  evidence  of 
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servants,  is  not  a  fellow  employe  with  one  whom  he 
■employs,  and  that  his  negligence  is  that  of  the  master.1 

§  948.  Defective  machinery,  material,  etc. — A  railroad 
company  is  liable  to  an  employ  e  for  an  injury  received 
by  him  in  consequence  of  the  unskilful,  improper  and 
negligent  manner  in  which  it  constructed  its  road,  where 
such  defacts  are  not  known  to  the  employe  at  the 
time  of  exposing  himself  to  the  danger.  Here  the  rule 
■exempting  the  master  from  liability  for  an  injury  to  a 
servant  caused  by  the  negligence  of  a  fellow  servant 
has  no  application.2 

We  shall  not  here  enter  into  any  general  discussion 
of  the  question  when  and  under  what  circumstances  a 
servant  takes  upon  himself  risks  incident  to  the  use  of 
unsafe  machinery  by  continuing  to  use  it  without  objec- 
tion after  knowledge  of  its  defective  character.  It  is 
not  enough,  however,  that  the  servant  knew  or  ought  to 
have  known  the  actual  condition  and  character  of  the 
•defective  instrumentalities  furnished  for  his  use.  He 
must  also  have  understood,  or  by  the  exercise  of  or- 


a  ratification  by  the  company*    Parker  v.  Waycross  &  F.  R.  Co.,  81  Ga.  387;  8 
S.  E.  871. 

1  See  Thompson  on  Negligence,  vol.  2,  p.  997;  see  also,  Hough  v.  Railroad  Co., 
100  U.  S.  Sup.  Ct.  213;  Ryan  v.  Fowler,  24  N.  Y.  410;  Flike  v.  P.  &  A.  R.  R. 
Co.,  53  Id.  549;  Lanning  v.  N.  Y.  C  R.  R.  Co.,  49  Id.  521;  Keegan  v.  W.  K. 
R.  Co.,  4  Seld.  175;  Plank  v.  R.  R.  Co.,  1  N.  Y.  Sup.  Ct.  319;  Mullan  v.  P.  & 
S.  M.  Co.,  78  Pa.  St.  25;  Noyes  v.  Smith  et  al.,  28  Vt.  59;  C.  &  N.  W.  R.  R. 
Co.  v.  Swett,  45  111.  197;  Chamberlain  v.  M.  &  M.  R.  R.  Co.,  11  Wis.  238;  Le 
Clair  v.  St.  P.  &  P.  R.  R.  Co.,  20  Minn.  6;  L.  &  N.  R.  R.  Co.  v.  Collins,  2  Duval, 
114;  Mann  v.  Oriental  Print  Works,  11  R.  I.  152;  C.  C.  &  C.  R,  R.  Co.  v. 
Keary,  3  Ohio  St.  201;  Shanny  v.  Androscoggin  Mills,  66  Me.  420;  Colorado 
Cent.  Ry.  Co.  v.  Ogden,  Colo.  499;  Cayzerv.  Taylor,  10  Gray,  274;  Booth  v. 
B.  &  A.  R.  R.  Co.,  73  N.  Y.  38. 

2  Trask  v.  So.  Cal.  R.  R.  Co.,  53  Cal.  96;  Rogers  v.  C.  P.  R.  R.  Co.,  37  Cal. 
607.  A  full  discussion  of  the  rule  making  the  proprietor  of  machinery  and  ma- 
terial liable  for  injuries  to  employes  resulting  from  defects  therein,  and  also  of 
the  extent  of  knowledge  on  the  part  of  such  employes  required  in  order  to  re- 
lieve the  employer  from  such  liability,  is  found  in  the  case  of  Sanborn  v.  Madera 
Flume,  etc.,  Co.,  70  Cal.  264.     See  also,  Fuller  v.  Jewell,  80  N.  Y.  52. 
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dinary  observation  ought  to  have  understood,  the  risks 
to  which  he  is  exposed  by  their  use.1 

It  is  one  thing  to  be  aware  of  defects  in  the  instru- 
mentalities or  plan  furnished  by  the  master  for  the 
performance  of  his  services,  and  another  thing  to  know  or 
appreciate  the  risks  resulting  or  which  may  follow  from 
such  defects.  The  mere  fact  that  the  servant  knows 
the  defects  may  not  charge  him  with  contributory 
negligence  or  the  assumption  of  the  risks  growing  out  of 
them.  The  question  is,  Did  he  know,  or  ought  he  to 
have  known,  in  the  exercise  of  ordinary  common  sense 
and  prudence,  that  the  risks,  and  not  merely  the 
defects  existed  ? 2 

§  949.  Servant's  knowledge  of  dangers  of  employment. — 

The  rule  that  a  servant  having  equal  knowledge  with 
the  master  of  dangers  incident  to  the  work,  takes  the 
risk  upon  himself  if  he  goes  on  with  it,  presupposes 
that  the  servant  has  sufficient  discretion  to  appreciate 
the  dangers  and  has  no  application  to  the  case  of  young 
and  inexperienced  children. 

In  such  case  it  is  the  duty  of  the  master  not  only  to 
warn  the  child  but  to  instruct  him  as  to  the  dangers  of 
the  employment  and  the  means  of  avoiding  them.3 

The  right  of  a  servant  to  recover  for  injuries  resulting 
from  the  master's  negligence  is  not  affected  by  notice 
of  any  defects  other  than  such  as  the  servant  ought,  in 
the  exercise  of  ordinary  prudence,  to  have  foreseen 
might  endanger  his  safety.     The  question  whether  he 


i  Russell  v.  Minneapolis  &  St.  P.  R.  Co.,  32  Minn.  230. 

2  Cook  v.  St.  Paul,  32  Alb.  L.  J.  319.  See  also,  Mayers  v.  Chicago  L.  I.  &  P 
Ry.  Co.,  14  X.  W.  Rep.  340;  Colbert  v.  Rankin,  72  Cal.  197  and  Snow  v.  Hous- 
atonic  R.  R.  Co.,  8  Allen,  441;  s.  c.  85  Am.  Dec.  720;  Lawless  v.  Connecticut 
River  R.  R.  Co.,  136  Mass.  5;  Dorsey  v.  Phillips,  etc.,  Co.,  42  Wis.  598;  Lazure 
v.  Graniteville  M.  Co.,  18  S.  C  18;  Wharton  on  Negligence,  sec.  217. 
'»  Fisk  v.  Central  Pac.  R.  R.  Co.,  72  Cal.  38. 
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had  such  knowledge  of  the  danger  to  which  he  was 
exposed  as  would  charge  him  with  contributory  negli- 
gence is  one  of  fact  for  the  jury.1 

A  servant  has  a  right  to  assume  that  when  danger 
from  defects  has  become  known  to  the  master  such 
measures  have  been  taken  as  will  prevent  the  recurrence 
of  that  danger. 

But  no  matter  how  great  may  be  the  danger  to  which 
a  defect  in  the  building  or  materials  may  expose  the 
servant,  yet  if  with  full  knowledge  of  the  defect  and  of 
the  extent  of  the  risk  he  thereby  assumes  or  with  equal 
means  with  his  employer  of  judging  the  extent  of  the 
danger,  he  remains  in  service,  he  takes  upon  himself 
the  chance  of  injury  therefrom.2 

§  950.  Remedy  by  action  for  damages  against  share- 
holders.—If  after  a  corporation  has  wound  up  its  busi- 
ness, paid  its  debts  and  distributed  its  capital  among 
its  shareholders  the  latter  should  reorganize,  appoint  new 
agents  and  incur  new  debts,  they  could  not  be  held 
liable  in  the  character  of  shareholders  for  such  indebt- 
edness, but  could  be  reached  in  an  action  for  any  loss 
occasioned  by  their  fraud  if  brought  by  a  party  actually 
imposed  upon  and  misled  by  their  conduct.  So  in  any 
case  of  misrepresentation  or  fraudulent  and  wrongful  acts 
with  respect  to  capital  on  the  part  of  shareholders, 
agents  or  others,  an  action  would  lie  for  any  resulting 
loss  in  favor  of  the  injury  party.3 


1  Magee  v.  N.  P.  C.  R.  R.  Co.,  78  Cal.  430. 

2  Looman  v.  Brockway,  3  Robertson,  74;  28  How.  Pr.  472.  See  111.  Cent.  R. 
R.  Co.  v.  Jewell,  46  111.  99. 

8  Schley  v.  Dixon,  24  Ga.  273,  277,  278;  See  also,  Moses  v.  Ocoee  Bank,  1  Lea. 
(Tenn.),  399,  405;  Best  v.  Thrall,  79  N.  Y.  15;  Walker  v.  Reister,  102  U.  S.467; 
Freeman  v.  Stlne,  15  Phila.  37,  44;  Stratton  v.  Lyon,  53  Vt.  130. 
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§  951.  Debts  ex  contractu  and  liabilities  founded  on  torts 
given  an  equal  footing.— There  is  no  distinction  made 
between  creditors  in  the  ordinary  acceptance  of  that 
term  and  those  to  whom  a  corporation  is  liable  by 
reason  of  torts  of  its  agents.  The  latter  have  the  same 
right  and  may  resort  to  the  same  remedies  against  the 
stockholders  for  unpaid  capital  as  the  former  ;  but  it 
would  be  necessary  where  the  damages  arising  from 
the  commission  of  a  tort  were  of  an  unliquidated  char- 
acter, to  first  obtain  a  judgment  at  law  before  proceeding 
in  equity  directly  against  the  shareholder.1 

§  952.  Tort  committed  after  expiration  of  term  of  ex- 
istence.— Under  a  statute  providing  that  after  the  term 
of  existence  of  corporations  had  expired  or  it  had  been 
dissolved  "  its  property  and  assets  should  remain  under 
the  direction  of  the  board  of  directors  or  of  a  receiver  who 
might  be  appointed,  and  that  suits  might  be  brought 
and  defended  *  *  *  *  in  the  corporate  names,"  it  was 
held  that  an  action  would  lie  against  a  corporation  for 
a  tort  committed  after  the  expiration  of  its  charter  and 
while  it  was  in  the  hands  of  the  trustees  for  the 
creditors  and  stockholders. 

The  reason  given  was  that  such  corporation  had  not 
ceased  to  exist  in  fact  as  well  as  in  law.2 

The  correctness  of  the  decision  in  this  case  may 
well  be  doubted.  The  trustees  do  not  represent  a 
living  corporation  after  its  term  of  existence  limited  by 
statute  has  expired,  but .  only  its  estate.  They  are  not 
its  agents  but  are  trustees  for  those  interested  in  its 
estate,  creditors  and  shareholders.    "While  the  estate 


»  Supra,  §§  909,  910. 

»  Miller  v.  Newburg  Oriel  Coal  Co.,  31  W.  Va.  836;  25  Am.  &  Eng.  Corp, 
Cas.  460.  See  also  Dudley  v.  Cheshire  Glass  Co.,  15  Gray  494;  Empire  Mfg. 
Co.  v.  Stuart,  46  Mich.  482;  Imboden  v.  Etowah  &.  B.  B.  Min.  Co.,  70  Ga.  86. 
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is  in  course  of  settlement  the  extinct  corporation  is  no 
more  capable  of  having  agents  than  a  deceased  indi- 
vidual whose  estate  is  in  the  hands  of  an  adminis- 
trator. How  then  can  it  be  held  to  authorize,  sanction 
or  ratify  the  commission  of  a  tort,  or  engage  in  any 
business  requiring  agents? 
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§  986.  Public  injury  presumed. 

987.  Changes  in  the  pleadings  under  codes. 

988.  The  trial. 

989.  The  judgment. 

§  953.  Meaning  and  object. — The  writ  quo  warranto 
is  of  ancient  origin,  and  while  the  form  of  process  and 
judgment  thereon  have  materially  changed  in  modern 
times  it  is  employed  to  accomplish  substantially  the 
same  objects  as  when  first  used.  It  is,  and  always  was, 
a  mandate  issuing  from,  or  at  the  instance  of,  the 
sovereign  against  an  individual  or  corporation  requiring 
him  or  it  to  show  {quo  warranto)  by  what  warrant  or 
authority  an  office  or  franchise  is  claimed  or  exercised.1 

Both  words  "office  "  and  "  franchise  "  are  here  used 
so  as  to  conform  our  definition  to  the  wording  of  stat- 
utes defining,  giving  and  prescribing  the  remedy.  But 
when  we  examine  the  true  principle  or  policy  of  sover- 
eignty, the  maintenance  of  which  requires  a  resort  to 
this  remedy,  we  find  that  it  lies  in  all  cases  where  per- 
sons claim  and  exercise  a  privilege  or  immunity  of  a 
public  nature  without  legislative  authority.  Both  a 
franchise  and  an  office  fall  within  the  terms  of  this 
definition.2 

§  954.  Original  office  and  form  of  the  writ.— By  the  fiction 
of  the  feudal  law  the  king  was  the  fountain  whence  all 
franchises  were  derived  ;   and  if  any  individual  or  col- 


1  Blackstone  defined  quo  warranto  as  it  existed  at  common  law  as  "  A  writ 
commanding  the  defendant  to  show  by  what  warrant  he  exercised  any  franchises, 
having  never  had  a  grant  of  it  or  having  forfeited  it  by  neglect  or  abuse."  3  Bl. 
Com.  262;  23  Wend.  538,  577. 

2  This  is  seen  at  once  to  be  a  very  general  and  unsatisfactory  description  of 
the  scope  and  office  of  the  writ,  but  it  is  about  as  definite  as  is  usually  met  with 
in  the  language  of  judges  and  text  writers.  It  cannot  be  out  of  place,  when  we 
consider  the  constantly  increasing  number  and  importance  of  corporations  as 
commercial  factors  and  the  more  frequent  occasions  for  a  resort  to  the  remedy 
as  a  consequence  of  such  increase,  to  explain  more  fully  and  with  particularity 
the  grounds  upon  which  the  proceeding  rests  and  the  limits  within  which  it 
should  be  confined. 
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lective  body  of  men,  whether  corporate  or  not,  exercised 
any  such  franchise  without  legal  authority  it  was  con- 
sidered as  an  usurpation  of  the  king's  prerogative.  If 
a  franchise  had  been  legally  granted  but  was  exercised 
in  a  manner  inconsistent  with  the  express  or  implied 
condition  of  the  grant,  the  latter  was  considered  forfeited 
and  the  king  might  resume  it. 

The  manner  by  which  either  the  original  title  to> 
franchises  was  tried,  or  the  forfeiture  of  them  for  sub- 
sequent misapplication  was  enforced,  was  by  writ  of 
quo  warranto  which  was  called  the  king's  writ  of  right 
for  franchises  and  liberties.1 

If  the  defendant  failed  to  appear  within  the  time 
named  in  the  writ,  summary  judgment  by  default  was 
rendered  against  him  ;  if  he  appeared  and  a  trial  was- 
had  the  judgment  was  final  for  or  against  the  king.2 

The  objects  for  which  the  writ  was  at  first  employed 
were  salutary  and  commendable,  as  it  checked  monop- 
olies created  by  tradesmen  for  purposes  of  oppression 
and  extortion,  and  put  a  limit  to  usurpations  by  the 
nobility.  But  finally  it  came  to  be  an  instrument  of 
corruption  and  was  used  for  the  accomplishment  of  un- 
worthy and  mercenary  purposes. 

Fines  imposed  upon  corporate  bodies  and  often  upon 
corporators  themselves  became  at  one  time  a  lucrative 
source  of  revenue. 

In  England  the  writ  quo  warranto  has  long  since 
gone  out  of  use  and  an  information  in  the  nature  of 
quo  warranto  at  the  suit  of  the  attorney-general  has- 
taken  its  place.  The  reason  for  this  change  as  given 
by  Blackstone  was  its  great  length  and  the  fact  that 
the  judgment  was  final  and  conclusive  even  against  the 
crown.3 


1  2  Kyd.  on  Corp.  395.  2  2  Kyd.  on  Corp.  495. 

3  3  Blk.  Com.  263. 
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The  information  in  the  nature  of  quo  warranto  was 
provided  by  statute  9,  Anne,  Ch.  20,  and  is  criminal  in 
its  nature  providing  that  in  ease  any  person  shall  be 
found  guilty  of  the  charges  contained  in  the  informa- 
tion exhibited  against  him  he  shall  not  only  be  ousted 
from  the  office  or  franchise  usurped,  intruded  into  or 
unlawfully  withheld,  but  fined  in  addition.1 

§  955.  How  regarded  and  employed  at  the  present  day. — 

But  in  this  country,  as  well  as  in  England,  at  the  pres- 
ent day,  it  is  the  main  object  of  the  proceeding  and  its 
effect  when  successful  to  either  oust  the  defendant  of 
the  franchise  if  he  failed  to  show  in  himself  a  complete 
legal  right  to  exercise  it  derived  from  or  under  author- 
ity of  the  State,  or  if  the  franchise  has  once  been 
legally  granted  and  has  been  forfeited  by  the  defendant, 
or  those  through  whom  he  derives  title  to  it,  to  seize 
it  into  the  hands  of  the  state.2 


1  Attorney-General  v.  Utica  Ins.  Co.,  2  Johns.  Ch.  370;  Rex  v.  Bennett,  1 
Str.  101;  Rex  v.  Jones,  8  Mod.  201.  Prior  to  statutory  modifications  it  was 
likewise  governed  by  the  principles  and  practice  governing  criminal  procedure' 
in  this  country.  State  v.  Roe,  26  N.  J.  L.  215.  People  v.  Jones,  18  Wend.  (N.. 
Y.)  601.  The  action  was  required  to  be  prosecuted  in  the  name  of  the  "  People  "' 
the  "Commonwealth,"  etc.,  and  to  conclude  "Against  the  peace  and  dignity 
of  the  State."  Wight  v.  People,  15  111.  417;  Scott  v.  Clark,  1  Iowa,  70.  The- 
writ  could  not  be  quashed  by  consent  of  the  parties  Rex  v.  Edgan,  4  Burr,  297. 
The  common  law  procedure  acts  did  not  apply  to  the  pleadings  in  this  action- 
Rex  v.  Seale,  5  El.  and  Bl.  1. 

2  The  proceeding  is  not  amenable  to  objection  under  the  provision  of  the 
Pennsylvania  constitution,  that  "  No  person  shall  for  any  indictable  offence  be 
proceeded  against  criminally  by  information,"  the  courts  of  that  state  having 
power  to  issue  quo  warranto  as  a  civil  remedy.  Com.  v.  McCloskey,  2  Rawle, 
369,  385.  See  also,  State  v.  Lingo,  26  Mo.  496;  Com.  v.  Birchett,  2  Va.  Cas.  51; 
Ensuinger  v.  People,  47  111.  384.  In  Missouri  it  is  regarded  as  a  writ  of  right, 
issuing  of  course  on  demand  of  the  proper  officers.  State  v.  Stone,  25  Mo.  555. 
In  other  states  the  courts  have  discretionary  power  upon  affidavits  or  other  pre- 
liminary showing  to  either  grant  or  refuse  the  writ.  See  Comman  v.  Bridge- 
water  Min.  Co.,  12  N.  J.  L.  84;  State  v.  Lehre,  7  Rich.  (S.  C.)  234;  Com.  v. 
Cluley,  56  Pa.  St.  270.  This  was  also  the  practice  in  New  York  prior  to  the 
adoption  of  the  Code  of  Civil  Procedure.  People  v.  Sweeting,  2  Johns.  184.  In 
Vermont  the  right  of  the  Supreme  Court  to  issue  the  writ  is  recognized  hy  the 
statute  in  general  terms  and  the  occasions  for  it  are  left  to  be  determined  by 
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The  action,  and  the  issues  are  strictly  legal.1 

§  956.  Source  of  authority  for  writ. — In  England  the 
sovereign  authority  by  which  these  may  be  granted,  is 
the  crown,  while  with  us  it  is  the  legislative  depart- 
ment of  the  sovereign  State  representing  the  people. 
"Whatever  the  act  or  conduct  complained  of,  in  order 
to  justify  a  proceeding  quo  warranto  it  must  amount  in 
legal  contemplation  to  an  usurpation  or  abuse  of  func- 
tions which,  unless  granted  to  the  citizen,  remain  a  part 
and  parcel  of  sovereign  power.  But  the  constituted 
State  authorities  cannot  proceed  against  a  citizen  by 
quo  warranto  on  account  of  the  exercise  of  any  consti- 
tutional right,  however  much  its  exercise  may  be  a 
matter  of  public  interest. 

§  957.  When  the  exercise  of  a  right  becomes  a  franchise 
without  a  legislative  declaration. — When,  therefore,  even 
in  the  absence  of  a  statutory  prohibition,  the  exercise  of  a 
Tight  becomes  so  far  prejudicial  to  the  private  rights  of 
others  as  to  justify  the  judicial  department  in  saying 
that  public  policy — by  which  is  meant  in  that  case  the 
interest  and  well-being  of  the  many  as  contradistin- 
guished from  one  or  a  few — demands  that  it  be  not  per- 
mitted, the  meaning  deducible  from  such  decision 
is,  that  such  right  has  become  a  franchise,  a  part  of 
sovereign  right. 

Resort  must  in  many  cases  be  had  to  the  common 
law  in  order  to  determine  whether  a  right  be  common 
to  all  or  exclusive  and  public  in  its  nature,  and  hence  a 


common  law  rules.  State  v.  Boston,  etc.,  R.  Co.,  25  Vt.  433.  While  in  England 
a  new  form  of  proceeding  has  been  prescribed  by  sees.  146  et  seq.  of  15  &  16 
Vict.  Ch.  76,  the  same  does  not  extend  to  informations  in  the  nature  of  quo  war- 
ranto in  respect  of  which  the  fiat  of  the  attorney-general  must  still  be  obtained 
according  to  the  former  practice.  Eeg.  v.  Seale,  1  Jur.  BT.  S.  593;  24  L.  J.  R. 
227. 

1  People  v.  Albany,  etc.,  R.  Co.,  57  N.  T.  161. 
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franchise  for  the  exercise  of  which  a  legislative  grant 
must  be  shown. 

§  958.  Franchises  created  by  statute. — Where  by  stat- 
ute the  legal  exercise  of  a  right  which  at  common  law 
was  private,  is  made  to  depend  upon  compliance  with 
conditions  interposed  for  the  security  and  protection  of 
the  public,  the  necessary  inference  is  that  it  is  no  lon- 
ger private,  but  has  become  a  matter  of  public  concern, 
that  is  afranchise  the  assumption  and  exercise  of  which, 
without  complying  with  the  condition  prescribed,  would 
be  an  usurpation  of  a  public  or  sovereign  function.  In 
this  case  the  legislature  has  done  no  more  than  was 
done  by  the  court  in  the  other  instance,  when  it, 
from  considerations  of  a  public  nature,  declared  as  a 
principle  of  the  common  law,  that  facts  brought  to  its 
notice  or  of  which  it  then  took  judicial  notice  warranted 
the  application  of  principles  existing  independently  of 
a  legislative  declaration  to  the  effect  that  the  right 
claimed  was  matter  of  public  and  not  exclusively  of 
private  concern.1 


1  "  The  franchises  of  a  railroad  corporation  are  rights  or  privileges  which  are 
essential  to  the  operations  of  the  corporation,  and  without  which  its  roads  and 
work  would  be  of  little  value,  such  as  the  franchise  to  run  cars,  to  take  tolls,  to 
appropriate  earth  and  gravel  for  the  bed  of  its  road,  or  water  for  its  engines,  arid 
the  like."  Lawrence  v.  Morgan's  Louisiana  &  T.  R.  &  S.  S.  Co.,  39  La.  427; 
2  So.  69.  An  illustration  of  a  privilege  of  common  or  private  right  at  common 
law,  but  which  by  statutory  recognition  and  regulation  is  made  a  franchise,  is 
afforded  in  the  case  of  life  insurance.  There  was  no  class  of  business  the  tran- 
saction of  which  as  a  matter  of  private  right  was  better  recognized  at  common 
law  than  that  of  making  contracts  of  insurance  upon  the  lives  of  individuals. 

But  now  by  statute  in  almost  if  not  quite  all  the  states  stringent  requirements 
as  to  security  of  the  persons  dealing  with  them  and  the  making  and  filing  reports 
with  public  officers  for  public  information  are  provided  and  must  be  strictly 
observed  and  complied  with  before  any  person,  association  or  corporation  may 
make  any  contract  of  life  insurance. 

The  effect  of  such  statute  is  to  make  that  a  franchise  which  previously  had 
been  a  matter  purely  of  private  right.  So  when  a  state  has  prohibited  by  law 
foreign  corporations  from  carrying  on  business  within  her  territory,  as  may  be 
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§  959.  Life  insurance  by  beneficial  societies. — Curious 
and  instructive  cases  have  arisen  in  several  states  with 
respect  to  the  business  done  by  certain  corporations 
organized  as  benevolent  and  fraternal  associations, 
ostensibly  not  to  do  the  business  of  insurance  for  profit, 
but  claiming  to  be  for  social,  benevolent  and  religious 
objects,  and  as  such  exempted  by  statute  from  the 
requirements  of  the  statutes  concerning  insurance 
companies  in  the  matter  of  providing  a  guarantee  fund, 
raising  capital,  and  making  periodical  reports  to  insur- 
ance commissioners.  Under  color  of  the  statutory 
exemption  many  such  associations  have  engaged  in  a 
regular  mutual  insurance  business  under  the  specious 
guise  and  laudable  pretext  of  benevolence  and  co- 
operation.1 

It  is  plain,  on  principles  often  declared,  that  all  such 
institutions  are  flagrantly  usurping  the  functions  of 
franchises  and  privileges  of  insurance  companies,  and 
that  on  proceedings  against  them  by  quo  warranto  no 
court  would  hesitate  to  forfeit  their  charters  and  mulct 
them  in  adequate  fines.2 


done,  or  has  imposed  conditions  to  the  doing  of  business  therein  by  foreign  cor- 
porations and  such  prohibitions  or  conditions  are  disregarded,  quo  warranto  will 
lie  against  them,  not  to  forfeit  the  franchise  of  being  a  corporation  but  to  for- 
feit and  recover  the  statutory  franchise  of  insuring  life,  health  or  property  so 
usurped.  State  v.  Railroad  Co.,  25  Vt.  433;  State  v.  Fidelity  and  Casualty 
Ins.  Co.,  39  Minn.  538.  See  also,  People  v.  College,  5  Wend.  211;  State  ex  rel., 
etc.,  v.  Fidelity  &  Cas.  Ins.  Co.  (Iowa,  1889),  26  Am.  &  Eng.  Cor.  Cas.  22. 

1  Many  schemes  of  this  character  have  been  set  on  foot  in  New  York  and 
California,  where  extremely  liberal  exemptions  have  been  construed  by  incorpo- 
rators and  voluntary  associations  to  authorize  reckless  and  indiscriminate  mutual 
life  insurance  on  the  benefit  assessment  plan.  A  claim  that  a  benevolent  order  was 
organized  solely  for  social,  benevolent  and  social  purposes  is  not  conclusive  as 
to  its  character.    State  v  Nichols  (Iowa),  41  N.  W.  Rep.  4. 

2  In  a  case  before  the  Supreme  Courts  of  Texas  it  appeared  that  individuals 
had  organized  in  the  name  of  the  "Masonic  Mutual  Benevolent  Association  of 
Texas"  and  in  that  corporate  name  were  issuing  policies  in  the  form  of  cer- 
tificates of  membership  and  of  the  dues  exacted  on  these  from  time  to  time 
appropriated  a  large  percentage  to  themselves  as  managers  and  officers  in  the 
shape  of  salaries.    It  was  held  that  they  were  usurping  the  franchise  and 
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§  960.  Statutory  authority  to  exercise  corporate  powers 
an  exemption  from  common  law  prohibition. — The  for- 
mation of  a  corporation  without  sovereign  sanction  is 
prohibited  by  the  common  law,  and  what  is  called  the 
franchise  of  forming  a  corporation  is  but  a  statutory 
exemption  from  the  operation  of  a  common  law  prohib- 
ition. But  the  legislature,  when  it  dspenses  with  the 
operation  of  the  common  law  rule,  either  by  special 


privileges  of  regular  mutual  insurance  companies  which  had  complied  with  the 
law  as  such  and  were  subject  to  have  their  charter  cancelled.  Farmer  v.  State, 
69  Tex.  561.  In  construing  the  statutes  of  Texas,  which  differ  in  no  substantial 
xespects  from  those  of  many  other  States  on  the  subject  under  consideration,  the 
•court  said:  "If  organized  for  profit  the  law  did  not  intend  to  change  their 
nature  or  declare  that  to  be  benevolent  which  was  not  so  in  reality.  The  statute 
was  clearly  aimed  at  associations  that  had  obtained  charters  as  benevolent  in- 
stitutions but  were  using  their  charters  for  purposes  of  gain  to  their  officers,  by 
requiring  of  all  such  societies  to  make  a  report  of  the  character  set  forth  in  the 
statute.  If  such  report  was  fairly  made  their  true  purpose  could  be  ascertained; 
and  if  benevolent  they  might  still  exist  free  from  the  requirements  of  title  53; 
but  if  managed  for  the  purposes  of  profit  to  their  officers,  they  would  be  deemed 
insurance  companies  subject  to  the  provisions  of  that  chapter.  The  evil  the 
statute  (the  statute  requiring  periodical  reports)  intended  to  remedy  was  the 
conducting  of  an  insurance  company  for  the  profit  of  its  officers  under  the 
guise  of  benevolence  and  in  evasion  of  the  insurance  laws. 

The  benefits  received  (by  the  holders  of  membership  certificates)  are  not  gra- 
tuitous. They  are  due  to  the  member  on  account  of  the  money  he  pays  into  the 
society.  It  takes  the  risk  of  his  continued  existence  and  good  health.  If  it  be 
benevolence  to  pay  out  money  under  such  circumstances,  then  every  mutual  life 
insurance  company  is  acting  in  a  benevolent  manner  toward  the  family  of  an 
insured  member  when  it  pays  the  policy  it  had  issued  them  for  a  money  consid- 
eration. It  matters  not  what  name  the  association  may  assume.  The  law 
looks  to  the  real  objects  of  the  body  and  not  to  the  name  indicative  of  benev- 
olence which  it  may  have  assumed.  These  views  will  be  found  supported  by  the 
following  additional  authorities:  Comm.  v.  Weatherbee,  105  Mass.  149;  State 
v.  Farmer  Benev.  Asso.,  18  Neb.  281;  Bolton  v.  Bolton,  73  Me.  299;  State  v. 
Leithelt,  32  N.  W.  Rep.  787;  May  on  Insurance,  Sec.  550;  State  v.  Citizens 
Asso.,  6  Mo.  App.  163;  State  v.  Merchants,  etc.,  Asso.,  72  Mo.  146;  People  v. 
Wilson,  46  N.  T.  477;  State  v.  Standard  Life  Asso.,  38  Ohio  St.  281.  The  leg- 
islature of  California,  of  New  York,  and  of  several  other  states  early  realized  the 
magnitude  of  the  trust  necessarily  reposed  by  the  people  in  certain  corporations 
such  as  banking  and  insurance  companies;  and  in  order  to  prevent  gross  abuses 
of  trust  and  confidence  by  them  enacted  stringent  laws  for  their  restriction  and 
regulation.  The  evident  intendment  of  these  enactments  taken  as  a  whole  is 
the  protection  of  the  people  from  imposition  and  loss  at  the  hands  of  dishonest 
and  irresponsible  insurers,  and  incidentally  the  protection  of  legitimate  solvent 
and  responsible  insurers  which  have  complied  with  those  restrictions  and  sub- 
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charter  or  general  law,  usually  annexes  certain  con- 
ditions to  be  performed  in  order  to  enjoy  the  benefits 
of  the  exemption  ;  and  in  the  absence  of  such  perform- 
ance the  common  law  rule  operates  to  make  the  as- 
sumption and  exercise  of  corporate  capacity  the  usur- 
pation of  a  franchise.1 


mitted  to  the  burdens  imposed  by  law,  from  unfair  and  unequal  competition  on  the 
part  of  those  of  a  different  character  who  have  not.  It  may  therefore  be  stated  as 
a  fundamental  principle  that  whatever  has  the  effect  of  defeating  either  directly 
or  indirectly  this  manifest  purpose  of  the  law  is  usurpation  and  a  violation  of  its, 
spirit.  The  usual  modus  operandi  of  "  benevolent"  insurers  is  for  five  or  more 
individuals  to  sign,  acknowledge,  and  file  in  the  office  of  the  county  clerk  articles 
of  incorporation  reciting  that  they  do  incorporate,  not  for  profit  but  for  benevolent 
objects,  that  is,  "  to  guard  its  members  against  the  ills  of  pecuniary  want  during 
life  and  especially  during  the  period  of  infirm  old  age,  and  at  death  to  make  pro- 
vision for  their  families  and  friends." 

From  a  candid  consideration  of  the  character  of  business  done  by  this  class  of 
associations  it  is  easy  to  see  that  their  business  is  not  purely  benevolent  nor 
their  motives  entirely  disinterested,  whatever  the  character  they  give  them- 
selves, their  articles  and  constitution.  There  are  only  two  classes  of  motives 
which  actuate  human  beings,  selfish  and  unselfish.  The  individuals  who  conduct 
the  business  under  consideration  are  prompted  by  motives  belonging  to  one  or 
the  other  of  these  classes,  that  is,  they  are  pushed  forward  by  philanthropic  zeal 
or  else  the  business  yields  them  a  profit.  In  the  latter  case  it  does  not  come 
within  any  of  the  usual  exceptions  contained  in  statutes  how  much  soever  it 
ostensibly  partakes  of  their  nature  in  the  high  sounding  titles  assumed  by  them. 

While  the  contracts  made  by  most  associations  of  this  class  are  in  form  and 
substance  life  insurance  policies,  it  borders  on  the  libellous  to  designate  the 
business  done  by  them  as  life  insurance.  It  is  classing  with  a  legitimate  and 
honorable  calling  that  which  often  turns  out  to  be  grand  larceny  on  a  petty 
scale  and  petty  larceny  on  a  grand  scale.  But  as  it  takes  the  place  of  life  in- 
surance and  is  believed  and  accepted  as  such  by  many,  and  prevents  insurance 
in  regular  companies,  it  practically  defeats  the  salutary  provisions  of  the  insur- 
ance laws  and  must  be  dealt  with  to  all  practical  intents  and  purposes  as  life 
insurance,  legal  or  illegal.  The  articles  of  incorporation  standing  alone  are 
without  objection.  It  is  in  the  conception  and  execution  of  benevolent  designs 
that  these  benefactors  of  the  race  cause  trouble. 

But  granting  that  their  contracts  are  honestly  and  impartially  carried,  out  let  us 
ask,  as  a  legal  proposition,  what  privilege  is  exercised,  what  advantage  enjoyed 
and  what  opportunity  for  profit  furnished  companies  which  have  complied  with 
the  laws  by  providing  the  guarantee  fund  and  making  annual  statements  te- 
state Insurance  Commissioners  that  are  not  equally  possessed,  enjoyed  and  ex- 
ercised by  the  class  under  consideration  ?  And  as  the  business  of  life  accident 
and  health  insurance  is  as  has  been  shown  a  franchise  a  quo  warranto 
proceeding  will  lie  to  forfeit  the  franchises  usurped  by  this  class  of  companies. 

1  The  right  to  maintain  a  public  ferry  can  only  be  acquired  by  a  grant  front 
the  state  Appeal  of  Douglas,  118  Pa.  65 ;  12  A.  834.     See  also,  People  v.  Ander- 
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Under  a  general  law  by  which  all  persons  are  given 
equal  right  to  form  corporations  for  general  purposes 
on  express  terms  the  franchise  of  being  a  corporation 
is  not  derived  from  the  statute  but  from  the  act  of  the 
incorporators  who  by  performing  the  prescribed  acts 
take  advantage  of  the  repeal  of  the  common  law  pro- 
hibition. 

So  we  have  franchises  recognized  as  such  at  common 
law  and  hence  not  allowed  to  be  exercised  without  a 
repeal  of  the  common  law  prohibition  ;  and  we  have 
franchises  made  such  by  legislative  prescription. 

To  determine  what  privileges  not  prohibited  by  stat- 
ute the  usurpation  of  which  will  authorize  a  quo  war- 
ranto proceeding  to  oust  persons  and  corporations  from 
their  exercise,  reference  must  be  had  to  the  common 
law  as  judicially  declared  from  time  to  time,  as  well  as 
to  legislative  enactments. 

§  961.  Not  every  privilege  a  franchise.— To  determine 
whether  the  proceeding  will  lie  against  the  exercise 
of  privileges  claimed  to  be  established  as  matters  of 
publici  juris  by  statute,  inquiry  must  be  directed  to  two 
questions  :  1 .  Has  the  legislature  prohibited  its  exer- 
cise by  citizens  generally  either  with  or  without  con- 
ditions and  if  it  has  ;  2.  Were  the  evils  in  view  as  a 
reason  for  the  prohibition  of  a  public  or  private  char- 
acter. 

There  are  many  prohibited  acts  which  a  person  may 
do  every  day  and  thereby  subject  himself  to  severe 
penalties,  the  doing  of  which,  however,  will  not  author- 
ize a  quo  warranto  proceeding.     This  is  so  evident  as 


son,  etc.,  Co.,  80  Cal.  205;  18  P.  308,  holding  that  a  toll  company  which  acquired 
its  right  to  construct  and  maintain  its  toll  road  under  an  order  of  a  county  board 
made  in  pursuance  of  a  special  act  providing  that  the  board  may  grant  a  fran- 
chise "for  any  term  not  more  than  fifteen  years  from  the  date  of  said  charter  '* 
has  no  right  to  collect  tolls  after  the  expiration  of  such  15  years. 
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to  require  no  illustration.  Yet,  if  an  individual  or  cor- 
poration should  engage  in  the  business  of  life  insurance 
or  banking  without  complying  with  the  conditions  de- 
clared by  statute  to  be  necessary  to  vest  him  with  au- 
thority to  do  so,  the  proceeding  quo  warranto  would  lie 
to  oust  him  from  its  exercise  and  to  recover  the  fran- 
chise so  usurped  to  the  state  and  for  the  infliction  of 
.appropriate  penalties.1 


1  In  the  case  of  People  v.  Utica  Insurance  Co.,  15  Johns.  357  the  defendant  had 
been  legally  organized  under  a  charter  for  the  purpose,  among  others,  of  mak- 
ing contracts  of  insurance  with  persons  generally  against  losses  or  damages  to 
property  by  fire  or  otherwise.  A  proceeding  by  quo  warranto  had  been  insti- 
tuted against  it  to  oust  it  from  the  exercise  of  the  privileges  of  carrying  on  the 
business  of  banking  contrary  to  the  statutes  regulating  that  business  and  to  per- 
petually enjoin  it  from  future  violation.  Neither  its  franchise  as  a  corporation 
nor  of  doing  the  business  of  insurance  was  attacked,  and  judgment  of  ouster  was 
rendered  without  disturbing  its  corporate  existence  or  business  as  an  insurance 
company. 

In  rendering  the  decision,  Spencer,  J.,  said:  "  Taking  it  for  granted  at  present 
for  the  purpose  of  considering  whether  the  remedy  adopted  is  appropriate,  that 
the  defendants  have  exercised  the  rights  of  banking  without  authority  and 
.  against  the  provisions  of  the  restraining  act,  they  have  usurped  a  right  which 
the  legislature  have  enacted  should  only  be  enjoyed  and  exercised  by  authority 
•derived  from  them.  The  right  of  banking  since  the  restraining  act  is  a  privi- 
lege or  immunity  subsisting  in  the  hands  of  citizens  by  grant  of  the  legislature. 
"The  exercise  of  the  right  of  banking  then  with  us  is  the  assertion  of  a  grant 
■from  the  legislature  to  exercise  that  privilege,  and  consequently  it  is  the  usurpa- 
tion of  a  franchise  unless  it  can  be  shown  that  the  privilege  has  been  granted 
by  the  legislature.  An  information  in  the  nature  of  a  writ  of  quo  warranto  need 
-not  show  a  title  in  the  people  to  have  the  particular  franchise  exercised  but  calls 
on  the  intruder  to  show  by  what  authority  he  claims  it,  and  if  the  title  set  up  be 
incomplete  the  people  are  entitled  to  judgment.  This  consideration  answers  the 
argument  urged  by  the  defendant's  counsel  that  banking  was  not  a  royal  fran- 
chise in  England,  and  that  it  is  not  a  franchise  here  which  the  people  in  their 
political  capacity  can  enjoy."  See  also  Southern  Pac.  R.  Co.  v.  Orton,  32  F. 
457- 

But  immunity  from  taxation  was  held  not  to  be  a  corporate  franchise  or  "  right 
and  privilege  "  within  the  meaning  of  a  statute  authorizing  proceedings  by  quo 
■warranto,  "  in  case  any  person  should  usurp  or  unlawfully  hold  any  office  or 
franchise.''     International  and  Gt.  N.  Ry.  Co.  v.  State  (Tex.),  12  S.  W.  685. 

The  right  to  vote  with  aldermen  was  held  in  Louisiana  a  franchise  warrant- 
ing a  proceeding  against  the  person  claiming  it.  State  v.  Ramor,  10  La.  Ann. 
420;  and  see  Putman  v.  Sweet,  1  Chand.  (Wis.),  286.  The  right  to  keep  adram 
shop  is  not  a  franchise  though  a  license  be  required.  Swarth  v.  People,  109  111. 
621;  nor  is  a  license  to  practice  medicine  though  a  procurance  of  such  license 
by  physicians  be  required  by  law.    State  v.  Green,  112  Ind.  462. 
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It  is  therefore  necessary  in  considering  the  object  and 
purpose  of  this  remedy  to  distinguish  between  the 
exercise  of  the  franchise  of  being  a  corporation  and  the 
exercise  of  other  franchises  which  though  they  may 
most  frequently  be  the  property  of  and  the  subject  of 
abuse  by  corporations,  yet  are  susceptible  of  usurpation 
and  abuse  by  natural  persons  as  well.1 

§  962.  Remedy  cannot  be  given  effect  of  an  injunction. — 

This  remedy  is  never  extended  to  restricting  or  pre- 
venting any  one  legally  possessed  of  an  office  or  fran- 
chise from  exercising  any  right,  authority  or  privilege 
incident  thereto.  It  is  authorized  for  the  purpose  of 
investigating  and  determining  by  judicial  authority  the 
legal  right  to  a  public  office  or  franchise,  but  never  as 
an  instrument  or  means  of  prohibiting  or  restraining  a 
public  officer  or  person  exercising  a  public  franchise 
from  doing  any  particular  act  or  thing  the  right  of 
doing  which  was  claimed  by  virtue  of  such  office  or 
franchise,  and  constituted  a  portion  only  or  an  integral 
part  of  the  rights ,  powers  and  privileges  incident  thereto  .3 


1  The  proceeding  has  frequently  been  prosecuted  against  individuals  for  usur- 
pation of  the  franchise  of  being  a  corporation ;  but  the  instances  are  rare  in 
which  it  has  been  resorted  to  against  individuals  on  account  of  unwarranted  ex- 
ercise of  other  franchises.  State  v.  Ranor,  57  N.  H.  498,  was  a  quo  warranto 
proceeding  against  two  individuals  who  were  the  only  members  of  a  corporation 
which  had  long  previously  lost  its  organization.  The  action  was  not  prosecuted 
to  forfeit  the  charter  of  the  corporation  nor  to  oust  the  defendants  from  the  fran- 
chise of  being  a  corporation  but  to  take  away  from  them  the  franchise  of  collect- 
ing tolls  on  the  Connecticut  River.  A  demurrer  was  interposed  on  the  ground 
that  the  action  would  not  lie  against  them  in  that  form  and  for  that  cause,  but  it 
was  overruled  in  the  Court  below  and  its  action  in  doing  so  sustained  in  the 
Supreme  Court. 

In  People  v.  Horsley,  65  Cal.  381,  judgment  of  ouster  was  rendered  against  in- 
dividuals in  this  form  of  action  for  usurpation  of  the  franchise  of  collecting  tolls 
upon  a  public  highway  and  the  judgment  was  affirmed  in  the  Supreme  Court. 
No  question  as  to  the  propriety  of  the  form  of  action  was  raised  in  either  court. 

2  Thus  it  was  held  that  it  would  not  lie  at  the  relation  of  a  private  citizen  for 
the  protection  of  his  private  interests  against  threats  of  a  corporation  for  the  pur- 
pose of  restraining  it  from  the  further  use  of  its  corporate  powers  or  even  from 
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§  963.  Statutory  modifications  of  the  remedy — In  New 
York  the  writ  quo  warranto  and  proceedings  by  in- 
formation in  the  nature  of  quo  warranto  are  no  longer 
in  use,  having  been  superseded  by  a  civil  remedy,  and 
the  decisions  of  the  supreme  court  in  it  are  to  be  re- 
viewed upon  the  principles  applicable  to  such  actions 
and  not  by  those  which  prevail  in  criminal  proceedings.1 

In  California,  while  they  are  not  in  express  terms 
abolished  yet  an  action  in  all  its  forms  and  features 
civil  is  provided  for  determining  at  the  suit  of  the 
people  "  the  title  of  any  person  alleged  to  usurp,  intrude 
into,  unlawfully  hold  or  exercise  any  public  office,  civil 
or  military,  or  any  franchise."2 

It  may  be  considered  as  a  mode  of  procedure  for  the 
exercise  of  the  jurisdiction  of  the  courts  in  quo  warranto 
conferred  by  the  constitution.3 

§  964.  For  what  causes  it  will  lie. — The  proceeding  by 
quo  warranto  is  the  appropriate  remedy  against  a  cor- 
poration for  abuse  of  power,  misuse  of  privilege,  mal- 
feasance or   nonfeasance,4  and  the  state  may  in  this 


usurping  public  franchises  to  which  it  was  not  entitled.  Atty.-Gen.  v.  Consum- 
ers' Gas  Co.,  142  Mass.  417.  See  also,  State  v.  Evans,  3  Ark.  585;  Hastings  v. 
Amherst,  etc.,  Roe,  9  Gush.  (Mass.)  596. 

1  N.  T.  Code  Ed.  1884,  §  1983;  People  v.  Cook,  8  N.  T.  67. 

«  Cal.  Code,  Civ.  Proc,  §  803;  Const.  1879,  Art.  6,  §  5. 

*  People  v.  Stanford,  77  Cal.  360,  376;  State  v.  Merry,  2  Mo.  278. 

4  People  v.  Real  Estate  Bank,  5  Ark.  595;  People  v.  Manhattan  Co.,  9  Wend. 
(N.  Y.)  351;  Gom.  v.  James  River  Co.,  2  Va.  Cas.  190;  Reed  v.  Cumberland, 
etc.,  Canal  Corp.,  65  Me.  132;  People  v.  Thompson,  21  Wend.  235.  It  was  held 
to  lie  against  a  college  for  establishing  a  branch  in  another  place  without  power 
in  the  charter.  People  v.  Geneva  College,  5  Wend.  (N.T.),  211.  It  is  the  proper 
remedy  to  escheat  property  of  a  charitable  institution  in  excess  of  the  statutory 
limitation  in  Pennsylvania.  West's  Appeal,  64  Pa.  St.  186.  It  is  held  in  New 
York  that  a  common  law  ground  of  forfeiture  may  be  insisted  upon  though  not 
embraced  within  the  statute.  People  v.  Bristol,  etc.,  Co.,  23  Wend.  222.  A 
ferry  franchise  will  not  be  forfeited  for  non-user,  when  it  appears  that  the 
owners,  during  the  time  the  ferry  was  not  used,  kept  up  a  sufficient  bridge  to 
accommodate  the  public,  and  that  for  five  years  before  the  institution  of  proceed- 
ings against  them  they  had  properly  maintained  and  operated  the  ferry.  Com- 
monwealth v.  Hulings,  129  Pa.  317;  18  A.  138. 
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form  interpose  its  authority  at  any  time  to  compel 
abandonment  of  an  act  of  incorporation  in  excess  of 
power.1 

It  is  also  the  proper  form  of  action  to  take  against 
persons  or  bodies  of  persons  assuming  to  act  as  a  cor- 
poration without  legal  authority.2 

A  trivial  excess  or  abuse  of  power  conferred  upon  a 
corporation,  or  slight  indifference  to  the  public  welfare 
will  not  justify  a  revocation  of  its  charter.  But  when 
it  is  shown  that  the  corporation  has  deliberately  aban- 
doned a  salutary  rule  prescribed  by  its  charter  for  the 
benefit  of  the  public  and  substituted  another  rule  for  the 
transaction  of  its  business  in  violation  of  the  terms  of 
its  charter,  a  court  should  not  hesitate  to  give  judg- 
ment of  forfeiture  against  it.3 


Failure  to  build  one  branch  within  the  the  time  limited  will  not  work  a  for- 
feiture as  to  the  other  branches.  People  v.  Broadway  R.  Co.,  9N.  T.  S.  6;  56 
Hun,  45. 

Where  the  charter  of  a  railroad  company  (Acts  N\  Y,  1874,  c.  585).  provides 
that  upon  failure  to  commence  or  complete  the  road  as  therein  provided  the 
•company  "  is  to  forfeit  the  rights  acquired  by  it  under  this  act,"  a  cause  of  for- 
feiture does  not  per  se  divest  the  company  of  the  franchise  without  suit  brought 
for  that  purpose,  and  the  company  cannot  be  attacked  for  its  default  in  con- 
demnation proceedings  instituted  by  it.  Affirming,  11  N.  Y.  S.  161.  In  re 
Brooklyn  El.  Ry.  Co.  (N.  T.),  26  N.  E.  474. 

In  an  action  to  dissolve  a  railroad  company  for  its  omission  to  run  trains  for 
five  days,  the  mere  allegation  of  such  omission  does  not  make  a  prima  facie  case 
for  a  decree  of  dissolution,  and  throw  the  burden  of  explanation  and  excuse  on 
defendant  corporation,  under  Laws  N.  V.,  1850,  c.  140,  §  36,  which  requires  all 
railroad  companies  to  "start  and  run  their  cars  for  the  transportation  of  pas- 
sengers and  property  at  regular  times,  to  be  fixed  by  public  notice."  Affirming 
10  N".  Y.  S.  907;  People  v.  Atlantic  Ave.  R.  Co.  (N.  Y.),  26  N.  Y.  E.  622. 

1  Camden  &  A.  R.  Co.  v.  May's  L.,  etc.,  Co.,  48  N.  J.  L.  530;  7  A.  523. 

2  Parish  of  Bellport  v.  Tooker,  29  Barb.  256,  per  Bhown,  Jr.  ;  People  v. 
Kingston,  etc.,  Turnp.  Co.,  23  Wend.  193;  21  N.  Y.  267;  Turnpike  Co.  v.  State, 
3  Wall.  210;  Chicago  Life  Ins.  Co.  v.  Needles,  113  U.  S.  574;  Ward  v.  Farwell, 
97  111.  593;  Terrett  v.  Taylor,  9  Cranch.  43. 

s  State  v.  Cent.  Ohio  Mut.  Relief  Assoc,  29  Ohio  St.  399.  In  this  case  it  was 
held  that  where  a  corporation  had  assumed  franchises  not  granted  and  it  appeared 
that  the  certificate  of  incorporation  did  not  comply  with  the  requirements  of  the 
statute  under  which  it  was  organized,  the  court  in  the  exercise  of  its  discretion 
would  oust  it  of  its  franchise  to  be  a  corporation.  See  also,  State  v.  Standard 
Life  Assoc,  38  Id.  281;  State  v.  Railway  Co.,  40  Id.  504.    A  violation  of  the 
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The  establishment  against  a  corporation,  before  a 
judicial  tribunal,  in  which  opportunity  for  defence  is 
afforded,  that  its  condition  is  such  as  to  render  its 
continuance  in  business  hazardous  to  the  public  or  to 
those  who  do  business  with  it ;  or  that  it  has  exceeded 
its  corporate  powers  ;  or  that  it  has  violated  the  rules 
restrictions  or  conditions  prescribed  by  law,  constitute 
sufficient  reason  for  the  state  which  created  it  to  re- 
claim the  franchises  and  privileges  granted  to  it.1 

And  in  Illinois  a  corporation  may  be  dissolved  by  the 
state  where  its  corporate  character  has  been  perverted 
to  purposes  of  private  gain  by  its  officers,  and  its  mem- 
bership deprived  by  fraud  and  abuse  of  authority  by 
the  management  of  all  participation  in  its  affairs.2 


law  as  to  the  sale  of  intoxicating  liquors  on  the  part  of  an  incorporated  club 
constitutes  such  abuse  and  misuse  of  its  corporate  powers  and  franchises  as  to 
furnish  cause  of  forfeiture  under  Code  Md.,  art.  23,  §§  255-258,  prescribing  the 
remedies  for  the  abuse  or  misuse  of  corporate  powers  and  franchises.  State  v.. 
Easton  Social,  Literary  and  Musical  Club  (Md.),  20  A.  783;  Same  v.  Farmers' 
Social,  Literary  and  Musical  Club,  Id. 

1  Chicago  Life  Ins.  Co.  v.  Needles,  113  U.  S.  575.  It  was  held  to  be  a  viola- 
tion of  the  charter  of  a,  bank  and  a  cause  of  its  forfeiture  that  the  bank  had 
abandoned  the  franchise  of  banking  and  allowed  others  to  intrude  upon  and 
usurp  its  privileges  in  that  respect  and  issue  and  put  in  circulation  as  money, 
notes,  or  bills  in  the  name  of  the  bank.  State  v.  Com.  Bank  of  Manchester,  33 
Miss.  575.  The  state  cannot  attack  an  execution  sale  of  a  gravel  road  franchise 
by  quo  warranto  on  the  ground  that  the  consideration  was  inadequate  in  the 
absence  of  any  complaint  on  the  part  of  persons  interested.  State  v.  Hare,  121 
Ind.  308;  28  N.  E.  145.  A  mutual  fire  insurance  company  was  permitted  by  its 
special  charter  to  do  business  upon  its  capital  of  premium  notes.  On  an  exten- 
sion of  the  charter,  the  provisions  of  the  general  act  for  the  incorporation  of 
fire  insurance  companies  (Laws  N.  Y.,  1853,  c.  466),  were  made  applicable  to  it. 
It  afterwards  obtained,  under  those  provisions,  another  extension  of  its  charter 
a  change  of  its  name,  and  larger  powers  for  business ;  but  it  did  not  appear  that 
the  requirements  of  the  act  as  to  amount  of  capital,  etc.,  necessary  to  such 
changes,  were  complied  with,  unless  the  premium  notes  held  by  the  company 
were  regarded  as  stock  or  capital  notes.  Thereafter  the  company  surrendered 
to  the  makers  a  great  part  of  such  notes,  treating  them  as  deliverable  to  the 
makers  according  to  the  usual  course  of  business,  and  the  provisions  of  the  act 
respecting  premium  notes.  Held,  on  application  of  the  attorney-general,  that 
the  business  of  the  company  must  be  closed,  on  the  grounds  of  its  insolvency 
and  violation  of  law,  unless  its  capital  was  made  good  according  to  the  require- 
ments of  the  act.    People  v.  Manhattan  Mut.  Fire  Ins.  Co.,  12  N.  V.  S.  264. 

2  The  statute  provides  that  the  affairs  of  such  associations  shall  be  managed 
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Legislation  providing  the  remedy  by  quo  warranto 
against  corporations  upon  a  given  condition  of  their  affairs 
is  not  retroactive  and  hence  invalid  because  it  is  made 
to  apply  to  those  existing  at  the  time  of  its  passage.1 

An  allegation  that  an  act  of  incorporation  granted 
by  the  state  is  contrary  to  the  constitution  of  the 
United  States  and  Acts  of  Congress  will  not  stfpport  a 
forfeiture  in  a  state  court.2 

§  965.  Questions  involved  in  forfeitures. — So  many  re- 
lations public  and  private  are  involved  in  a  forfeiture- 
at  suit  of  the  state,  and  each  case  involves  so  many 


by  not  less  than  five  directors,  trustees,  or  managers,  elected  from  and  by  the 
members.  Defendant's  certificate  of  association  provided  for  a  board  of  eight 
trustees,  to  be  annually  elected.  At  first  the  manager  and  secretary  were 
appointed  by  the  trustees,  but  in  1886,  a  resolution  was  adopted  that  the  man- 
ager and  secretary  should  thereafter  be  elected  annually  by  the  members.  Blank 
applications  for  membership  then  in  use  by  the  association  had  printed  upon, 
them  a  blank  proxy,  authorizing  the  person  whose  name  should  be  inserted  to 
act  and  vote  for  the  member  at  all  meetings,  and  underneath  it  was  a  request 
to  the  applicant  to  sign  it  in  blank,  to  be  filled  up  by  the  secretary.  In  accord- 
ance with  this  request,  a  great  number  of  such  proxies  were  so  signed  and  sent 
to  the  secretary.  The  resolution  above  mentioned  was  adopted  mainly  by  the 
use  of  such  proxies.  From  that  time  on,  the  board  of  trustees  practically  ceased 
to  control,  the  real  governing  authority  being  the  manager  and  secretary,  who 
held  a  sufficient  number  of  these  proxies  to  perpetuate  themselves  in  office,  and 
conducted  the  business  of  the  association  as  they  saw  fit.  Held,  a  violation  of 
law,  and  a  fraud  of  the  members,  justifying  dissolution.  Chicago  Mut.  L.  Ind. 
Ass'n'v.  Hunt,  127  111.  257;  20  N.  E.  55,  holding  also  that  it  is  sufficient  ground 
for  dissolving  the  association  that  the  books  containing  the  accounts  of  receipts 
and  expenditures  were  so  confused  and  unsystematic  as  to  make  it  almost  im- 
possible, even  by  the  aid  of  experts,  to  derive  therefrom  any  certain  information 
as  to  the  financial  affairs  of  the  association. 

So  where,  upon  an  information  in  the  nature  of  a  quo  warranto,  it  appears 
that  many  of  the  subscribers  for  the  stock  of  a  railroad  company  are  notoriously 
insolvent,  and  had  no  expectation,  at  the  time  they  subscribed,  of  ever  paying 
their  subscription,  thus  leaving  the  amount  subscribed  in  good  faith  less  than 
required  by  the  statute,  a  judgment  of  forfeiture  is  proper.  Holman  v.  State, 
105  Ind.  569;  5  N.  E.  702. 

1  People  v.  Bank  of  Passaic,  12  Mich.  527,  giving  effect  to  an  act  providing 
for  the  dissolution  of  any  incorporated  company  remaining  insolvent  for  one 
year;  holding  also  that  such  insolvency  does  not  ipso  facto  work  a  dissolution 
without  judicial  proceedings  and  that  such  cause  of  forfeiture  cannot  be  atoned 
for  after  one  existing  by  subsequent  good  behavior. 

2  People  v.  Renss.,  etc.,  B.  Co.,  15  Wend.  (N.  T.)  113. 
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considerations  peculiar  to  itself  that  no  definite  general 
ruleS  can  be  stated  to  guide  courts  and  practitioners. 
Much  must  be  left  to  discretion,  bearing  in  mind  that 
specific  facts  which  have  been  held  sufficient  to 
warrant  a  judgment  of  forfeiture  in  one  or  several  ad- 
judged cases  may  be  so  modified  by  extraneous  facts 
in  another  case  as  to  deprive  the  former  of  value  as 
guides  to  a  correct  decision. 

The  most  important  if  not  the  only  interest  to  be 
served  is  public.  If  that  is  kept  constantly  in  view  but 
little  difficulty  should  be  encountered.  Especially  do 
these  observations  apply  in  cases  where  the  proceed- 
ings are  based  upon  misuser  or  nonuser  of  franchises. 

It  may  be  considered  well  settled,  as  was  stated  in  a 
previous  section,  that  not  every  misuser  which  may  be 
detected  will  justify  a  forfeiture,  but  only  those  which 
constitute  a  prejudice  to  some  public  interest  or  which, 
being  persisted  in,  will  involve  the  safety,  welfare  or 
security  of  the  community.1 


1  The  Court  will  refuse  a  forfeiture  though  the  corporation  is  clearly  guilty  of 
a  misuser  when  it  appears  that  no  injury  has  resulted  to  the  public.  State  v. 
Essex  B'k,  8  Vt.  489;  In  re  Eq.  Gas  L.  Co.,  10  N.  Y.  S.  801;  State  v.  Kile,  etc., 
Co.,  38  Ind.  71;  People  v.  Hillsdale,  etc.,  Co.,  2  Johns.  190;  Harris  v.  Miss., 
etc.,  R.  R.  Co.,  51  Miss.  602,  where  the  company  had  deviated  slightly  from  its 
route  and  failed  to  file  a  map  of  the  route;  People  v.  Improvement  Co.  103  111. 
491,  where  there  was  a  failure  on  the  part  of  the  corporation  to  file  a  statement 
of  its  condition  as  required  by  statute,  the  object  of  such  filing  bavin"-  ceased' 
State  v.  Commercial  Bank,  13  Seed.  M.  569,  where  a  bank  had  assigned  its 
assets  to  trustees  to  pay  its  debts;  People  v.  B'k  of  Niagara,  6  Com.  196;  People 
v.  Washington,  etc.,  B'k  Id.  212;  cases  of  insolvency  and  subsequent  resump- 
tion; Com.  v.  Allegheny,  etc.,  Co.,  20  Pa.  St.  185,  case  of  a  bridge  company 
giving  reduced  rates  and  free  passage  to  constant  patrons  and  failing  to  file  re- 
quired statements;  Com.  v.  Pittsburg,  etc.,  R.  R.  Co.,  58  Pa.  St.  26,  incorpo- 
rating in  another  state;  State  v.  Parron,  58  N.  H.  370,  failing  to  file  required 
statements;  People  v.  Bogart,  45  Cal.  73,  using  an  abreviated  corporate  name; 
People  v.  Atl.  Ave.  R.  Co.  (N.  T.),  26  N.  E.  622;  aff'g  10  N.  Y.  S.  907,  exacting 
from  employes  more  than  the  statutory  number  of  hours  constituting  a  day's 
labor. 

In  the  following  cases  it  was  held  under  the  circumstances  that  there  was  cause 
to  justify  a  forfeiture.  Eastern,  etc.,  Co.  v.  Regina.  22  Ebg.  L.  <fe  Eq.  328. 
filing  a  false  certificate  that  the  capital  stock  has  been  paid  up;  State  v.  Bailey 
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And  it  is  equally  difficult  to  state  generally  when 
courts  will  and  will  not  decree  a  forfeiture  for  nonuser 
as  for  misuser.  Long  continued  nonuser  of  the  fran- 
chise to  be  a  corporation  will  undoubtedly  warrant  the 
judgment  in  any  case,  but  with  respect  to  other  fran- 
chises a  much  stronger  case  must  be  shown  where  the 
franchise  is  of  a  private  nature  than  where  the  public 
are  interested  in  having  them  kept  in  constant  use.1 

§  966.  Non-performance  of  conditions  as  a  canse  of  for- 
feiture.—The  rule  applicable  to  contracts  between  indi- 
viduals apply  also  to  those  between  the  state  and  a 
corporation  with  reference  to  the  peformance  of  condi- 
tions therein.     It  is  the  same  whether  the  condition 


16  Ind.  46,  filing  false  and  fraudulent  articles  of  association;  People  v.  Improve- 
ment Co.,  103  111.  491,  failure  to  make  an  improvement  as  required  by  statute; 
Bank  Comm's  v.  Bank,  6  Paige  497,  loaning  money  to  directors  in  violation  of 
statute;  People  v.  Dispensary,  etc.,  Soc,  7  Laws,  304,  dividing  appropriation 
received  from  the  state  with  lobbyists;  State  v.  Standard,  etc.,  Ass'n,  38  O.  St. 
281,  making  insurance  in  violation  of  statute  and  delaying  the  payment  of 
losses;  Com.  v.  Commercial  Bank,  28  Pa.  St.  383,  persistently  taking  usurious 
interest;  State  v.  People,  etc.,  Assoc,  42  O.  St.  579,  running  a  mutual  relief 
association  for  the  benefit  of  its  officers;  People  v.  Oakland  Co.  B'k,  1  Doug. 
(Mich. ),  282,  establishing  a  branch  bank  where  the  charter  authorizes  only  a 
principal  banking  place;  State  v.  Milwaukee,  etc.,  Ry.  Co.,  45  Wis.  590,  keeping 
books  and  place  of  business  out  of  the  state;  Ward  v.  Farwell,  97  111.  593,  taking 
risks  of  insurance  which  the  corporation  cannot  pay  if  required  State  v.  Mad- 
ison, etc.,  R.  R.  Co.,  72  Wis.  612;  40  N.  W.  Rep.  487,  failing  to  keep  tracks  in 
the  condition  required  by  the  charter;  State  v.  Penn.,  etc.,  Co.,  23  O.  St.  121, 
failing  to  keep  canal  in  repair;  State  v.  Council  Bluffs,  etc.,  Co.,  11  Neb.  354, 
failing  to  keep  ferry  in  proper  condition. 

1  It  is  a  ground  of  forfeiture  for  a  railroad  company  to  construct  part  only  of 
its  road  and  engage  in  no  other  business  than  getting  out  coal  from  beds  owned 
by  those  interested  in  the  company.  State  v.  Ry .  Co. ,  40  O.  St.  504.  Or  for  tak- 
ing up  part  of  its  track,  State  v.  West,  etc.,  Ry.  Co.,  34  Wis.  197.  In  the  case  of 
a  corporation  whose  franchises  are  of  a  private  nature  it  is  a  sufficient  cause  of 
forfeiture  that  it  has  assigned  all  the  corporate  assets,  thereby  rendering  it  in- 
capable of  continuing  business.  State  v.  Real  Estate  Bank,  5  Ark.  595.  So 
where  a  bank  ceases  to  do  business  and  to  file  statements,  its  charter  is  liable  to 
forfeiture.  State  v.  Seneca  Co.  Bank,  5  O.  St.  171.  But  a  railroad  company 
not  limited  by  its  charter  as  to  the  time  of  construction  may  construct  its  line 
long  subsequently  to  the  date  of  its  charter.  Western,  etc.,  R.  R.  Co's  App., 
104  Pa.  St.  399.    See  also  Un.  Canal  Co.  v.  Young,  1  Whart.  (Pa.)  410. 
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be  expressed  or  implied.  If  an  office  be  granted,  a  con- 
dition is  implied  that  the  party  shall  faithfully  execute 
it,  and  for  neglect  the  grantor  may  discharge  him. 
Grants  of  corporate  franchises  may  justly  and  reason- 
ably be  placed  upon  the  same  footing.  The  powers 
and  privileges  are  conferred  and  the  conditions  enjoined 
upon  them,  they  obtain  the  grant  and  engage  to  per- 
form the  conditions,  and  when  charged  with  a  breach 
there  is  no  reason  why  they  should  not  be  held  ac- 
countable upon  principles  applicable  to  an  individual 
to  whom  valuable  grants  have  been  made  upon  condi- 
tions precedent  or  subsequent.1 


1  People  v.  Kingston,  etc.,  Turnpike  Co.,  23  Wend.  193.    In  Ward  v.  Far- 
well,  97  111.  693,  606,  after  stating  that  the  grant  of  a  charter  by  the  state  to  a 
corporation  creates  a  contract  between  the  state  and  such   corporation,  the- 
court  said:   "Vet  in  contracts  of  this  kind  as  in  most  of  others  there  are  an- 
nexed to  them  by  implication  of  law  certain  terms  and  conditions  which  are  as 
much  a  part  of  the  contract  as  those  which  are  expressly  stated ;  and  upon  this 
principle  the  incorporators  of  every  such  company  are  held  to  impliedly  agree  to- 
take  the  privileges  and  immunities  conferred  by  the  charter,  subject  to  the  right 
of  the  state  to  reclaim  them  for  any  manifest  misuser  of  them.    So  every  private 
corporation  in  accepting  its  charter  impliedly  undertakes  and  agrees  upon  con- 
ditions of  forfeiture  that  it  will  exercise  the  rights  and  privileges  conferred  upon 
it  in  furtherance  of  the  objects  and  purposes  of  its  creation,  and  not  otherwise, 
and  that  it  will  so  manage  and  conduct  its  affairs  that  it  shall  not  become  dan- 
gerous or  hazardous  to  the  safety  or  well-being  of  the  state  or  community  ire 
and  with  which  it  transacts  its  business."     The  duty  of  a  railroad  corporation 
to  maintain  and  operate  its  road  is  a  public  duty,  and  the  chief  end  of  its  crea- 
tion and  existence,  and  the  consideration  on  which  it  receives  its  grants  and 
franchises  from  the  state;  and  the  suspension  of  such  duties  is  a  suspension  of 
its   lawful  business  within  the  meaning    of   the    statute,  and  a  cause   for 
forfeiture,    though  the    corporation    also    possess,  and   continue  to  exercise 
other  subordinate  and  secondary  franchises,   unless  such  forfeiture  is  waived, 
or   the  right  to  continue  to  exist  as  a  corporation  after   such  suspension 
of  its  business  is  sanctioned  by  the  state.     State  v.  Minn,  etc.,   R.  Co.,  39 
Minn.  246;   30  N.  W.  816.     Under  an  act  providing  that  a  municipal  cor- 
poration may  grant  to  street-railway  companies,  under  whatever  law  formed, 
the  privileges  of    its    streets,  on   such    terms  as    its   authorities  may    pre- 
scribe, and    that  they   shall   be    subject    to   regulation    by  ordinance,    and 
construct  their  roads  on  the  most  approved  plan,  an  ordinance   requiring  a 
street-railway  company  to  construct  its  road  in  a.  certain  manner  and  on  cer- 
tain streets,  becomes  a  part  of  its  charter,  and,  upon  non-compliance,  it  may  be 
required  to  surrender  its  franchise  by  a  proceeding  in  the  nature  of  a  quo  warranto. 
State  v.  Madison  Street  Ry.  Co.,  72  Wis.  612;  40  N.  W.  487.    Forfeiture  of  char- 
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A  clause  in  the  charter  of  a  corporation  that  it  shall 
not  be  dissolved  before  the  expiration  of  its  charter,  or 
until  its  debts  are  paid,  does  not  protect  it  from  dis- 
solution in  a  proceeding  by  quo  warranto  for  a  violation 
of  the  charter.  The  intention  of  such  a  clause  is  to 
prevent  the  corporation  from  dissolving  itself  before 
the  expiration  of  the  charter  without  paying  its  debts.1 

The  reservation  to  the  state  of  a  power  to  repeal  a 
charter  does  not  impair  the  right  to  proceed  against  it 
by  quo  warranto  to  forfeit  its  charter.  The  right  to 
repeal  is  cumulative.2 

§  967.  Whether  non-compliance  ever  lapses  charter  ipso 
facto. — In  the  case  of  corporations  it  has  been  seriously 
doubted  whether  by  failure  to  comply  with  conditions 
precedent  the  charter  does  not  become  lapsed  or  for- 
feited ipso  facto.  There  are  numerous  authorities  to 
the  effect  that  it  does.3 


ter  of  a  turnpike  company  for  failure  to  complete  within  the  limited  time  does 
not  forfeit  its  right  to  the  portion  already  completed.  State  v.  Brownstown, 
etc.,  Co.,  120  Ind.  337;  22  N.  E.  316.  But  by  California  statute  (Pol.  Code, 
sec,  2619),  where  a  franchise  to  keep  a  toll  road  has  expired,  the  road  there- 
upon becomes  a  free  public  highway,  and  the  owner  has  no  claim  to  com- 
pensation for  the  land  covered  by  it.  People  v.  Davidson  (Cal.),  21  P. 
538;  Same  v.  O'Keefe,  Id.  539;  and  a  state  may  by  quo  warranto  oust  a. 
foreign  corporation  of  franchises  exercised  by  it  within  its  territory  with- 
out compliance  with  conditions  precedent  to  the  right  to  exercise  them. 
State  v.  West  Un.  Mut.  L.  &  Ac.  Soc.  (Ohio),  24  N.  E.  392,  Assessment, 
insurance.  In  State  v.  Vigilant  Ins.  Co.,  etc.,  30  Kan.  585;  2  P.  840,  it  is  said 
the  state  has  the  right  to  say  who  may  engage  in  the  business  of  insurance,  and 
upon  what  terms,  and  may  proceed  by  civil  action  in  quo  warranto  against  any 
corporation  created  under  the  laws  of  the  state,  which,  without  authority, 
assumes  to  carry  on  the  business  of  insurance.  Where  a  banking  corporation, 
under  Colorado  statute,  fails,  within  the  period  of  one  year  from  its  organiza- 
tion, to  pay  up  its  entire  capital  stock  in  cash,  its  charter  is  liable  to  forfeiture. 
People  v.  City  Bank  of  Leadville,  7  Colo.  226;  3  P.  214. 

1  State  Bank  v.  State,  1  Blackf.  267. 

2  Grand  Gulf,  E.  E.,  etc.,  Co.  v.  State,  10  Sm.  &  Marsh  (Miss.),  428. 

a  See  Brooklyn,  etc.,  Co.  v.  City,  78  N.  T.  529;  In  re  Brooklyn,  etc.,  R. 
R.  Co.,  72  N.  Y.  245;  s.  o.  75  N.  T.  335;  Com.  v.  Lykens,  etc.,  Co.,  110  Pa. 
St.  391 ;  Farnham  v.  Benedict,  107  N.  Y.  159.  Compare  Re  Kings  Co.  El. 
Ey  Co.,  105  N.  Y.  97 ;  People  v.  Nat.  Sav.  B'k  (111.),  11  N.  E.  Rep.  170.    Rev. 
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But  the  prevailing  and  more  reasonable  view  sus- 
tained by  the  weight  of  authority  is  that  such  non- 
compliance is  only  cause  for  forfeiture  by  quo  warranto 
proceedings.1 

It  is  otherwise  when  a  new  constitution  or  a  general 
law  provides  that  all  charters  previously  granted  shall 
become  void  on  its  taking  effect  and  requiring  reincor- 
poration.    Such  provisions  are  self-enforcing.2 


St.  Tex.,  art.  4278,  provides  that  if  any  railway  corporation  organized  under 
that  title  shall  not,  within  two  years  after  filing  and  recording  its  articles 
of  association,  begin  the  construction  of  its  road,  and  construct  and  equip, 
etc.,  at  least  10  miles  of  its  proposed  road,  such  corporation  shall  "  forfeit 
its  corporate  existence,  and  its  powers  shall  cease  as  far  as  it  relates  "  to 
the  unfinished  part  of  the  road,  "and  shall  be  incapable  of  resumption  by 
any  subsequent  act  of  incorporation."  It  was  held  that  the  failure  to 
begin  the  construction  of  the  road  within  two  years,  works  a  forfeit  of 
corporate  existence  without  any  judicial  proceedings  for  that  purpose. 
Bywaters  v.  Paris  &  G.  N.  Ry.  Co.,  73  Tex.  624;  11  S.  W.  856. 

Under  the  Indiana  statutes,  declaring  that  a  private  road  corporation 
which  fails  to  perform  its  duty  is  deemed  to  abandon  the  highway  to  the 
public,  the  corporation  loses  its  right  to  the  highway  by  such  failure 
without  a  judicial  determination  to  that  effect.  Western  Plank  Road  v. 
Central  Union  Tel.  Co.,  116  Ind.  229 ;  18  N.  E.  14. 

The  statute,  Gen.  St.  Minn.  1878,  c.  76,  sec.  11,  provides  that  the  sus- 
pension of  its  lawful  business  by  a  railroad  company  for  one  year  shall  be  a 
ground  of  forfeiture  "  of  its  privileges  and  franchises  acquired  under  the 
laws  of  this  state."  But  the  corporation  is  not  to  be  deemed  dissolved 
until  such  forfeiture  is  judicially  ascertained  and  declared.  State  v.  Min- 
nesota Cent.  Ry.  Co.,  36  Minn.  246;  30  N.  W.  816. 

1  People  v.  City  Bank,  7  Colo.  226 ;  Eastern,  etc. ,  Co.  v.  Regina,  22  L.  & 
Eq.  (Eng.)  328,  failure  to  pay  in  capital  stock  as  required  by  charter; 
People  v.  Nat.  Sav.  B'k  (111.),  11  N.  E.  Rep.  170,  failure  to  complete 
subscriptions  as  required  by  charter;  People  v.  Kingston,  etc.,  T. 
Co.,  23  Wend.  193,  failure  to  construct  road  as  required.  To  same 
effect  see  Hughes  v.  North  Pacific  Ry.  Co.,  18  Fed.  Rep.  106,  where 
there  was  a  failure  to  construct  the  number  of  miles  of  road  required  by 
the  charter  within  the  prescribed  time ;  Arthur  v.  Commercial  Bank,  17 
Miss.  394,  430.  Failure  to  secure  the  whole  subscription  within  the  pre- 
scribed time  though  rendering  the  charter  void  was  held  to  warrant  pro- 
ceedings by  quo  warranto ;  People  v.  Nat.  Sav.   B'k  (111.),  11  N.    E.   Rep. 

170. 

2  Cincleolamonche,  etc.,  Co.  v.  Com.,  100  Pa.  St.  438,  also  holding  that  a 
new  state  constitutionmay  forfeit  all  charters  previously  existing,  but 
which  have  not  been  used  by  the  incorporators.     See  also  Com.  v.  Lykens 
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§  968.  Will  lie  for  usurpation  of  corporate  office.— The 
question  of  whether  there  is  a  legal  corporate  existence 
may  be  determined  in  an  action  of  quo  warranto  against 
one  claiming  to  be  an  officer  of  such  corporation  to 
show  by  what  authority  he  exercises  and  holds  such 
office.  The  right  to  discharge  the  duties  of  the  office 
in  such  cases  and  the  title  to  the  office  may  depend 
upon  the  question  whether  or  not  such  office  has  a 
legal  existence  which  it  could  not  have  if  there  were 
no  such  corporation.  This  principle  is  applicable  alike 
to  municipal  and  private  corporations.  Thus  it  was 
held  that  the  question  whether  a  town  has  been  legally 
erected  may  be  tested  in  an  action  in  the  nature  of  quo 
warranto,  against  one  claiming  to  exercise  the  office  of 
supervisor  of  such  town.1 

The  only  difference  between  a  proceeding  against  the 
officer  and  against  the  corporation  in  such  cases  is  one 
of  practice  ;  an  individual  in  the  one  case  and  the  cor- 
poration in  the  other  being  the  proper  party  defendant.2 

The  principle  upon  which  the  proceeding  lies  does 
not  rest  upon  the  idea  that  the  public  have  an  interest 
in  the  title  to,  or  right  to,  exercise  such  office,  but  upon 
the  presumption  which  arises  that  if  no  charter  exists 
there  is  an  usurpation  of  a  corporate  franchise  ;  and  if 
one  exists  and  a  question  has  arisen  concerning  the  ex- 
ercise of  an  office  claimed  under  that  charter,  there  is 
also  a  question  whether  the  privilege  granted  by  the 
State  has  not  been  abused.  The  party  against  whom 
the  proceeding  is  had  has  no  claim  but  from  the 
grant  of  the  commonwealth,  and  an  unfounded  claim 


W.  Co.,  110  Pa.  St.  391;  2  A.  63,  giving  the  same  effect  to  an  act  of  the 
legislature. 

1  People  v.  Carpenter,  24  N.  Y.  86 ;  State  v.  Coffee,  59  Mo.  59 ;  People  v. 
Maynard,  15  Mich.  463. 

2  Infra,  §  970. 
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is  a  usurpation  under  pretence  of  a  charter  of  a  right 
never  granted.1 

But  a  charter  being  admitted  or  shown  to  exist,  its 
legality  will  not  be  tried  in  this  form.2 

Aside  from  any  question  of  corporate  existence  this 
has  been  the  long-established  remedy  against  one  as- 
suming the  exercise  of  and  claiming  title  to  a  corporate 
office  without  legal  right.3 

Under  the  New  York  statute  *  the  action  lies  against 
several  persons  consisting  of  two  distinct  classes  each 
claiming  to  constitute  the  board  of  directors  of  a  cor- 
poration for  the  purpose  of  settling  their  respective 
rights  and  of  ascertaining  whether  either,  and  if  either, 
which  of  them,  were  regularly  and  legally  elected.5 

It  does  not  lie  against  a  mere  servant  or  employe 
of  a  corporation  however  important  his  functions  or  ex- 
tensive his  powers.6 

1  See  Com.  v.  Anison,  15  Searg.  &  R.  127,  132 ;  Com.  v.  Woelfer,  3  Searg. 

6  R.  29 ;  Com.  v.  Cain,  5  Id.  510 ;  Com.  v.  Murray,  11  Searg.  &  R.  73. 

2  Reg.  v.  Taylor,  11  A.  &  E.  949. 

•  People  v.  N.  ¥.  Infant  Asylum,  122  N.  Y.  190;  25  N.  E.  Rep.  241 ;  Reg. 
v.  Chester  (Mayor  &  C),  6  El.  &  Bl.  531 ;  25  L.  J.  Q.  B.  61 ;  Reg.  v.  Blizard, 

7  B.  <fc  S.  922;  36  L.  J.  Q.  B.  18;  Com.  v.  Union  Ins.  Co.,  5  Mass.  230;  Com. 
v.  Fowlor,  10  Mass.  290 ;  Com.  v.  Graham,  64  Pa.  St.  339 ;  Davidson  v.  State, 
20  Fla.  784.  If  it  is  apparent  that  the  results  of  granting  the  writ  would  be 
nugatory  it  will  be  refused,  as  where  it  would  be  impossible  to  decide  the  ques- 
tion until  the  term  of  a  de  facto  officer  had  expired.  Com.  v.  Ahem,  3  Mass. 
285.  The  writ  was  refused  when  a  corporator  de  facto  had  exercised  his  office 
for  more  than  six  years.  Rex  v.  Brooks,  2  M.  &  R.  389.  A  corporation  may  be 
estopped  by  voting  for  a  director  with  full  knowledge  of  the  facts  from  becom- 
ing a  relator  in  quo  warranto  against  such  director.  Rex  v.  Smith,  9  D  &  R. 
181.  On  motion  for  a  quo  warranto  against  a  corporator  on  the  ground  of  his 
acceptance  of  an  incompatible  officer  the  relator  must  show  a  legal  appointment 
to  the  second  office.  Where  relator  had  been  deposed  from  an  office  under  a 
corporation,  and  another  person  had  been  elected  to  the  vacancy  after  he  was 
deposed,  quo  warranto,  and  not  mandamus,  would  be  the  proper  proceeding  to 
restore  him  to  his  position.  People  v.  New  York  Infant  Asylum  (NY)  25 
N.  E.  241;  Rex  v.  Day,  4  M.  &  R.  541. 

*  Sees.  428,  432,  440,  Code  Proc. 

«  People  v.  Albany,  etc.,  R.  R.  Co.,  55  Barb.  344.  In  such  case  one  should 
not  be  ousted  for  a  mere  irregularity  on  petition  of  one  who  had  not  a  majority 
vote  and  had  acquiesced  in  the  election.    State  v.  McNaughton,  56  Vt.  736. 

8  Held  not  to  lie  against  a  professorship  in  a  University,  Phillips  v.  Com.   98 
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A  principal  reason  for  not  granting  the  writ  against 
an  officer  who  is  a  mere  servant  is  that  the  result  might 
be  nugatory,  as  the  directors  might,  upon  his  being 
ousted,  immediately  reinstate  him.1 

§  969.  Not  a  remedy  for  private  wrongs.— The  people 
■of  the  state  have  no  power  to  invoke  the  action  of  the 
courts  of  justice  in  this  form  for  the  redress  of  civil 
wrongs  sustained  by  one  citizen  at  the  hands  of  others. 
When  the  people  come  into  court  in  the  name  and  right 
of  sovereignty  as  plaintiffs  in  a  civil  action  they  must 
come  upon  their  own  right  for  relief  to  which  they  are 
themselves  entitled.  It  is  not  sufficient  for  them  to 
show  that  wrong  has  been  done  to  some  one  ;  the  wrong 
must  appear  to  be  done  to  the  people  in  order  to  sup- 
port an  action  by  the  people  for  redress.2 


Pa.  St.  394;  Chief  Engineer  of  a  railway  corporation,  Eliason  v.  Coleman,  86 
N.  C.  235;  or  registrar  Rex  v.  Bedford  Level  Corp.,  6  East,  356. 

1  People  v.  Hills,  1  Lans.  (N.  Y.)  202;  State  v.  Curtis,  35  Conn.  374. 

2  The  principle  of  the  text  has  been  applied  and  illustrated  in  numerous  cases 
both  in  England  and  in  the  United  States,  Rex  v.  Dawbeny,  2  Strange,  1196; 
Rex  v.  Shepherd,  4  Term  Rep.  381.  Ramsey  v.  Carhart,  27  Ark.  12.  The  ap- 
propriation of  lands  by  a  corporation  without  compensation  to  the  owner  does 
not  authorize  the  action.  People  v.  Grand  River  Bridge  Co.,  13  Colo.  11;  21 
Pac.  Rep.  898.  See  also  State  v.  Shields,  56  Ind.  521.  Where  a  turnpike  com- 
pany in  making  its  road  through  private  lands  had  failed  to  compensate  the 
owners  according  to  the  directions  of  the  act  it  was  held  that  the  company  was 
merely  a  trespasser,  and  that  the  fact  that  the  public  was  in  no  way  interested 
in  such  controversy  was  a  sufficient  reason  for  not  granting  an  information  in 
the  nature  of  quo  warranto.    People  v.  Hillsdale,  etc.,  Turnpike  Co.,  2  Johns. 

190. 

The  decision  was  clearly  right  for  it  is  plain  that  entering  and  injuring  lands 
of  private  parties  is  neither  an  abuse  nor  an  assumption  of  corporate  power  but 
a  simple  violation  of  private  right.  The  provision  in  the  company's  charter 
requiring  it  to  do  certain  things  before  entering  on  these  lands  was  inserted 
not  for  public  but  for  private  security.  By  entering  without  complying  the 
company  was  simply  guilty  of  a  tort,  as  its  trespassing  agents  would  have  been 
had  no  charter  ever  been  granted. 

The  distinction  between  usurpation  or  abuse  of  franchises  and  infringement 
of  private  right  is  nicely  drawn  by  the  court  in  another  case  where  an  informa- 
tion alleged  that  the  defendant,  a  corporation,  had  exercised  powers  not  conferred 
upon  it  by  entering  upon  lands,  etc.,  without  authority  or  consent  of  the  owners. 
A  demurrer  to  the  information  was  sustained  and  on  appeal  to  the  court,  said: 
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Parties  must  be  their  own  judges  as  to  what  suits 
they  will  institute  to  have  their  private  rights  deter- 
mined, and  these  must  be  tried  and  adjudicated  upon 
their  own  merits  where  no  general  public  interests  are 
affected.1 

And  it  is  clear  that  a  court  of  equity  without  stat- 
utory authority  has  no  jurisdiction  of  the  proceeding 
at  the  suit  of  an  individual.2 

§  970.   What  must  appear  to  authorize  the  writ. — It  is 

not  sufficient  that  the  act  complained  of  was  merely 
illegal  though  done  in  the  corporate  name.  It  must 
also  appear  : 

1.  That  it  was  done  under  a  claim  of  power  to  do 
it  by  virtue  of  the  charter  or  general  law  and  that  no 
such  power  existed,  or, 

2.  Conceding  that  it  has  the  power  to  do  the  acts 
for  certain  purposes  and  in  a  certain  way  that  they 
have  been  done  for  an  unauthorized  purpose  and  in  a 
manner  detrimental  to  the  public  peace  and  safety  or 
interest.  If,  for  instance,  a  railroad  company  under  a 
charter  authorizing  it  to  build  and  equip  and  operate  a 


"  We  are  not  aware  that  it  lias  been  held  in  any  case  that  a  mere  trespass  by  a 
corporation  is  sufficient  to  work  a  forfeiture  of  its  franchises." 

If  the  corporation  has  entered  upon  the  lands  of  the  persons  named  in  the  in- 
formation and  located  its  road  thereon  without  leave,  not  having  acquired  the 
right  of  way,  those  persons  have  ample  legal  remedies  by  suits  in  their  own 
names,  but  they  cannot  adjust  their  private  rights  in  a  proceeding  of  this  kind. 
State  v.  Kill  Buck  Turnp.  Co.,  38  Ind.  71,  72.  Where  there  were  two  rival 
sets  of  claimants  to  the  offices  of  directors  of  a  railroad  company  and  it  appeared 
that  the  question  involved  turned  on  a  mere  legal  technicality  the  court  refused 
to  interfere,  there  being  no  usurpation  or  abuse  of  a  franchise  or  office  shown. 
People  v.  Albany,  etc.,  R.  R.  Co.,  57  N.  Y.  151. 

*  A  few  of  the  cases  in  which  this  rule  has  been  recognized  though  not  ex- 
pressly decided  are :  Mott  v.  Connolly,  50  Barb.  516;  Tappan  v.  Gray,  9  Paige, 
507'  Aff.  7  Hill,  259;  Mickles  v.  Rochester  City  Bank  of  Niagara,  Hopkins,  354; 
Atty.  Gen.  v.  Clarendon,  17  Veasey,  Jr.  491. 

2  Keignein  v.  Drainage  Commrs.,  115  III.  347;  5  N.  E.  575;  Jersey  City  Gas- 
L.  Co.  v.  Consumers'  Gas  Co.,  40  N.  J.  Eq.  427.  But  in  a  few  states  this  juris- 
diction is  now  conferred  upon  courts  of  equity.  Infra,  §  978. 
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line  of  road  between  two  points  should  attempt  under 
its  charter  to  conduct  a  stage  line  or  a  line  of  steamers 
and  collect  fares  for  services  connected  with  the  same, 
the  latter,  though  not  unlawful  in  itself,  would  be  the 
usurpation  of  a  franchise  from  which  it  could  be  ousted 
in  an  action  of  quo  warranto. 

If  the  same  company  were  authorized  to  exercise  the 
right  of  eminent  domain  to  the  extent  of  condemning 
right  of  way  for  its  road,  and  should  exercise  it  for  the 
purpose  of  acquiring  land  not  to  be  used  for  the  purpose 
designated  in  the  charter  but  for  speculative  purposes, 
it  would  not  be  an  usurpation  of  a  franchise  but  the 
abuse  of  it.  It  would  be  a  matter  of  public  concern, 
because  the  power  is  only  given  from  considerations  of 
public  interest  transcending  that  of  individuals,  and  the 
abuse  or  misuse  of  such  power  would  be  a  public  griev- 
ance.1 

It  is  proper  cause  for  quo  warranto  against  a  foreign 
corporation  that  it  is  carrying  on  business  in  the  state 
without  compliance  with  conditions  imposed  by  stat- 
ute.2 

§  971.  Entering  into  a  "trust"  as  partners. — Where  cor- 
porations form  a  trust  amounting  in  legal  effect  to  a 
copartnership,  their  acts  in  entering  into  it  are  clearly 
contrary  to  public  policy  and  ultra  vires,  and  their 
charters  are  liable  to  forfeiture  to  the  state  in  quo 
■warranto  proceedings.3 

1  The  public  must  in  theory  at  least  have  some  interest.  The  writ  will  be 
refused  when  it  appears  that  the  franchise  assumed  is  of  a  merely  private  nature. 
People  v.  Kidgley,  21  111.  65;  Atty.-G-en.  v.  Utica  Ins.  Co.,  2  Johns.  (K.  Y.)  Ch.. 
371 ;  Hex  v.  Ogden,  10  B.  &  C.  230.  The  court  will  judge  from  all  the  circum- 
stances who  are  the  real  prosecutors.  Rex  v.  Cudlipp,  6  Tr.  503;  and  under- 
circumstances  tending  to  throw  suspicion  on  the  motives  of  the  relator  the  court 
will  not  grant  the  application  where  the  consequence  will  be  to  dissolve  a  cor- 
poration.   Rex  v.  Trevenen,  2  B.  &  A.  479. 

2  State  v.  Fidelity  &  Cas.  Ins.  Co.,  39  Minn.,  538;  41  N.  W.  Rep.  108- 
Infra. 

3  Supra,  §  121. 
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In  England  it  is  provided  by  statute  that  railway 
■companies  may  "  enter  into  any  contract  for  the  division 
or  apportionment  of  the  tolls  to  be  taken  upon  their 
respective  railways."1 

While  this  statute  does  not  expressly  authorize  the 
formation  of  partnerships  between  railway  companies, 
it  gives  ample  opportunity  for  the  making  of  net  earn- 
ings the  basis  of  calculating  the  share  of  each  in  the 
joint  enterprise.2 

In  the  absence  of  statutory  authority  an  agreement 
providing  for  the  division  of  profits  arising  from  the 
whole  existing  traffic  of  a  given  territory  entered  into 
between  two  or  more  corporations,  whether  the  result 
is  a  partnership  or  not,  would  be  illegal  and  void  ;  not 
only  because  against  public  policy,  but  for  the  further 
reason  that  it  is  an  unauthorized  delegation  of  the 
powers  of  the  corporation. 

But  it  is  sometimes  difficult  to  decide  whether  an 
agreement  for  a  division  of  tolls  profits  and  earnings  is 
objectionable  on  the  one  or  the  other  or  both  these 
grounds.  These  difficulties  were  exemplified  in  the 
case  of  the  Shrewsbury  Railway  Company's  Cases 
where  the  agreement  which  had  been  entered  into  by 
ihe  respective  corporations  gave  rise  to  an  enormous 
amount  of  litigation.3 

Although  the  adjudications  in  this  country  have  been 
affected  somewhat  by  the  question  whether  the  corpo- 
rations only  or  third  parties  were  affected  by  the  agree- 
ment under  consideration,  yet  the  general  rule  is  well 
established  that  corporations  are  incapable  of  forming 
copartnerships  either  among  themselves  or  with  indi- 


1  8  and  9  Vict.  Ch.  20,  sec.  87. 

2  Godefroi  &  Short,  396. 

8  2  Mac.  &  G.  331;  20  L.  J.  Ch.  90.     See  Sussex  R.  Co.  v.  Morris  &  Essex 
R.  R.  Co.,  4  C.  E.  Green,  13;  Gould  v.  Head,  38  Fed.  Rep.  886. 
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viduals.  Such  power  is  not  among  those  which  they 
possess  at  common  law  where  the  same  objection 
would  lie  against  their  forming  a  copartnership  as 
against  their  consolidating.1 

Where  the  rights  of  third  parties  are  involved,  the 
validity  of  the  agreement  when  made  an  ultra  vires 
question  is  determined  upon  the  general  principles 
applicable  to  the  subject  and  turns  upon  the  question 
of  good  faith,  the  peculiar  equities  of  the  case  and  other 
circumstances.  Consequently  there  is  apparent  con- 
flict of  authority,  but  it  is  thought  there  is  no  real  con- 
flict on  the  general  proposition.2 


1  Parsons  on  Partnership,  p.  79;  Story  on  Part.,  p.  29  n. ;  Pearce  v.  Mad.  & 
S.  K.  R.  Co.,  21  Howe,  441;  Marine  Bank  v.  Ogden,  29  111.  248;  Mallory  v. 
Hannauer  Oil  Works,  2  Pick.  (Tenn.)  598;  8  S.  W.  396. 

2  In  a  case  where  it  was  considered  that  the  circumstances  warranted  it  in 
sustaining  the  objection  to  the  validity  of  the  agreement  as  unauthorized,  the 
court  said:  "  The  second  section  of  ch.  38  of  the  Revised  Statutes  provides  that 
the  business  of  every  manufacturing  corporation  shall  be  managed  and  con- 
ducted by  the  president  and  directors  thereof  and  such  other  officers,  agents,  and 
factors  as  the  company  shall  think  proper  to  authorize  for  that  purpose. 

It  is  plain  that  the  provisions  of  this  section  cannot  be  carried  into  effect  where 
a  partnership  exists.  The  partner  may  manage  and  conduct  the  business  of  the 
corporation  and  bind  it  by  his  acts.  In  so  doing  he  does  not  act  as  an  officer  or 
agent  of  the  corporation  by  authority  received  from  it,  but  as  a  principal  in  a 
society  in  which  all  are  equals  and  each  capable  of  binding  the  society  by  the 

act  of  its  individual  will The  power  to  form  a  partnership  is 

not  only  not  among  the  powers  granted  expressly  or  by  reasonable  implication, 
but  is  wholly  inconsistent  with  the  scope  and  tenor  of  the  powers  expressly  con- 
ferred, and  the  duties  directly  imposed  upon  a  manufacturing  corporation  under 
the  legislation  of  the  commonwealth."  Whittenton  Mills  v.  Upton,  10  Gray 
(Mass.),  582. 

In  a  New  York  case  the  plea  of  ultra  vires  was  not  allowed  to  prevail  against 
the  partnership  liability  of  a  corporation.  The  court  said:  "Strictly  perhaps 
■corporations  should  be  and  are  restricted  from  contracting  partnerships  with  in- 
dividuals or  corporations,  and  as  between  the  parties  to  the  contract  acting  upon 
equal  knowledge  a  question  of  validity  might  be  raised ;  but  a  corporation  may 
contract  with  an  individual  in  furtherance  of  the  object  of  its  creation  the  effect 
.of  which  contract  may  be  to  impose  upon  the  company  as  respects  the  com- 
munity the  liabilities  of  a  partner.  I  cannot  think  a  corporation  may  shape  its 
contracts  relating  to  the  business  for  which  it  was  incorporated  as  to  share 
jointly  with  an  individual  in  the  profits  of  such  business;  subtract  its  interest  in 
the  profits  from  the  fund  on  which  the  creditors  of  the  concern  had  a  right  to 
xely  for  the  payment  of  the  debts  due  to  them;  and  when  called  upon  by  such 
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A  distinction  should  be  taken  between  a  contract  of 
partnership  and  one  whereby  a  corporation  in  a  single 
transaction  or  in  a  series  of  transactions  becomes  jointly- 
interested  or  liable  with  others.  Such  relation  a  cor- 
poration has  common  law  power  to  hold  in  the  trans- 
action of  its  legitimate  business,  and  may  be  joint 
plaintiff  or  defendant  in  actions  arising  therefrom.1 

Courts  have  evinced  an  indisposition  to  construe 
agreements  between  corporations  as  partnerships,  es- 
pecially where  no  public  injury  was  likely  to  result 
from  the  making  and  carrying  them  out.2 

§  972.  Employment  of  the  writ  to  protect  the  state  from 
monopolies.— There  is  substantial  harmony  between  the 
English  and  American  definitions  of'  monopoly,  the 
decisions  of  the  two  countries  agreeing  that  contracts 
in  restraint  of  trade  are  illegal.  "When  corporations 
have  entered  into  a  combination  or  "  trust,"  as  that 
shown  in  People  v.  North  River  Refinery  Co.,3  there  are 
two  grounds  upon  which  the  corporations  themselves 
are  open  to  attack  at  suit  of  the  state  in  quo  warranto  : 
1.  That  they  have  attempted  to  grant  away  franchises 
conferred  upon  them  in  trust,  the  transfer  being  a  breach 
of  the  implied  condition  that  the  particular  grantees 
shall  retain  and  execute  the  trust.  2.  That  in  making 
the  contract  the  result  of  which  is  the  creation  of  a 
monopoly  they  are  guilty  of  an  abuse  of  their  fran- 


creditors  be  permitted  to  escape  liability  altogether  on  the  ground  that  the  profits 
were  realized  as  the  partner  of  an  individual,  which  relation  the  corporation 
could  not  legally  occupy."    Catskill  Bank  v.  Gray,  14  Barb.  471. 

1  N.  Y.  &  Sharon  Canal  Co.  v.  Fulton  Bank,  7  Wend.  412;  Olcott  v.  Tioga 
R.  R.  Co.,  27  N.  Y.  546;  Maine  Bank  v.  Ogden,  29  111.  248;  Peckham  v.  North 
Parish  of  Haverhill,  16   Pick.  287;  Stanley  v.  C.  &  C.  R.  R.  Co.,  18  Ohio  St. 

552. 

2  See  Holmes  v.  Old  Colony  R.  R.  Co.,  99  Mass.  220;  Mohawk  &  Hudson  R. 
R.  Co.  v.  Niles,  3  Hill,  162. 

*    121  N.  Y.  696;  5  Ry.  &  Corp.  L.  J.  56. 
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chises  in  having  employed  them  in  the  doing  of  an 
illegal  act. 

On  the  first  ground  the  question  of  the  extent  of 
public  interest  in  the  exercise  of  the  franchise  trans- 
ferred is  important  in  this  country  but  not  in  England  ; 
while  on  the  second  the  same  principles  would  apply 
in  determining  the  question  of  legality.  These  sugges- 
tions will  be  found  useful  in  making  a  proper  applica- 
tion of  the  decisions. 

An  important  rule,  well  established,  is  that  in  a  pro- 
ceeding against  a  corporation  by  quo  warranto  for  hav- 
ing formed  with  others  a  monopoly  in  the  shape  of  a 
"  trust "  no  actual  public  injury  need  be  proven  but 
will  be  presumed  when  an  agreement  is  shown  which 
if  carried  out  will  obviously  result  to  the  public  detri- 
ment. 

An  attempt  by  several  combining  corporations  to 
suppress  competition  may  well  be  viewed  in  the  light  of 
an  unlawful  conspiracy  in  the  name  of  the  corporation 
which  is  itself  an  illegal  act  warranting  the  state 
in  resuming  its  charter  aside  from  any  contemplated 
injury  to  economic  interests.1 

No  reliable  rules  for  determining  to  what  extent 
-competition  may  be  suppressed  or  bought  off  without 
contravening  public  policy  against  monopolies  can  be 
laid  down.  Virtually  the  same  state  of  facts  have  in 
different  courts  led  to  opposite  decisions. 


1  See  Ward  v.  Farwell,  97  111.  593;  Ins.  Co.  v.  Needles,  113  U.  S.  574;  People 
v.  Dispensary,  7  Lansing,  306;  People  v.  Bristol,  23  Wend.  235;  People  v.  Fish- 
kill,  27  Barb.  445;  State  v.  Railroad  Co.,  45  Wis.  590;  Ches.  &  Ohio  v.  Bait.  & 
•Ohio,  4  Gill.  &  J.  1.  The  view  taken  in  the  text  was  thus  stated  in  an  English 
case:  "  I  do  not  think  that  any  averment  is  necessary  as  to  what  has  been  done 
under  it  or  as  to  any  mischief  which  it  has  actually  produced.  We  are  to  con- 
sider what  may  be  done  under  it  and  what  mischief  may  thus  arise."  Hilton  v. 
Eckersley,  6  El.  &  Bl.  47,  65  per  Lord  Campbell,  C.  J.  See  also  Claney  v. 
Salt  Co.,  62  Barb.  406;  Atcheson  v.  Milton,  43  N.  Y.  149;  Hooker  v.  Vander- 
water,  4  Denjo,  352;  Stanton  v.  Allen,  5  Denio,  440;  Matter  of  Jacobs,  98  N.  Y. 
110;  Mugler  v.  Kansas,  123  IT.  S.  661. 
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This  must  of  necessity  ever  be  so  while  so  indefinite 
an  idea  as  that  designated  by  the  term  "  public  policy  " 
in  made  the  test  and  basis  of  decision. 

The  character  of  institutions,  the  temper  of  the  people, 
and  the  peculiarities  of  the  business  and  industry  in 
which  they  are  engaged  within  the  jurisdiction  where 
a  question  arises  have  their  separate  and  combined  in- 
fluence in  shaping  the  policy  of  the  state  and  the  views 
of  courts.  Much  more  do  local  statutory  and  constitu- 
tional provisions  affect  the  question.  The  most  im- 
portant factor  of  commercial  life  is  the  liberty  of  con- 
tracting, and  it  should  not  be  abridged  except  where  it 
is  made  clear  that  the  public  will  be  injuriously  affected 
by  its  unrestrained  exercise  in  a  particular  case. 

Freedom  of  all  kinds  may  be  abused,  and  commercial 
freedom  as  well  as  any  other  may  degenerate  into 
license.1 

When,  as  is  sometimes  the  case,  excessive  competition 
has  become,  or  is  about  to  become,  ruinous  to  private 
parties,  which  it  is  to  the  public  interest  to  prevent 
rather  than  to  encourage,  anti- competitive  contracts  are 
reasonable  and  should  be  upheld.  It  is  only  when  such 
contracts  are  publicly  oppressive  that  they  become  un- 
reasonable and  should  be  condemned  as  contrary  to 
public  policy.  "  All  the  cases  ancient  and  modern 
agree  that  a  combination,  the  tendency  of  which  is  to 
prevent  general  competition  and  to  control  prices,  is 
detrimental  to  the  public  and  consequently  unlawful."2 


1  In  Diamond  Match  Company  v.  Roeber,  106  N.  T.  473,  it  was  held  that  a 
party  may  legally  purchase  the  trade  and  business  of  another  for  the  very  pur- 
pose of  preventing  competition,  and  that  the  validity  of  the  contract,  if  supported 
by  a  consideration,  will  depend  upon  its  reasonableness  as  between  the  parties. 
In  another  case  it  was  held  that  a  restraint  of  trade  was  not  general  but  partial, 
though  covering  the  whole  country  with  the  exception  of  Nevada  and  Montana. 
Horner  v.  Graves,  7  Bingham,  735. 

a  People  v.  N.  R.  Sugar  Ref.  Co.,  121  N.  Y.  696;  5  Ry.  &  Corp.  L.  J.  56,  65, 
per  Babbett,  J.    See  Hooper  v.  Vanderwater,  4  Denio,  349;  Stanton  v.  Allen, 
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§  973.  Traffic  arrangements  between  railroads.— It  is  not 

always  so  prejudicial  to  the  public  as  to  justify  quo 
warranto  proceedings  for  railroad  companies  to  form 
traffic  arrangements  under  which  they  may  share  pro- 
portionately in  the  profits  of  their  joint  operations  and 
thus  avoid  ruinous  competition,  on  the  one  hand,  and 
insure  their  patron's  uniformity  of  rates  and  stability 
of  prices  on  the  other.  Such  agreements  when  not 
amounting  to  a  delegation  of  corporate  powers  or  the 
formation  of  copartnerships  were  generally  upheld  by 
both  State  and  federal  courts  prior  to  the  enactment 
of  the  interstate  commerce  law  and  to  a  limited  extent 
since.1 

Quo  warranto  will  not  lie  against  corporations  for  en- 
tering into  such  contracts  when  the  right  to  enter  into 
them  is  not  abused  and  perverted  to  the  creation  of 
oppressive  monopolies  if  the  corporate  organizations 
are  kept  distinct.  The  law  requires  that  the  functions 
and  duties  of  each  corporation  shall  be  performed  by 
its  duly  constituted  officers  and  agents  without  inter- 
ference by  those  of  other  corporations.  These  require- 
ments being  met  the  stockholders  certainly  may  legally 
consent  that  the  net  profits  of  each  corporation  shall 
constitute  a  common  fund  to  be  shared  between  the 
corporations.     But  in  passing  upon  the  validity  of  such 


5  Denio,  434;  Morris  Run  Coal  Co.  v.  Barclay  Coal  Co.,  68  Pa.  St.  186;  Salt  Co. 
v.  Guthrie,  35  Ohio  St.  672;  Croft  v.  McConnoughy,  79  111.  339;  Hoffman  v. 
Brooks,  11  Weekly  L.  Bui.  358. 

1  Public  policy  as  well  as  positive  legislative  authority  sustain  traffic  ar- 
rangements in  England. 

It  is  there  held  that  an  agreement  between  two  railroads  to  divide  profits  in 
certain  proportions  with  a  view  of  preventing  competition  was  valid  and  in  the 
public  interest.  Shrewsbury,  etc.,  R.  R.  Co.  v.  London  R.  R.  Co.,  6  H.  of  L. 
Cas.  652.  See  also  Wickens  v.  Evans,  3  T.  &  J.  318,  and  cases  cited.  In  a  re- 
cent case  Lord  Coleridge  held  that  an  arrangement  between  vessel  owners  to 
keep  business  to  themselves  and  prevent  competition  was  not  invalid  as  long  a» 
no  illegal  means  were  resorted  to.  Mogul  S.  S.  Co.  v.  McGregor,  57  L.  J.  R. 
541. 
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agreements  it  is  important  to  bear  in  mind  that  the 
franchises  and  other  delegated  powers  of  the  corpora- 
tions cannot  be  transferred  without  legislative  sanction. 
Where  none  of  these  objectionable  features  are  made 
to  appear  courts  will  be  very  reluctant  to  interfere 
with  the  agreement  on  the  single  ground  that  it  con- 
stitutes the  companies  a  copartnership.1 

§  974.  For  entering  into  arrangement  delegating  special 
powers  and  corporate  control — Closely  connected  with  a 
surrender  of  franchises  under  traffic  arrangements  by 
one  corporation  to  another,  and  likewise  contrary  to 
public  policy  and  violative  of  the  implied  conditions 
upon  which  they  were  granted,  are  agreements  by  which 
several  corporations  by  mutual  consent  abdicate  their 
ordinary  corporate  functions  and  seek  to  confer  the 
same  upon  a  board  of  trustees  who  become,  under  the 
articles  of  agreement,  the  repository  of  all  the  con- 
tracting powers  of  the  several  corporations. 

Most  of  the  cases  up  to  a  very  recent  date  involved 
the  legality  of  associations  into  which  several  railroad 
companies  had  entered  and  the  latter  day  "  trust  "  is 
but  an  adaptation  of  the  railroad  pool  to  manufacturing 
and  trading  corporations.2 


1  Where  two  railroad  companies  had  agreed  to  build  a  road  from  certain 
cities  to  connect  with  each  other  at  a  given  place  and  that  the  charges  for  the 
transportation  should  be  regulated  by  both  companies,  an  injunction  was  granted 
to  restrain  one  company  from  changing  gauge  so  as  to  break  up  the  connection. 
C.  P.  &  I.  R.  R.  Co.  v.  I.  &  B.  R.  Co.,  5  McLean,  450.  The  court  said:  "  It  is 
further  alleged  that  under  the  contract  the  respective  companies  by  acting  to- 
gether in  fixing  the  rates  for  the  transportation  of  passengers  and  freight  con- 
veyed a  part  of  their  franchise  of  either  company. 

The  companies  may  agree,  as  individuals  may  agree,  to  certain  rates  of  trans- 
portation which  may  be  considered  mutually  advantageous.  Neither  company 
has  parted  with  its  corporate  powers ;  each  acts  for  itself  and  under  its  own 
powers  in  fixing  rates  of  transportation,  and  they  both  agree  that  the  charge 
shall  be  uniform  throughout  the  line." 

2  "Corporations  may  make  all  necessary  arrangements  for  cheaply  and  ex- 
peditiously developing  or  carrying  on  their  particular  business,  but  it  is  another 
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Statutory  authority  for  the  consolidation  of  railroad 
corporations  and  the  transfer  of  franchises  and  special 
privileges  are  now  found  in  England  and  in  many  of 
the  American  states  but  is  not  usually  extended  to 
other  private  corporations.  Even  with  respect  to  the 
former  the  authority  cannot  be  employed  except  for 
legitimate  purposes  of  economical  corporate  manage- 
ment. The  companies  will  not  be  permitted  to  use 
the  authority  as  a  cloak  for  organizing  oppressive  com- 
binations and  monopolies. 

In  a  few  of  the  states  there  are  constitutional  and 
statutory  prohibitions  against  the  pooling  and  traffic 
arrangements  between  parallel  lines  of  railroad.1 

Much  less  will  manufacturing  corporations,  formed 
to  provide  commodities  useful  or  necessary  to  the 
comfort  or  sustenance  of  the  masses  of  the  people, 
be  permitted  to  delegate  to  a  central  organization, 
whether  incorporated  or  not,  the  full  control  and  man- 
agement of  the  corporate  affairs  for  the  sole  purpose  of 
creating  a  monopoly.  Such  an  arrangement  is  not  more 
amenable  to  the  objection  that  it  is  in  contravention  of 
public  policy  and  void  than  that  it  is  ultra  vires  and 
void.  A  quo  warranto  proceeding  will  lie  against  a 
corporation  to  forfeit  its  charter  in  such  case.2 


thing  to  go  beyond  this,  to  enter  into  contracts,  for  instance,  by  which  the  ex- 
clusive control  or  the  exclusive  right  of  working  the  line  is  handed  over  to  other 
parties.  All  such  arrangements,  whatever  their  form,  however  disguised,  are 
ultra  vires  and  void."     Green's  Brice's  Ultra  Vires,  339. 

1  Thus  the  Texas  constitution  provides  that  "  No  railroad  ....  or 
managers  of  any  railroad  corporation  shall  consolidate  the  stock  property  and 
franchises  of  such  corporation  with  ....  or  in  any  way  control  any  rail- 
road corporation  owning  or  having  under  its  control  a  parallel  or  competing 
line."  (Art.  10,  sec.  5).  An  agreement  between  several  railroad  companies, 
some  of  which  own  and  control  competing  lines  for  the  appointment  of  a  com- 
mon governing  committee  to  fix  rates,  was  held  illegal,  because  contrary  to  the 
said  provision.  G.  C.  &  S.  F.  Ry.  Co.  v.  State,  72  Tex.  404;  5  Ry. ;  7  R.  Corp. 
L.  J.  75. 

2  People  v.  North  River  Sugar  Refining  Co.,  121  ST.  Y.  696;  5  Ry.  &  Corp.  L. 
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In  England  the  question  whether  or  not  a  transfer  of 
special  powers  and  a  relinquishment  of  franchises  by- 
one  corporation  to  another  is  ultra  vires  and  void  is  un- 
affected by  any  considerations  of  public  interest ;  but 


J.  56.  In  the  trust  deed  between  the  combining  corporations  and  copartnerships 
in  this  case  it  was  provided  that  all  the  partnerships  should  be  turned  into  cor- 
porations ;  that  then  all  shares  of  stock  of  all  the  corporations  should  be  trans- 
ferred to  a  board  consisting  of  eleven  persons  as  trustees  to  be  held  by  them  and 
their  successors  strictly  as  joint  tenants  subject  to  the  purposes  set  forth  in  the 
deed,  which  purposes  were,  in  general,  to  promote  the  interests  of  the  parties ; 
that  the  stockholders  for  whose  benefit  the  deed  was  stated  to  be  made  should 
transfer  the  entire  block  of  their  shares  to  the  eleven  persons  to  thereafter  stand 
in  their  shoes.  Trust  certificates  should  then  be  divided  by  the  trustees  among: 
the  several  refining  companies  in  due  proportion  to  their  respective  plants,  and 
the  refineries  were  to  divide  the  blocks  of  certificates  among  the  shareholders  in 
proportion  to  the  stock  held  by  each  prior  to  the  transfer  to  the  trust  board  of 
the  combination.  The  directors  or  stockholders  of  the  several  corporations  were 
afterwards  to  hold  no  direct  relation  with  the  corporation,  but  became  and  were 
to  continue  to  be  shareholders  in  the  trust  board.  Each  corporation  was  to  pay 
over  its  profits  to  the  trust  board  and  all  the  profits  of  all  the  corporations  were 
blended,  and  from  the  fund  thus  constituted  a  dividend  was  declared  and  distri- 
buted among  the  holders  of  the  trust  certificates.  This  dividend  was  not  calcu- 
lated or  paid  upon  the  aggregate  stock  of  the  corporations  but  upon  the  trust 
certificates. 

Necessary  shares  were  transferred  to  such  persons  as  the  trustees  desired  ta 
constitute  directors  to  be  held  by  the  directors  subject  to  the  provisions  of  the 
trust  deed  and  to  be  transferred  when  so  requested  by  the  board.  The  corporate- 
acts  provided  for  by  the  deed  had  actually  been  performed  by  the  corporations 
including  the  defendant— the  deed  had  in  fact  been  put  in  execution  and  a  divi- 
dend had  been  declared  upon  the  trust  certificates  issued  on  surrender  of  the 
shares  of  the  defendant  corporation  although  its  refinery  was  closed.  It  was 
held:  1.  That  these  acts  were  the  acts  of  defendant  corporation,  and  not  as 
claimed  the  mere  individual  acts  of  its  stockholders;  and  that  the  corporation  as 
such  had  entered  into  this  combination;  2.  That  corporations  have  no  authority 
to  enter  into  any  partnership  arrangement  such  as  is  lawful  between  individuals ; 
3.  That  this  combination  is  not  of  the  latter  character  but  is  inherently  un- 
lawful, its  tendency  being  to  prevent  general  competition  and  to  control  prices 
and  was  therefore  detrimental  to  the  public  and  a  legal  monopoly;  4.  That  the 
corporation  should  therefore  be  dissolved  and  its  franchises  forfeited.  Affirmed 
in  Court  of  Appeals,  June  24, 1890.  Justice  Pinch,  delivering  the  opinion,  said : 
"  The  defendant  corporation  has  violated  his  charter  and  failed  in  the  perform- 
ance of  its  corporate  duties,  and  that  in  a  respect  so  material  and  important  as 
to  justify  a  judgment  of  dissolution.  We  exact  besides  that  in  this  state  there 
can  be  no  partnerships  of  separate  and  independent  corporations,  whether  directly 
or  indirectly,  through  the  medium  of  trusts,  and  no  substantial  consolidations 
which  avoid  and  disregard  statutory  provisions  and  restraints,  but  that  manufac- 
turing corporations  must  be  and  remain  several  as  they  were  created,  or  one  under 
the  statute." 
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an  exactly  contrary  view  obtains  in  this  country.  This 
difference  may  account  for  the  conflict  apparent  in  some 
of  the  decisions  in  the  two  countries  on  the  subject  of 
traffic  arrangements  between  carriers  by  land  and  water.1 

§  975.  Contemplated  acts  no  ground  for  this  remedy.— A 

mere  vague  apprehension  of  future  mischief  does  not 
furnish  any  ground  for  a  judgment  of  ouster  from 
franchises.2 

Nor  is  it  within  the  scope  of  the  relief  afforded  by 
the  proceeding  to  nullify  and  avoid  what  has  been  al- 
ready done,  but  only  to  affirm  or  adjudge  as  unauthor- 
ized the  claim  to  an  office,  franchise  or  power  already 
unlawfully  exercised  with  or  without  color  of  right ;  and 
in  case  of  an  adverse  claimant  to  an  office  to  award  it 
to  him  who  is  legally  entitled  to  it.3  And  the  laws  ex- 
isting at  the  time  the  act  was  done  by  which  the  for- 
feiture was  incurred  are  applicable,  and  none  others.4 


1  The  agreement  between  the  steamship  companies  upheld  in  Mogul  S.  S.  Co. 
v.  McGregor,  57  L.  J.  R.  541,  before  referred  to  would  upon  American  authority 
have  been  held  void  because  prejudicial  to  public  interest. 

If  it  had  been  shown  in  that  case  that  the  agreement  created  a  monopoly,  the 
decision  would  have  been  different  upon  English  as  well  as  upon  American  au- 
thority. As  it  was,  the  only  issue  was  whether  the  entering  into  and  carrying 
out  the  agreement  was  an  abuse  of  a  franchise  and  the  public  interest  in  its  ex- 
ercise being  ignored,  the  agreement  was  upheld.  In  this  country  a  corporation 
vested  with  franchises  of  a  public  nature  must  exerc'se  them  and  cannot  either 
delegate  or  abdicate  except  to  the  sovereignty  which  gave  them  the  privileges 
and  authority  thus  granted.  The  distinction  between  the  powers  of  quasi  public 
and  other  private  corporations  with  respect  to  the  jus  disponendi  has  been  fully 
explained  in  another  place.    See  supra,  Ch.  VIII. 

2  Where  an  information  stated  that  the  defendants,  the  incorporators  of  a 
railroad  company,  did  not  intend  to  construct  the  whole  of  their  road  according 
to  its  description  in  the  articles  of  association,  and  that  their  intention  was  to 
make  use  of  their  organization  for  the  purpose  of  condemning  and  appropriating 
private  property,  the  court  held  that  the  information  could  not  be  maintained, 
and  remarked  that  if  the  road  should  not  be  construsted  by  the  company  as  con- 
templated within  the  time  which  the  law  allows  for  its  completion,  the  proper 
remedy  might  then  be  applied  for.  State  v.  Kingan,  38  Ind.  71.  See  also,  Gom. 
v.  Pittsburg,  etc.,  R.  R.  Co.,  58  Pa.  St.  26;  State  v.  Pipher,  28  Kan.  127. 

s  State  v.  Lyons,  31  Iowa,  432. 

4  Com.  v.  Lykens  Water  Co.,  110  Pa.  St.  391;  2  A.  63. 
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§  976.  Parties  to  suit— Plaintif. — The  parties  in  inter- 
est as  in  other  cases  should  be  made  plaintiff  and  de- 
fendant. In  theory  at  least  the  only  party  injured  by 
the  wrong  for  which  redress  is  sought  in  a  quo  warranto 
proceeding  is  the  sovereignty  whose  power  and  prerog- 
ative is  usurped.1  All  franchises  not  granted  to  the 
citizen  belong  to  the  state,  and  when  those  granted  are 
forfeited  or  surrendered  they  revert  to  the  state.2 

By  the  designated  title  in  which  by  the  constitution 
the  particular  sovereignty  sues  whether  it  be  "  State," 
"  Commonwealth  "  or  "  People,"  the  attorney-general 
or  other  authorized  agent  sues  on  his  information  at  the 
relation  of  some  one,  if  there  be  a  relator,  and  if  not,  he 
may,  in  most  cases,  file  the  information  at  his  discretion 
and  upon  his  own  information  and  belief.3 

In  the  absence  of  statutes  authorizing  it,  the  writ 
cannot  issue  on  the  information  of  a  private  individual.* 


i  Supra,  §  945. 

2  Farnham  v.  Del.  &  Hudson  Canal  Co.,  61  Pa.  St.  265;  Com.  v.  Union  Ins. 
Co.,  5  Mass.  230;  State  v.  Patterson,  etc.,  Tump.  Co.,  21  N.  J.  L.  (11  Zab.)  9; 
Houston  v.  NeuseNav.  Co.,  8  Jones  N.  C  476;  Com.  v.  Fowler,  10  Mass.  290; 
.State  v.  Ashley,  1  Ark.  513. 

8  Com.  v.  Farmers'  Bank,  2  Grant's  Cas.  (Pa.)  302;  Com.  v.  Alleghany  Bridge 
•Co.,  20  Pa.  St.  185;  Wallace  v.  Anderson,  5  Wheaton',  291;  Eaton  v.  State,  7 
Blackf.  (Ind.)  65;  State  v.  Mofflt,  5  Ohio,  358;  Hay  v.  People,  59  111.  94;  Rob- 
inson v.  Jones,  14  Fla.  256;  State  v.  Somers  Point,  49  N.  J.  L.  515.  Holding  also 
that  the  information  by  the  attorney-general  cannot  be  joined  with  an  infor- 
mation at  the  instance  of  private  relators  against  officers  in  the  corporation; 
State  v.  Smith,  32  Ind.  213.  An  appeal  taken  at  the  instance  of  the  relator  may 
.be  dismissed  by  the  attorney  representing  the  government.  State  v.  Douglas 
■County  Road  Co.,  10  Or.  198.  If  the  original  information  was  filed  on  relation, 
a  supplemental  information  may  be  filed  by  the  attorney  for  the  government 
■without  a  relator,  and  the  original  cause  of  forfeiture  is  not  thereby  abandoned. 
Hunnicutt  v.  State,  75  Tex.  233;  12  S.  W.  R.  106.  No  express  authority  of  the 
legislature  is  necessary.  The  attorney-general  has  authority  to  bring  the  action 
by  virtue  of  his  office.  State  v.  Southern,  etc.,  R.  Co.,  24  Tex.  80.  An  infor- 
mation brought  in  a  territory  should  be  in  the  name  of  the  United  States  and 
not  in  that  of  the  territory.    Territory  v.  Lockwood,  3  Wall,  236. 

4  Com.  v.  Lexington,  etc.,  Tump.,  6  B.  Mon.  (Ky.),  397;  Com.  v.  Union  Ins. 
Co.,  5  Mass.  230;  Houston  v.  Neuse  River,  etc.,  Co.,  8  Jones  (N.  C.)  L.  476; 
Com.  v.  Bunnell,  7  Pa.  St.  34;  Cleary  v.  Delierseline,  1  McCord  (S.  C.)  35;  State 
v.  Schueirle,  5  Rich.  (S.  C.)  299;  Wright  v.  Allen,  2  Tex.  158.    A  land-owner 
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And  it  is  held  the  court  will  not  dismiss  an  infor- 
mation in  the  nature  of  a  quo  warranto  on  motion  of  a 
relator  whose  name  was  used  without  his  authority,  but 
will  amend  the  information  by  striking  out  the  relator's 


name.1 


In  Colorado  and  Nebraska  it  is  provided  that  the  in- 
formation may  be  filed  by  an  interested  party  where 
the  proper  law  officer  has  been  requested  to  do  so  and 
has  refused.2 

When  the  attorney-general  is  the  relator  a  quo  war- 
ranto will  issue  without  a  rule  to  show  cause.  As  the 
law  officer  of  the  commonwealth  he  is  presumed  to  be 
impartial,3  A  suit  to  forfeit  the  franchises  of  national 
banks  must  be  brought  by  the  comptroller  of  the  cur- 
rency and  lies  for  the  intentional  violation  by  their 
directors  of  the  provisions  of  the  national  bank  act.4 

§  977.  Suit,  how  brought — In  England  formerly,  and 
in  a  few  states  now,  the  action  can  only  be  instituted  "  by 
leave  of  court  first  had  and  obtained  "  upon  affidavit ; 
but  where,  as  in  most  of  the  states,  the  proceeding  has 
lost  its  criminal  feature  and  assumed  a  civil  character, 
the  officer  exercises  the  discretion  which  was  formerly 
a  judicial  duty.  This  is  analogous  to  the  earliest 
English  practice,  which  was  changed  in  the  reign  of 
William   and   Mary,6  taking   effect  in  1693.     It  was 


cannot  take  advantage  of  a  company's  failure  to  construct  its  road  within  the 
time  prescribed  by  its  charter,  the  state  having  the  sole  right  to  enforce  a  forfeit- 
ure. Cincinnati,  H,  &  I.  R.  Co.  v.  Clifford,  113  Ind.  460;  15  N.  E.  524;  Brav- 
ard  v.  Cincinnati,  H.  &  I.  R.  Co.,  115  Ind.  474;  17  N.  E.  1S3.  Cannot  join 
witb  the  action  an  information  at  the  instance  of  private  relators.  State  v. 
Borough  Somers  Pt.  (N.  J.),  10  A.  377. 

1  People  v.  Knight,  13  Mich.  230. 

2  Civ.  Code  Colo.  1883,  sec.  315;  Compare  St.  Neb.  ch.  71,  sec.  1;  People  v. 
Grand  Bridge  Co.,  13  Colo.  11;  21  Pac.  Rep.  898;  State  v.  Irazier  (Neb.),  44  N. 
W.  Rep.  471. 

8  Com.  v.  America  Bank,  10  Phila  (Pa.),  156. 
•  Rev.  St.  U.  S.  5239. 
6  Ch-  18. 
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passed  to  prevent  frivolous  informations  and  provided 
that  no  information  could  thereafter  be  filed  without 
express  orders  of  the  court  of  King's  Bench  in  open 
court.  Subsequently  by  statute  of  9  Anne 1  the  prac- 
tice was  again  modified  in  proceedings  against  cor- 
porations and  corporate  officers,  the  pleading  assuming 
a  form  somewhat  similar  to  that  at  present  prevailing 
in  this  country. 

But  under  the  practice  acts  of  a  majority  of  the  states 
the  proceeding  is  considered  very  much  as  a  civil 
remedy,  and  consequently  may  be  brought  by  the  proper 
authority  as  other  actions,  and  tried  on  its  merits. 

In  a  few  of  the  states,  however,  the  practice  is  anal- 
ogous to  that  under  the  statute  of  9  Anne,  by  which 
the  granting  of  the  writ  is  discretionary  with  the 
court,  it  having  at  all  times  the  power  to  dismiss  the 
proceeding  if  it  appears  that  the  writ  was  issued  im- 
providently.2 

§  978.   Peculiar  methods  of   individual  states. — A   few 

states  have  adopted  peculiar  means  of  enforcing  the  re- 
medy attainable  by  quo  warranto.  In  Massachusetts  the 
information  is  in  the  nature  of  a  prosecution  for  some 
offence  against  the  government  and  is  filed  and  prosecuted 
in  a  court  of  criminal  jurisdiction,3  while  in  Tennessee 
a  court  of  chancery  alone  has  jurisdiction  of  such  suits 
which  may  be  brought  in  the  name  of  the  state  by  any 
private  relator  upon  giving  security  for  costs,  and  the 
writ  of  quo  warranto  is  unknown  in  practice, i  as  is  also 
the  case  in  Wisconsin.5    In  Illinois,  the  suit  is  not  in  the 


i  Ch.  20,  1711. 

2  Gilroy  v.  Com.,  105  Pa.  St.  484;  Com.  v.  Arrison,  15  Searg.  &  R.  216;  Vroo- 
man  v.  Michie,  69  Mich.  42;  36  N.  W.  Rep.  749;  People  v.  White,  70  111.  251, 
Terry  v.  Stauffer,  17  La.  Ann.  306. 

8  Goddard  v.  Smithett,  3  Gray,  116. 

4  Hyde  v.  Trewhitt,  7  Coldw.  (Tenn.),59;  Atty.-Gen.  v.  Leaf,  9  Humph.  753. 

6  State  v.  Mesmore,  14  Wis.  115. 
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nature  of  a  criminal  prosecution,  carried  on  in  the 
name  and  by  the  authority  of  the  people  of  the  state. 
It  is  not  a  quo  warranto,  but  is  a  special  civil  proceed- 
ing, brought  to  protect  and  enforce  property  rights. 

In  the  absence  of  legislation  conferring  jurisdiction 
upon  other  tribunals  the  common  law  courts  have  ex- 
clusive jurisdiction  of  all  questions  relating  to  the  for- 
feiture of  franchises.2 

But  as  both  the  question  of  jurisdiction  and  the 
proper  method  of  procedure  are  mainly  regulated  by 
statute  these  need  not  be  further  noticed  in  this  place.3 

§  979.  Parties  defendant.— There  should  be  no  dffi- 
culty  in  determining  the  proper  party  or  parties  defend- 
ant in  this  action,  and  it  is  remarkable  that  any  error 
in  that  respect  should  ever  be  made.  Errors  fatal  to 
the  proceeding  have  been  committed  by  suing  the 
wrong  party,  and  by  misjoinder  of  parties  defendant,  in 
some  instances  in  England  and  in  many  in  this  country  ; 
and  yet  the  proper  practice  was  well  settled  a  century 
ago  in  England  and  nearly  as  early  in  this  country.  In 
Eex  v.  Amery  the  true  rule  was  stated  by  the  prosecu- 
tion and  recognized  by  the  courts.  In  that  case  it  was 
said  quoting  from  Lord  Hale's  Commonplace -Book 
"  That  if  a  quo  warranto  be  brought  for  usurping  to  be  a 
corporation  it  should  be  brought  against  particular  per- 


1  Chicago  Mut.  L.  Indem.  Ass'n  v.  Hunt,  127  111.  257;  20  N.  E.  55. 

2  Jersey  City  Gas-L.  Co.  v.  Consumers'  Gas  Co.,  40  N.  J.  Eq.  427. 

8  Code  Civil  Proc.  N".  T.,  §  1785,  provides  that  an  action  to  dissolve  a  corpora- 
tion may  be  maintained  ' '  where  it  has  suspended  its  ordinary  and  lawful  bus- 
iness for  at  least  one  year."  Section  1798  provides  that  the  attorney-general 
may  sue  to  vacate  the  charter  of  a  corporation,  on  the  ground  that  it  has  "  for- 
feited its  privileges  or  franchises  by  a  failure  to  exercise  its  powers."  It  was 
held  that  there  is  no  conflict  between  the  two  sections,  and  an  action  by  the 
attorney-general  to  dissolve  a  corporation,  on  the  ground  that  it  has  suspended 
business,  can  be  brought  only  after  the  lapse  of  a  year,  as  prescribed  by  section 
1785.    People  v.  Atlantic  Ave.  R.  Co.,  57  Hun,  378;  10  N.  Y.  S.  907. 
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sons  because  it  is  in  disaffirmance  of  the  corporation, 
and  then  judgment  of  ouster  shall  be  given,  but  if 
it  be  brought  for  liberties  claimed  by  a  corporation  it 
must  be  brought  against  the  corporation  itself." 1 

The  rule  governing  the  entire  question  of  parties 
defendant  may  be  comprehensibly  stated  as  follows  : 
When  the  purpose  is  to  suppress  a  usurpation  of  cor- 
porate franchises  by  individuals,  the  information  should 
name  and  proceed  against  the  defendants  as  individuals, 
except  perhaps  in  the  case  of  a  pretended  municipal 
corporation  ;  but  when  the  purpose  is  to  enforce  a  for- 
feiture of  corporate  franchises  usurped  by  a  corporation, 
the  proceeding  should  be  against  the  incorporated  body 
by  its  corporate  name.2 

It  is  plainly  seen  upon  authority  and  principle  that 
a  corporation  cannot  usurp  to  be  a  corporation.  If  the 
information  allow  individuals  to  be  a  corporation  they  do 
not  usurp  the  franchise  of  being  one,  though  a  corpo- 
ration itself  as  such  may  usurp  powers  and  privileges. 
But  if  the  corporate  existence  itself  be  denied,  then  the 
information  must  be  against  A.  B.  and  0.  for  falsely 


1  Rex  v.  Amery,  2  Tenn.  Rep.  515.  In  People  v.  Flint,  64  Cal.  49,  the  com- 
plaint contained  averments  amounting  to  an  admission  that  a  corporation  whose 
franchise  the  defendants  usurped  had  at  least  a  de  facto  existence,  going  so  far 
as  to  set  out  its  articles  of  incorporation,  and  yet  the  corporation  was  not  made 
a  party  defendant.  The  court  very  properly  said  :  "  But  the  alleged  corporation 
is  not  a  party  and  has  not  been  heard ;  therefore  its  right  to  transact  business 
cannot  be  adjudged  or  determined  in  this  proceeding." 

2  State  v.  Cin.  Gas-L.  Co.,  18  Ohio  St.  262;  State  v.  Taylor,  25  Ohio  St.  280; 
State  v.  Coffee,  59  Mo.  59;  State  v.  Barron,  57  N.  H.  498;  State  v.  Somerby 
(Minn.),  43  N.  W.  Rep.  689;  State  v.  Atchison  &  R.  Co.,  24  Neb.  143;  38  N.W. 
Rep.  43.  Held  properly  brought  against  individuals  in  Renwick  v.  Hall,  84 
111.  162;  Rex  v.  Carmorthen,  1  W.  Bl.  187;  Rex  v.  White,  1  N.  &  P.  84.  The 
mere  fact  that  a  certificate  of  incorporation  was  obtained  by  fraud  is  not  suffi- 
cient basis  for  a  proceeding  quo  warranto  against  individual  corporators  where 
the  forms  of  law  in  the  organization  of  the  corporation  under  a  general  law 
have  been  complied  with  and  the  proper  certificate  issued  by  the  proper  author- 
ity. Rice  v.  Commonwealth  Bank,  126  Mass.  300.  As  to  what  constitutes 
' '  acting  as  a  corporation  "  so  as  to  warrant  the  proceeding  against  individuals, 
see  Green  v.  People  (111.),  21  N.  E.  Rep.  605. 
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taking  upon  themselves  to  be  a  corporation.  And, 
when  the  action  is  brought  against  the  corporation  itself 
for  franchises  usurped,  no  judgment  can  be  rendered 
against  the  corporate  capacity  but  only  to  seize  the 
franchises  unlawfully  usurped  misused  or  abandoned. 

§  980.  A  case  of  misjoinder. — Where  the  information 
contained  two  counts  :  one  charging  certain  individual 
defendants  with  usurping  corporate  capacity  and 
another  charging  the  corporation,  which  was  joined 
with  it  as  a  party  defendant,  with  exercising  without 
legal  authority  the  franchises  appertaining  to  a  street 
railway  company,  the  court  very  properly  decided  that 
there  was  a  misjoinder,  although  no  question  of  mis- 
joinder was  made  by  counsel.  By  suing  the  corpora- 
tion its  corporate  existence  was  admitted,  and  no  quality 
or  quantity  of  allegation  could  do  away  with  such 
admission.1 

Where  the  action  is  had  against  a  party  for  intruding 
into  an  office  in  a  corporation,  the  corporation  is  not  a 
proper  party  defendant,  though  its  existence  must  be 
alleged  in  order  to  make  it  appear  that  there  exists  an 
office  into  which  the  party  could  intrude.2 

§  981.  The  pleadings— Complaint.— Such  actions  should 
in  most  of  the  states  be  commenced  and  prosecuted 


1  People  v.  Stanford,  77  Cal.  300.  While  the  corporation  in  whose  name  the 
individual  defendants  were  alleged  to  have  done  the  acts  complained  of  was 
retained  upon  the  record  as  a  party  defendant,  no  judgment  could  be  rendered 
against  them,  for  the  wrongs  complained  of  were  not  done  in  an  individual  but 
in  a  corporate  capacity ;  or,  as  Wobks,  J. ,  said,  in  delivering  the  opinion  :  "  If  we 
are  right  in  the  position  taken  that  by  suing  the  corporation  as  such  its  existence 
is  admitted,  this  is  an  end  of  the  matter,  so  far  as  this  count  of  the  complaint  is 
concerned,  for  the  reason  that  the  whole  force  of  its  allegations  as  against  the 
individual  defendants  rests  upon  the  sole  ground  that  no  such  corporation- 
exists."     See  also,  People  v.  Ravenswood,  etc.,  T.  Co.,  20  Barb.  518. 

2  People  v.  De  Mill,  15  Mich.  164. 
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like  other  civil  actions  and  are  governed  in  respect  to 
the  pleadings  by  the  same  rules.1 

"While  the  action  was  considered  in  the  nature  of  a 
penal  action  all  the  exactness  characterizing  complaints 
for  penalties  was  required.2 

A  complaint  for  the  usurpation  of  an  office  in  a 
private  corporation  not  created  by  special  charter  but 
incorporated  under  general  law  must  go  further  than 
alleging  in  general  terms  the  existence  of  the  corpo- 
ration. That  would  be  only  a  conclusion  of  law,  and 
the  court  should  have  the  privilege  of  determining 
from  the  facts  whether  or  not  there  is  a  corporation.3 

The  corporate  existence  in  such  case  is  a  jurisdic- 
tional question,  and  as  it  results  from  acts  in  pais  the 
mere  allegation  without  reciting  the  acts  cannot  apprise 
the  court  of  the  ultimate  fact  unless  the  acts  are  set 
forth.  And  it  is  clear  that  unless  there  is  a  corporation 
shown  there  cannot  be  a  usurpation  of  any  office.4 

The  case  is  different  where  an  usurpation  of  a  public 
office,  or  of  an  office  in  a  private  corporation  created  by 
public  act  of  the  legislature,  is  charged  ;  for  the  court 
takes  notice  of  the  political  divisions  of  the  state  and 
the  provisions  contained  in  public  laws.5 


1  People  v.  Albany,  etc.,  R.  Co.,  1  Lans.  (N.  Y.)  308;  People  v.  Clark,  4 
Colo.  (N.  T.)  95;  Com.  v.  Commercial  Bank,  28  Pa.  St.  391;  State  v.  Hardie, 
1  Ind.  (TST.  C.)  L.  42;  State  v.  Kupferle,  44  Mo.  154;  City  of  E.  Dallas  v.  State 
(Tex.),  11 S.  W.  Eep.  1030.  Where  the  complaint  being  against  the  corporation 
alleged  that  it  had  omitted  to  perform  certain  acts  essential  to  its  existence  as  a 
corporation  and  had,  since  it  had  acted  as  a  corporation,violated  its  charter,  and 
the  defendant  demurred  to  the  complaint  as  containing  inconsistent  allegations, 
the  complaint  was  held  good  and  to  contain  but  one  subject  matter,  to  wit:  the 
right  of  a  corporation  to  continue  to  exercise  certain  franchises.  People  v. 
Tump.  &  Bridge  Co.,  20  Barb.  N.  Y.  518. 

2  People  v.  Kingston  Turnp.  Co.,  23  Wend.  (N.  Y.)  193;  People  v.  Bristol 
Tump.  Co.,  Id.  223. 

«  Danville,  etc.,  Co.  v.  State,  16  Ind.  456;  People  v.  De  Mill,  15  Mich.  164. 
4  A  complaint  which  fails  to  show  that  the  offices  usurped  are  corporate 
offices,  may  be  amended  in  that  respect.     Gunton  v.  Ingle,  4  Cranch,  C.  Ct.  438. 
»  People  v.  De  Mill,  15  Mich.  164. 
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"When  a  person  or  a  number  of  persons  are  charged 
with  usurping  the  franchise  of  being  a  corporation  it  is 
sufficient  to  allege  such  usurpation  in  general  terms.1 
But  when  the  information  attempts  to  set  out  their 
title,  which,  when  taken  in  connection  with  the  public 
law,  discloses  such  additional  facts  as  makes  their  title 
good,  the  information  will  be  obnoxious  to  a  demurrer. 
It  is  never  necessary  to  plead  a  public  law  ;  and  there 
is  no  difference  in  this  respect  between  a  public  law, 
strictly  so  called,  and  one  merely  declared  to  be  so  by 
the  legislature.2 

It  is  then  incumbent  upon  the  defence  to  show  by 
answer  the  authority  by  which  the  right  is  claimed  to 
exercise  such  franchise.  Upon  the  filing  of  the  answer 
the  people  may  demur,  join  issue  upon  the  facts  therein 
stated,  or  reply  with  a  confession  and  avoidance.3 

But  when  the  very  nature  of  the  proceeding  is  such 
as  to  assume  the  actual  existence  of  a  corporation 
which  is  charged  with  the  usurpation  of  franchises,  it 
does  not  or  cannot  legally  possess,  or  with  misfeasance 
or  nonfeasance  with  respect  to  franchises  which  have 
been  conferred  upon  it ;  and  also  where  individuals  are 
charged  with  the  usurpation  of  franchises  other  than 
that  of  corporate  capacity,  the  information  must  state 
with  certainty  to  a  common  intent  the  facts  and  cir- 
cumstances which  constitute  the  offence,  whatever  its 
nature,  so  that  it  may  be  seen  from  the  allegations 
themselves  and  not  by  inference  that  there  is  a  specific 
ground  on  which  a  forfeiture  ought  to  be  adjudged.4 

1  Com.  v.  Commercial  Bank,  28  Pa.  St.  283;  People  v.  Utica  Ins.  Co.,  15 
Johns.  (N.  T.)  358;  People  v.  River  Raisin,  etc.,  R.  Co.,  12  Mich.  389.  The 
defendant  must  be  charged  with  having  usurped  a  franchise  within  the  state. 
State  v.  Kingan,  51  Ind.  142. 

2  People  v.  Ottawa  Hyde  Co.,  115  111.  281;  3  N.  E.  413. 

8  "  Nul  tiel  record"  is  well  replied  to  a  plea  that  the  company  defendant  be- 
came a  corporation  by  contract  of  consolidation.  Com.  v.  Atlantic,  etc.,  R. 
Co.,  53  Pa.  St.  9. 

4  For  a  case  where  information  asking  a  forfeiture  for  nonfeasance  was  held 
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But  a  distinction  should  be  taken  with  respect  to  the 
degree  of  particularity  required  between  an  information 
alleging  non-performance  of  a  condition  and  one  charg- 
ing the  exercise  of  a  franchise  not  lawfully  possessed 
by  the  defendant  where  such  exercise  consists  in  a 
multiplicity  of  acts  the  statement  of  which  would 
result  in  prolixity.  It  is  plain  that  to  allege  the  breach 
of  a  condition  in  general  terms  is  to  assert  a  conclusion 
of  law  and  the  plainest  principles  of  good  pleading 
require  that  the  act  or  acts,  or  the  instances  of  failure 
to  act  should  -be  specified  in  order  that  the  court  may 
see  whether  or  not,  when  taken  in  connection  with  the 
charter,  they  amount  to  a  breach  and  cause  of  forfeiture. 
The  reasonableness  of  this  rule  is  apparent  when  it  is 
considered  that  when  one  is  injured  by  a  breach  of 
duty  he  must  know  better  than  any  one  else  in  what 
the  act  or  neglect  consists.1 

But,  on  the  other  hand,  one  may  hold  himself  out  to 
the  public  as  authorized  to  do  a  certain  class  of  acts  or 
kind  of  business  so  that  the  exercise  of  the  right  is 
matter  of  notoriety  and  yet  a  knowledge  of  the  par- 


to  be  defective  or  uncertain,  see  People  v.  Bristol,  etc.,  Turnp.  Co.,  23  Wend. 
222;  Atty.-Oen.  v.  Petersburg,  etc.,  R.  R.  Co.,  6  Ired.  456;  Dullam  v.  Wilson,, 
53  Mich.  392;  State  v.  Southern,  etc.,  R.  Co.,  24  Tex.  80.  People  v. 
Los  Angeles  Electric  Ry.  Co.  (Cal.),  27  P.  673.  An  information  in 
quo  warranto  was  brought  to  forfeit  the  charter  of  the  Manhattan  Company  in  the 
City  of  New  York  for  non-performance  of  »  condition  therein  that  it  should 
"furnish  and  continue  a  supply  of  pure  and  wholesome  water  sufficient  for  the 
use  of  all  such  citizens  dwelling  in  said  city  as  shall  agree  to  take  it  on  the  terms 
to  be  demanded  by  the  said  company,  alleged  in  general  terms  that  the  defend- 
ants have  not  furnished  or  continued  a  supply  of  water  sufficient  (or  a  supply 
or  any  other  quantity  of  pure  and  wholesome  water)  for  the  use  of  all  citizens 
dwelling  in  said  City  of  New  York  as  were  willing  and  desirous  to  agree  for  and 
take  the  same  as  aforesaid."  It  was  held  that  the  attorney -general  in  alleging 
a  breach  of  the  conditions  was  bound  to  name  such  citizens  as  were  willing  to 
agree,  etc.,  and  that  the  naming  of  one  individual  would  have  been  sufficient; 
also  that  he  should  have  averred  a  request  on  the  part  of  those  citizens  who 
wished  a  supply  of  water,  or  an  offer  to  pay  for  it,  or  that  the  defendants  had 
notice  of  such  willingness  or 'desire.  People  v.  Prest.,  etc.,  of  Manhattan  Co., 
9  Wend.  352. 
1  Jansen  v.  Stuart,  1  T.  R.  753;  Van  Ness  v.  Hamilton,  19  Johns.  349. 
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ticular  acts  which  constitute  such  habitual  exercise 
may  be  confined  to  the  party  or  parties  doing  the  acts 
and  such  others  as  are  immediately  connected  with 
them  in  the  transactions.  In  such  cases  a  more  general 
form  of  allegation  is  allowed  from  necessity.1 

Filing  an  information  in  quo  warranto  against  a  cor- 
poration by  its  corporate  name  is  an  admission  of  its 
corporate  existence  which  the  relator  cannot  afterwards 
controvert,  although  the  object  and  purpose  of  the  pro- 
ceeding be  to  show  that  the  alleged  corporation  never 
had  any  legal  existence  ; 2  and  the  prosecution  is  then 
confined  to  showing  grounds  of  forfeiture  arising  sub- 
sequent to  the  grant  of  corporate  authority.3 

§  982.  When  defendant  fails  to  appear. — The  proceeding 
being  in  affect  substantially  a  civil  remedy  though 
criminal  in  form,  judgment  by  default  is  rendered 
against  a  defendant  who  after  having  been  duly  served 
fails  to  appear  as  in  ordinary  civil  actions.  But  in  a 
proceeding  on  the  relation  of  one  claiming  title  to  an 
important  office  against  one  charged  with  usurping  it 
the  court  may  in  its  discretion  require  satisfactory 
evidence  of  the  relator's  election  to  the  office,  notwith- 
standing the  default  of  the  respondent.4 

§  983.  The  defence.— Where  the  information  sets  forth 
specifically  the  facts  relied  upon  for  judgment  of  ouster 
or  forfeiture  the  defendant  having  entered  his  appear- 


1  In  Tennessee  where  the  writ  of  scire  facias  has  taken  the  place  of  quo  war- 
ranto it  is  required  that  the  information  shall  allege  the  nonfeasance,  mis- 
feasance or  malfeasance  to  have  been  wilful.  State  v.  Turnpike  Co.,  2  Sneed. 
254. 

2  People  v.  City  of  Spring  Valley,  129  111.  169;  21  N.  E.  Rep.  843;  People  v. 
Stanford,  77  Cal.  300;  People  v.  Flint,  64  Cal.  49;  State  v.  Commercial  Bank, 
■etc,  33  Miss.  474. 

«  State  v.  Cin.  Gas-L.  Co.,  18  Ohio  St.  262. 
4  Attorney-Genl.  v.  Barstow,  4  Wis.  567. 
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ance  must  demur  or  plead.  The  general  rules  of  plead- 
ing and  practice  govern  here  as  in  other  civil  actions.1 

But  where  the  information  alleges  in  general  terms 
as  may  be  done  where  the  usurpation  of  a  public  office 
or  a  franchise  of  being  a  corporation  is  charged  the  re- 
spondent must  either  disclaim  or  set  forth  the  title,  right 
or  authority  and  acts  by  virtue  of  which  he  claims.2 

If  he  disclaim  the  prosecution  is  entitled  to  judgment 
of  seizure  ;  if  he  set  up  a  claim  the  prosecution  may 
demur  or  reply.3 

But  a  disclaimer  does  not  entitle  the  state  to  a  judg- 


1  Coon  v.  Plymouth  P.  R.  Co.,  31  Mich.  179;  State  v.  Saxon  (Fla.),  5  So.  Rep. 
801.  The  response  properly  recites  the  several  acts  of  the  legislature  constituting 
the  defendants  a  corporation.  State  v.  Miss.,  etc.,  R.  Co.,  20  Ark.  495.  De- 
murrers to  replications  are  properly  made  to  relate  back  to  the  first  defective 
pleading  as  in  other  cases.  People  v.  City  of  Spring  Valley,  129111.  169;  21 
ST.  E.  Rep.  843. 

The  constitutionality  of  a  statute  may  be  inquired  into  by  the  people,  though 
the  respondents  justify  under  such  statute.  Atty.-Gen.  v.  Perkins,  73  Mich. 
303;  41  N.  W.  Rep.  426.  The  plea  need  not  adopt  the  words  of  any  law  pre- 
scribing the  qualifications  for  exercising  the  office  or  franchise;  it  need  only  set 
up  facts  clearly  showing  the  right.  State  v.  Jones,  16  Fla.  306.  A  board  of  di- 
rectors of  a  corporation  cannot,  in  a  proceeding  to  test  their  title  to  office,  rely 
upon  two  distinct  titles;  but  they  may  beput  to  their  election  under  which  of  the 
two  they  will  defend.  A  plea  alleging  two  separate  and  distinct  elections  by 
virtue  of  which  they  claim  is  bad  for  duplicity.  And  having  elected  under  which 
they  will  defend  they  should  set  out  the  particulars  of  their  election.  Com.  v. 
Gill,  3  Whart.  228.  At  any  stage  of  the  proceedings,  before  an  issue  of  fact  has 
been  formed  or  a  trial  had,  the  respondent  may  raise  the  question  of  whether  re- 
sort has  been  had  to  the  proper  remedy.  It  may  be  raised  after  demurrer  to  the 
answer.    People  v.  Whitcomb,  55  111.  172. 

2  A  plea  setting  forth  the  charter  of  the  corporation  by  which  the  powers 
claimed  were  conferred  in  prwsenti  held  to  constitute  a  prima  facie  defence. 
Atty.-Gen.  v.  Mich.  State  Bank,  2  Doug.  (Mich.)  359.  In  a  proceeding  for  usur- 
pation of  franchise  of  a  corporation,  the  burden  of  proof  is  on  the  defendants  to 
show  that  the  corporation  was  legally  formed,  and  that  its  existence  is  legal,  and 
in  such  proceeding  the  answer  should  set  forth  the  facts  showing  the  same. 
People  v.  Lowden  (Cal.),  8  P.  66. 

In  quo  warranto  proceedings  for  usurpation  of  a  corporate  franchise,  if  the 
verified  complaint  alleges  facts  showing  the  illegality  of  the  pretended  corpora- 
tion, such  facts  must  be  specially  denied  by  the  answer,  and  a  denial  of  the  legal 
conclusions  drawn  from  the  facts  merely,  is  not  sufficient.     Id. 

»  Clark  v.  People,  15  111.  213;  People  v.  Pease,  30  Barb.  588,  591;  People  v. 
Thatcher,  55  N.  T.  525;  People  v.  Abbott,  16  Cal.  358. 
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merit  without  proof  of  the  charges  denied  by  the  plea 
of  not  guilty.1 

Numerous  defences  to  the  proceeding  might  be  men- 
tioned, any  one  or  more  of  which  may  be  joined  if  not 
inconsistent ;  2  though  one  of  them  be  not  the  statute 
of  limitations.3 

Not  guilty  or  non  usurpavit  is  not  a  good  answer. 
The  defendant  should  either  justify  or  disclaim.4 

1  State  v.  Brown,  34  Miss.  688,  holding  also  that  it  is  not  inconsistent  for 
defendant  to  plead  not  guilty  and  at  the  same  time  disclaim  all  the  right  he  is 
alleged  to  claim  and  exercise. 

2  People  v.  Stratton,  28  Cal.  382.  Waiver  by  the  state  is  a  defence  frequently 
relied  upon.  A  statute  recognizing  the  existence  of  a  corporation,  confirming 
its  acquisitions  under  its  articles  of  association,  enlarging  its  powers,  and  con- 
ferring upon  it  new  and  independent  powers,  is  equivalent  to  a  new  charter  the 
provisions  of  which  may  be  invoked  in  quo  warranto  proceedings,  based  on  mis- 
user and  nonuser  of  franchises  conferred  by  the  original  charter,  and  on  fraud 
in  obtaining  it.  People  v.  Ottawa  Hydraulic  Co.,  115  111.  281;  3  N.  E.  413. 
Waiver  may  result  from  express  statutory  recognition  of  corporate  existence,  by 
implication  from  a  statute  or  from  long  acquiescence  in  the  acts  complained  of. 
In  re  New  York  El.  R.  R.  Co.,  70  N.  Y.  327,  338;  People  v.  Manhattan  Co.,  9 
Wend.  352,  380;  Atty.-Gen.  v.  Petersburg,  etc.,  R.  li.  Co.,  6  Ind.  L.  (N.  C) 
470,  requiring  the  corporation  to  make  alterations  on  its  road;  Atchafalaya  Bk. 
v.  Dawson,  13  La.  Ann.  497,  suspension  of  specie  payments;  Lagrange,  etc.,  R. 
R.  Co.  v.  Rainey,  7  Caldw.  420,  extending  time  for  completion;  Whites,  etc.,  Co. 
v.  Davidson  Co.,  3  Tenn.  Ch.  395:  Farns worth  v.  Lime  Rock  R.  Co. 
(Me.),  22  A.  373,  amending  charter ;  In  re  Mechanic  Soc,  31  La.  Am. 
627,  act  reviving  corporation;  Lumpkin  v.  Jones,  1  Ga.  27,  express  wai- 
ver; State  v.  Fourth,  etc.,  Co.,  15  N.  H.  162  act  authorizing  change  of  route; 
People  v.  Ottawa,  etc.,  Co.,  115,  111.  281;  Central,  etc.,  R.  R.  Co.  v.  Twenty, 
etc.,  R.  R.  Co.,  54  How.  Pr.  168,  186,  statutes  extending  corporate  powers;  Com- 
mercial Bk.  v.  State,  6  Sen.  &  M.  599,  622,  requiring  bank  to  resume  specie 
payments  by  a  certain  date;  Chesapeake,  etc.,  Canal  Co.  v.  Baltimore,  etc.,  R. 
R.  Co.,  4  G.  &  J.  1,  127,  authorizing  transfer  of  franchises  and  property  to  an- 
other corporation.  People  v.  Oakland,  etc.,  B'k,  1  Doug.  (Mich.)  282;  People  v. 
Williamsburg,  etc.,  Co.,  47  N.  Y.  586,  long  delay  in  bringing  quo  warranto;  Peo- 
ple v.  Ottawa,  etc.,  Co.,  115  111.  281;  Atty.-Gen.  v.  Petersburg,  etc.,  R.  R.  Co., 
6  Ind.  L.  (N.  C.)  456;  Charles  Riv.  Bridge  Co.  v.  Warren  Bridge,  24  Mass.  344, 
amendments  to  charter;  State  v.  Bank  of  Charleston,  2  McMullan,  439;  Enfield 
Bridge  Co.  v.  Conn.,  etc.,  Co.,  7  Conn.  28,  express  waivers.  But  an  intention 
to  waive  the  cause  of  forfeiture  must  clearly  appear.  People  v.  Kingston,  etc., 
Co.,  23  Wend.  193.  It  was  held  that  the  appointment  of  a  corporate  officer  by 
the  governor  which  was  approved  by  the  senate  was  not  a  waiver.  People  v. 
Phcenix  Bank,  24  Wend.  431.  The  state  is  not  estopped  by  reason  of  having, 
previously  to  bringing  the  action,  made  application  for  a  writ  of  mandate.  People 
v.  Lowden  (Cal.),  8  P.  66. 

s  Rex.  v.  Outridge,  8  T.  R.  467. 

*  Atty.-Gen.  v.  Foote,  11  Wis.  14;  State  v.  Olcott,  6  N.  H.  74;  Illinois,  etc., 
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§  984.  Interference  with  federal  authority  no  defence. 

It  is  no  defence  to  an  action  quo  warranto  to  forfeit  the 
franchises  of  a  corporation  performing  duties  of  an  ex- 
tensive public  nature  that  such  forfeiture  will  result  in 
an  interruption  of  interstate  commerce. 

No  doubt  the  regulation  of  interstate  commerce 
belongs  exclusively  to  the  National  Government ;  but 
exclusive  right  in  Congress  does  not  preclude  any  ac- 
tion by  a  State  upon  any  subject  that  may  incidentally 
affect  such  commerce.  A  state  cannot  be  compelled  to 
create  corporations  in  aid  of,  or  to  facilitate  commerce 
between  the  States  ;  but  where  it  does  create  one 
capable  of  engaging  in  such  commerce  and  a  corpora- 
tion in  fact  so  engages  that  furnishes  no  emancipation 
or  immunity  from  the  control  of  the  State.1 

§  985.  Usurpation,  perversion  and  non-user  distinguished. 

— It  is  sometimes  difficult  to  determine  whether  the 
facts  and  circumstances  amount  to  an  usurpation,  perver- 


R.  Co.  v.  People,  84  111.  426.  It  is  sufficient  the  user  of  the  franchise  without 
denying  the  claim.  People  v.  Thompson,  16  Wend.  (N.  Y.)  655.  The  authority 
of  a  district  attorney  appointed  by  the  court  to  prosecute  the  action  cannot  be 
collaterally  attacked.  Fowler  v.  State,  68  Tex.  30.  It  is  no  answer  that  ag. 
grieved  parties  can  seek  their  remedy  in  another  manner  unless  the  remedy  by 
information  is  taken  away  by  statute.  People  v.  Bristol  Tp.  Co.,  23  Wend. 
(N.  T.)  222;  People  v.  Hillsdale  Tp.  Co.  Id.  254. 

1  State  v.  Cincinnati  W.  &  B.  B.  R.  Co.  (Ohio),  7  L.  E.  An.  319.  Bbad- 
bitrt,  J.,  delivering  the  opinion  said:  "The  corporation  has  received  vitality 
from  the  state;  it  continues  during  its  existence  to  be  the  creature  of  the  state; 
must  live  subservient  to  its  laws,  and  has  such  powers  and  franchises  as  those  laws 
have  bestowed  upon  it  and  none  others.  As  the  state  was  not  bound  to  create  it 
in  the  first  instance,  it  is  not  bound  to  maintain  it  after  having  done  so  if  it  vio- 
lates the  laws  or  public  poliey  of  the  state  or  misuses  its  franchises  to  oppress  the 
citizens  thereof.  For  such  offences  the  state  acting  through  its  legislature  and 
courts  and  in  the  exercise  of  a  sound  discretion  may  either  destroy  the  cor- 
poration entirely  by  forfeiting  its  charter  or  oust  it  from  the  wrongful  exercise 
of  its  powers ;  and  if,  instead  of,  or  in  addition  to,  misusing  the  franchises  actually 
conferred,  it  usurps  others,  the  circumstances  that  the  usurped  franchises  relate 
to  and  concern  commerce  between  the  states  ought  not  to  deprive  the  state  of 
its  visitorial  power.  If  the  state  creating  the  corporation  is  deprived  of  this 
power  none  exists  elsewhere." 
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sion  or  non-user.     The  following  rules  it  is  thought 
will  be  found  useful  in  determining : 

1 .  If  individuals  assume  to  be  and  act  as  a  corpora- 
tion without  having  attempted  to  incorporate  ;  or  if 
after  having  attempted  to  incorporate  for  a  purpose  not 
authorized  by  law  or  the  object  being  authorized  the 
proceedings  are  fatally  defective  ;  or  if  they  do  busi- 
ness the  law  has  constituted  a  franchise  by  prohibiting 
it  being  done  by  any  person  or  corporation  except  upon 
certain  prescribed  conditions  the  non-compliance  with 
which  is  not  made  cause  for  a  criminal  prosecution  or 
to  which  it  has  not  affixed  a  penalty,  without  compli- 
ance therewith  ;  or,  if  being  a  corporation,  it  exercises 
franchises  wholly  foreign  to  the  objects  for  which  it  is 
incorporated,  the  charge  should  be  for  usurpation. 

2.  Where  being  legally  incorporated  for  authorized 
objects  a  corporation  has  habitually  employed  its  fran- 
chises in  an  illegal  manner  to  accomplish  authorized 
objects  or  employed  them  to  accomplish  objects  not 
authorized  in  its  charter  or  articles  such  acts  constitute 
a  perversion. 

3.  A  corporation  being  created  for  legal  purposes 
wholly  failing  to  proceed  to  their  accomplishment  is 
guilty  of  non-user  for  which  the  proceeding  will  lie  ; 
and  if  in  addition  to  such  neglect  it  employs  its  fran- 
chise of  being  a  corporation  as  a  cloak  for  the  exercise 
of  franchises  not  conferred  upon  it,  it  is  also  guilty 
of  usurpation  and  the  complaint  should  contain  two 
counts.1 


1  In  the  recent  case  before  the  supreme  court  of  California  it  appeared  that 
a  corporation  had  been  formed  "  to  promote  temperance."  Moneys  were  do- 
nated to  it  by  various  parties  for  the  object  for  which  it  was  ostensibly  organized. 
In  a  quo  warranto  proceeding  against  it  the  claimant  alleged  that  the  funds 
which  had  been  donated  to  it  had  not  been  used  to  promote  temperance  but  had 
been  fraudulently  and  collusively  perverted  and  appropriated  by  the  defendant 
and  its  members.  The  court  affirmed  the  opinion  of  the  lower  court  sustaining 
a  demurrer  to  the  complaint  on  the  ground  that  inasmuch  as  the  term  "  temper- 

71 
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§  986.  Public  injury  presumed. — There  should  never  be 
any  difficulty  from  the  lack  of  evidence  of  direct  public 
injury  in  quo  warranto  proceedings.  Every  perversion 
of  a  franchise  is  a  public  injury.  The  question  whether 
or  not  the  public  has  sustained  an  injury  is  purely  one 
of  law,  and  the  presumption  of  a  resulting  public  injury 
is  generally  inseparable  from  the  perversion,  usurpa- 
tion or  non-user  of  a  franchise,  still  courts  have  a  dis- 
cretion to  enter  or  refuse  to  enter  judgment  of  forfeiture 
accordingly  as  the  public  injury  appears  serious  or 
trivial. 

There  is  a  nice  distinction  necessary  to  be  kept  con- 
stantly in  view,  between  corporate  powers  and  corpo- 
rate franchises.  The  occasional  and  temporary  abuse 
of  the  former  is  matter  of  complaint  for  the  share- 
holders and  creditors  ;  but  the  state  can  object  only 
when  such  abuse  has  been  continued  to  the  extent  of 
involving  and  injuring  public  interests.  The  assumption 
of  a  mere  power  such  as  any  individual  may  assume, 
for  instance,  the  right  to  manufacture  an  article  or  to 
deal  in  evidences  of  indebtedness  when  not  authorized 
by  the  charter,  constitutes  a  ground  of  complaint  by 


ance"  was  so  indefinite  that  a  court  of  equity  could  not  enforce  the  trust  as  a 
charitable  use,  therefore  the  public  were  not  shown  to  be  injured  by  the  breach 
of  trust.  People  v.  Dashaway  Ass'n,  84  Cal.  114;  24  P.  277.  But  suppose  the 
defendant  had  been  incorporated  and  the  donations  had  been  to  a  use  capable  of 
enforcement  in  equity,  the  acts  alleged  would  still  have  been  a  mere  breach  of 
trust  for  which  either  the  state  or  the  donor  could  have  proceeded  in  equity  and 
had  the  aid  of  one  or  more  of  several  remedies.  True  the  fact  that  there  is  an 
equitable  remedy  does  not  of  itself  bar  a  proceeding  by  quo  warranto ;  but  it  may 
be  well  doubted  if  the  mere  fact  that  the  misappropriation  is  of  funds  of  a  quasi 
public  nature  or  even  purely  public  amounts  to  a  perversion  of  a  franchise  so  as 
to  authorize  the  writ.  In  the  case  then  before  the  court  there  evidently  was  no 
legal  incorporation  as  the  promotion  of  temperance  in  its  unqualified  sense  is 
not  one  of  the  objects  specified  in  the  Code  for  which  corporations  may  be  formed. 
A  quo  warranto  proceeding  to  oust  the  individuals  composing  the  de  facto  cor- 
poration from  the  exercise  of  the  franchise  of  being  a  corporation  would  have 
probably  been  sustained.  An  intimation  to  that  effect  was  given  in  the  opinion. 
Or  if  it  were  conceded  that  a  corporation  may  be  organized  for  that  object,  a 
complaint  for  non-user  would  have  been  sustained. 
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those  privately  interested  only,  unless  long  continued, 
in  which  case  the  state  may  proceed  by  quo  warranto. 
If,  however,  a  franchise  not  granted  be  usurped,  such  for 
instance  as  that  of  taking  tolls  upon  a  highway  by  a 
banking  corporation  or  of  banking  by  an  insurance 
company  no  public  injury  need  be  proven.1 

§  987.  Changes  in  the  pleadings  under  codes. — Under 
the  earlier  practice  and  before  quo  warranto  was  placed 
on  a  footing  with  civil  remedies  the  prosecutor  might 
in  a  proceeding  to  forfeit  corporate  franchises  either 
disclose  in  his  information  the  specific  ground  of  for- 
feiture relied  upon,  or  he  might  in  general  terms  charge 
the  respondent  with  exercising  certain  franchises  with- 
out authority  and  call  upon  it  to  show  by  what  warrant 
such  powers  were  claimed.  The  plea  might  then  deny 
the  facts  charged  in  general  terms  or  set  forth  the  au- 
thority relied  upon  as  the  case  might  be,  and  the  re- 
plication might  then  allege  the  acts  upon  which  the 
prosecution  relied  as  working  a  forfeiture.  These  again 
might  be  denied  or  a  demurrer  might  be  filed  following 
substantially  the  same  course  as  in  ordinary  common 
law  proceedings.2 


1  In  a  recent  Minnesota  case  the  court  said:  "We  think  it  maybe  safely 
stated  as  the  general  consensus  of  the  authorities  that  to  constitute  a  misuser 
of  the  corporate  franchises  such  as  to  warrant  its  forfeiture  the  ultra  vires  acts 
must  be  so  substantial  and  continued  as  to  amount  to  a  clear  violation  of  the 
condition  upon  which  the  franchise  was  granted,  and  so  derange  or  destroy  the 
business  of  the  corporation  that  it  no  longer  fulfils  the  end  for  which  it  was 
created.  But  in  case  of  excess  of  powers  it  is  only  where  public  mischief  is  done 
or  threatened  that  the  state  by  the  attorney-general  should  interfere.  State  v. 
Minn.  T.  M.  Co.,  40  Minn.  213,  per  Mitchell,  J. 

2  High  on  Extraordinary  Legal  Rem.,  sec.  30;  State  v.  Commercial  B'k,  10 
Ohio,  535.  In  Ohio  it  is  held  that  the  rules  of  pleading  established  by  the  Code 
of  Procedure  are  not  applicable  to  the  proceedings  in  the  nature  of  quo  warranto, 
and  consequently  the  pleadings  in  such  cases  are  still  governed  by  the  common 
law  practice  prevailing  at  the  adoption  of  the  Code.  State  v.  McDaniel,  22 
Ohio  St.  354. 

The  original  form  of  pleading  as  has  been  stated  is  still  applicable  under  the 
California  Code  in  a  proceeding  against  individuals  for  assuming  without  authority 
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But  by  analogy  to  the  general  rules  of  pleading  es- 
tablished by  the  various  codes  and  on  the  authority  of 
several  cases  previously  cited  where  the  object  of  the 
proceeding  is  to  oust  the  defendant  from  the  franchise 
of  being  a  corporation  on  account  of  the  non-performance 
of  conditions,  or  is  for  the  seizure  of  franchises  which 
it  is  alleged  the  defendant  has  usurped  without  lawful 
authority,  the  facts  constituting  the  breach  in  the  one 
case  and  the  exercise  or  usurpation  in  the  other  should 
be  set  forth  with  reasonable  certainty. 

§  988.  The  trial. — Amendments  of  pleadings  before 
and  after  trial  are  as  freely  allowed  in  this  as  in  or- 
dinary civil  actions  when  necessary  in  furtherance  of 
substantial  justice.1 

It  is  frequently  necessary  that  issues  of  fact  arising 
in  quo  warranto  proceedings  should  be  sent  to  a  jury  for 
trial.  No  rule  against  the  propriety  of  having  an  issue 
of  fact  tried  by  a  jury  in  any  such  case  is  to  be  found 
in  any  provision  or  precedent  under  the  codes.  And 
as  the  proceeding  is  now  regarded  as  in  the  nature  of  a 
civil  action,  a  new  trial  may  be  granted  to  either  party 
upon  sufficient  ground  as  in  ordinary  cases,  though  it 
was  formerly  doubted  whether  a  new  trial  could  be 
granted  in  such  cases  after  an  issue  had  been  tried  by 
a  jury  .a 


to  act  in  a  corporate  capacity;  People  v.  Stanford,  77  Cal.  360,  and  where  the 
exercise  or  withholding  of  an  office  is  charged.  People  v.  Abbott,  16  Cal.  359; 
People  v.  Clayton,  8  Pac.  Rep.  66. 

'  Com.  v.  Gill,  3  Whart.  228;  State  v.  Gleason,  12  Fla.  190;  Com.  v.  Com- 
mercial B'k,  28  Pa.  St.  383. 

2  People  v.  Albany,  etc.,  R.  Co.,  55  Barb.  (N.  V.)  344;  People  v.  Doersburg, 
17  Mich.  135.  But  in  those  jurisdictions  where  the  ancient  features  and  effects 
of  the  writ  are  preserved,  it  is  held  that  neither  party  is  entitled  as  matter  of 
right  to  a  jury  trial.  State  v.  Minn.  T.  M.  Co.,  40  Minn.  213.  It  was  held  in 
Dorsey  v.  Barry,  24  Cal.  449,  and  in  Cosgrove  v.  Howland,  Id.  457,  that  a  new 
trial  could  only  be  granted  by  the  supreme  court  on  appeal  of  a  proceeding  to 
try  title  to  an  office.    These  cases  arose  however  under  the  provision  of  the  con- 
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In  other  respects  the  trial  of  the  issues  raised  by  the 
pleadings  upon  an  information  are  proceeded  with,  and 
the  same  interlocutory  orders  made,  and  the  same  mo- 
tions in  furtherance  of  justice  applicable  to  the  nature 
and  form  of  the  action  as  in  other  cases. 

§  989.  The  judgment.— The  judgment  against  the  de- 
fendant in  quo  warranto  is  virtually  the  same  as  under 
the  common  law  practice  modified  by  English  statute, 
the  object  of  the  action  being  the  same.  The  judg- 
ment directed  by  statute  to  be  entered  is  little  more 
than  a  transcript  from  the  statute,  9  Anne  Ch.  20,  which 
provided  that  if  the  respondent  should  be  found  guilty 
in  cases  affecting  municipal  offices  and  franchises,  judg- 
ment of  ouster  should  be  given  as  well  as  a  fine  for 
such  usurpation  or  intrusion. 

The  same  may  be  said  of  the  judgment  for  the  usur- 
pation of  an  office  in  a  private  corporation. 

In  these  cases  the  courts  have  sometimes  severely 
punished  defendants  in  the  shape  of  fines  ;  but  in  or- 
dinary cases  affecting  corporations,  corporate  offices  and 
ordinary  franchises,  judgment  seldom  extends  beyond 


stitution,  §  9,  Art.  6,  as  it  read  at  that  time,  and  the  act  of  1850  governing  con- 
tested elections. 

1  State  v.  Barron,  57  N.  H.  498.  The  burden  of  proof  is  on  the  relator.  State 
v.  Kupferle,  44  Mo.  154;  if  no  issue  of  law  or  fact  is  taken  it  is  error  for  the 
court,  without  trial,  to  find  the  defendant  guilty  of  usurpation  and  render  judg- 
ment of  ouster.  Paul  v.  People,  82  111.  82.  The  rules  of  practice  applicable  to 
quo  warranto  are  to  be  followed  substantially  in  trial  of  the  issues  in  the  infor- 
mation. People  v.  Pease,  30  Barb.  (N.  Y.)  588.  Compare  People  v.  Conover, 
6  Abb.  (N.  T.)  Pr.  220. 

2  By  municipal  offices  is  meant  those  having  the  administration  of  public 
duties  as  those  of  a  state,  county,  city  or  town  and  by  municipal  franchises  is 
meant  those  which  appertain  to  the  active  exercise  of  governmental  power  such 
as  levying  and  collecting  taxes,  governing  a  political  division  as  a  municipality 
and  the  like.  The  unlawful  exercise  of  the  franchise  of  collecting  tolls  upon  a 
highway  or  river  would  not  be  an  assumption  of  a  municipal  franchise  since 
though  a  public  injury  it  is  not  an  encroachment  upon  the  ordinary  duties  of 
any  department  of  the  constituted  state  government. 
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ouster  or  seizure,  and  occasionally  a  merely  nominal 
fine.1 

There  may  be  judgment  of  ouster  though  the  usur- 
pation has  ceased  before  the  trial.2 

The  effect  of  a  judgment  of  forfeiture  against  a  cor- 
poration is  to  exclude  it  from  the  right  to  exercise  any 
of  its  franchises  or  privileges.  No  grantee  or  licensee 
of  the  corporation  can  thereafter  justify  his  action 
under  its  rights  or  franchises.3 

A  clear  distinction  is  recognized  in  England,  and  like- 
wise exists  in  this  country,  between  a  judgment  of 
ouster  from  and  seizure  of  franchises  and  a  judgment 
of  forfeiture  of  the  franchise  of  being  a  corporation. 
In  the  former  case  the  judgment  neither  extinguishes 
nor  dissolves  the  corporation,  and  the  mere  seizure  by 
the  crown  of  certain  franchises  and  liberties  which  have 
been  usurped  by  it  does  not  affect  the  corporate  entity.4 

The  distinction  is  well  exemplified  by  Sir  Robert  Saw- 
yer in  King  v.  City  of  London.6  He  says  the  rule  is  this  : 
"When  it  clearly  appears  to  the  court  that  a  liberty  is 
usurped  by  wrong  and  upon  no  title,  judgment  only  of 


i  See  Cal.  C.  C.  P.,  §  309. 

2  Rex  v.  Williams,  1  W.  Bl.  93.  If  the  defendant  fails  in  the  title  he  sets  up, 
judgment  must  be  for  the  government.  Rex  v.  Yarmouth,  4  Burr.  2143.  A 
plea  referred  to  an  act  of  incorporation.  To  this  the  reply  was  that  the  act  had 
been  repealed  and  rejoinder  that  the  repealing  law  was  passed  without  notice, 
and  without  misuse  of  the  franchise.  A  demurrer  to  this  rejoinder  was  sustained 
by  the  court.  It  was  held  that  this  without  any  further  judgment  of  the  court 
did  not  prevent  the  parties  from  continuing  to  exercise  the  franchise  and  there- 
fore was  not  a  final  judgment  which  could  be  reviewed  by  the  U.  S.  Supreme 
Court.    Miners'  Bank  v.  U.  S.,  5  How.  213. 

8  Campbell  v.  Talbot,  132  Mass.  174. 

4  Smith's  Case,  4  Mod.  Rep.  53.  In  this  case  the  court  said:  "  A  corporation 
may  be  dissolved  for  it  is  created  upon  a  trust,  and  if  that  be  broken  it  is  for- 
feited; but  a  judgment  of  seizure  cannot  be  proper  in  such  a  case  for  if  it  be 
dissolved  to  what  purpose  should  it  be  seized?  Therefore  by  the  judgment  in 
the  quo  warranto  the  corporation  was  not  dissolved,  for  it  neither  extinguishes . 
nor  dissolves  the  body  politic.  Whenever  any  judgment  is  given  for  the  king 
for  the  liberty  which  is  usurped  it  is  quod,  extinguatur,  etc." 

5  Cited  in  2  T.  R.  522. 
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ouster  shall  be  entered.  But  when  it  appears  that  a 
liberty  has  been  granted  but  has  been  misused,  judg- 
ment of  seizure  into  the  king's  hands  shall  be  given." 
The  reason  is  given:  "  That  which  came  from  the  king 
is  returned  there  by  seizure  ;  but  that  which  never 
came  from  him  but  was  usurped  shall  be  declared  null 
and  void."  Judgment  of  ouster  is  rendered  against 
individuals  for  unlawfully  assuming  to  be  a  corpora- 
tion. It  is  rendered  against  corporations  for  exercis- 
ing a  franchise  not  authorized  by  their  charter.  In 
such  case  the  corporation  is  ousted  of  such  franchise, 
but  not  of  being  a  corporation.  Judgment  of  seizure  is 
given  against  a  corporation  for  a  forfeiture  of  its  cor- 
porate privileges.  This  doctrine  of  the  English  courts 
has  been  expressly  recognized  in  New  York  under 
the  statute  regulating  quo  warranto  in  that  state.1 

It  is  equally  applicable  to  cases  arising  under  the 
California  Code. 

In  Vermont  and  perhaps  in  one  or  two  other  states  a 
different  view  is  taken  of  the  court's  power  and  duty 
in  the  premises,  and  it  has  been  held  that  where  the 
court  determines  that  the  organization  of  the  pretended 
corporation  is  a  mere  usurpation  of  a  corporate  fran- 
chise without  any  legal  warrant,  judgment  may  be  given 
that  the  pretended  corporation  be  dissolved.2 

The  judgment  against  a  corporation  for  a  violation 
of  its  charter  must  be  confined  to  a  seizure  of  its  fran- 
chises. 

It  cannot  be  extended  to  a  seizure  of  the  property  of 
the  corporation.3  In  such  a  proceeding,  when  the  court 
has  adjudged  that  such  body  be  excluded  from  the 


1  People  v.  Rensselaer  &  Saratoga  R.  R.  Co.,  15  Wend.  113;   People  v. 
Bartlett,  6  Wend.  622. 

2  State  v.  Bradford,  32  Vt.  50. 

8  People  v.  O'Brien,  111  N.  Y.  1. 
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right  to  exercise  the  franchise  of  a  corporation,  it  has 
exhausted  its  jurisdiction  over  the  subject  matter  of  the 
controversy  before  it.1 

The  ownership  of  the  corporation  continues  until  its 
dissolution,  and  the  judgment  of  seizure  of  franchises, 
as  we  have  seen,  does  not  work  a  dissolution.  Nothing 
is  forfeited  to  the  state  except  that  which  came  from 
the  state  originally,  namely,  the  franchises  and  liber- 
ties usurped  or  abused  by  the  corporation.2 

The  state  may  waive  a  part  of  the  judgment  it  is 
entitled  to  have  entered  and  enforce  forfeiture  and 
seizure  or  ouster  as  to  particular  franchises.3 

Where  a  cause  of  forfeiture  or  ouster  is  clearly 
established,  the  court  has  no  right  to  refuse  to  render 
judgment  in  favor  of  the  state  on  the  ground  that  the 
continued  existence  of  the  corporation  will  be  better 
for  public  or  private  interests.4 

The  public  interest  with  respect  to  the  question  be- 
fore the  court  is  in  the  care  and  keeping  of  the  attor- 
ney-general or  other  controlling  agent  for  the  state. 


i  In  Soc.  Perun  v.  Cleveland,  43  O.  St.  481;  3  N.  E.  357,  the  court  said  a 
judgment  of  ouster  against  a  pretended  corporation,  by  reason  of  defects  in  the 
form  of  the  certificate  of  incorporation,  was  not  retroactive  in  its  effect  upon 
rights  acquired  and  liabilities  incurred  in  the  course  of  transactions  in  good  faith 
with  such  acting  corporation,  prior  to  such  ouster;  and  that  such  an  organiza- 
tion has  capacity  to  acquire,  hold,  enjoy,  incumber,  and  convey  the  legal  title  to 
real  estate;  and  rights  acquired,  or  liabilities  incurred  by  it,  and  by  parties 
dealing  with  it  in  good  faith,  would  not  be  divested  or  defeated  by  a  subsequent 
judgment  in  a  quo  warranto  proceeding  excluding  it  from  the  use  of  corporate 
franchises  by  reason  of  some  defect  or  omission  in  the  original  steps  taken  to 
assume  corporate  powers. 

2  State  Bank  v.  State,  1  Blackf.  267. 

»  Central  &  G.  R.  Co.  v.  People,  5  Colo.  39. 

4  State  v.  Pennsylvania,  etc.,  Canal  Co.,  23  Ohio  St.  121.  Where,  in  a  pro- 
ceeding by  the  attorney-general  in  behalf  of  the  state  for  the  dissolution  of  a 
railroad  corporation,  under  a  statute  which  expressly  provides  for  a  judgment  of 
dissolution  of  a  railroad  corporation  which  for  one  year  suspends  its  lawful 
business,  the  facts  clearly  bring  the  case  within  its  terms,  it  is  mandatory  upon 
the  court  to  declare  a  forfeiture.  State  v.  Minnesota  Cent.  Ry.  Co.,  36  Minn. 
246;  3  0.  N.  W.  816. 
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It  is  not  for  the  court  to  inquire  whether  the  suit  is 
a  wise  act,  but  only  whether  the  attorney-general 
alleges  a  prima  facie  case  or  one  of  such  gravity  that  it 
should  be  judicially  determined.1 

As  part  of  the  judgment  upon  quo  warranto  the  court 
has  no  power  in  addition  to  dissolving  the  corporation 
to  appoint  a  receiver  of  its  property  without  the  con- 
sent of  the  stockholders.2 


1  In  re  application  of  Atty.-Gen.,  50  Hun,  511. 

2  Havemeyer  v.  Superior  Court,  84  Cal.  327;  24  P.  121.  Compare  People  v. 
Washington  Ice  Co.,  18  Abb.  (ST.  T.)  Pr.  382;  People  v.  Albany,  etc.,  R.  R. 
Co.,  1  Lans.  (N.  Y.)  308.  For  the  form  of  judgment  upon  an  information  in 
the  nature  of  quo  warranto,  see  Com.  v.  Fowler,  11  Mass.  339;  U.  S.  v.  Addison, 
6  Wall.  291. 
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CHAPTER  XXXVI. 

WINDING   UP  AND  DISTRIBUTION  UNDER   INSOLVENCY  LAWS. 

§  990.  Insolvency  laws. 

991.  Adjustment  between  shareholders  on  winding  up. 

992.  Not  entitled  to  preference  as  creditor. 

993.  Preferred  shareholders  possess  no  superior  claim  upon  assets. 

994.  Indefinite  liability. 

995.  Analogy  to  winding  up  copartnership. 

996.  Parties  to  insolvency  proceedings. 

997.  Rule  only  applies  to  winding-up  proceeding. 

998.  Whether  forfeiture  destroys  delinquent  shareholder's  liability  to  prior 

creditors. 

999.  To  what  extent  a  preference  may  be  given  among  creditors. 

1000.  Priority  of  liens. 

1001.  Duties  of  receivers  in  case  of  insolvency. 

1002.  Collections  by  receiver. 

1003.  Jurisdiction  to  wind  up  affairs  of  corporation. 

1004.  Where  corporate  enterprise  has  been  abandoned. 

1005.  Calls  made  by  a  court  of  equity. 

§  990.  Insolvency  laws — In  states  where  insolvency 
laws  are  found  their  provisions  usually  extend  alike 
to  corporations,  individuals,  and  copartnerships.  The 
rights  of  all  parties  are  usually  denned  and  appro- 
priate remedies  prescribed  in  these  laws.  Where  they 
are  not,  they  are  easily  ascertainable  according  to  well 
established  principles.1 


i  The  Minnesota  insolvent  law  of  1887  is  applicable  to  private  corpora- 
tions for  gain.  Tripp  v.  N.  W.  Nat.  Bank,  41  Minn.  400;  N.  W.  Nat.  Bank 
v.  Seeley,  Id.  404.  In  Maine  corporations  engaged  in  business  involving 
public  duties  and  obligations  such  as  railroads,  banks,  corporations  engaged 
in  supplying  cities  and  towns  with  gas  and  electric  light,  and  exercising  the 
right  of  eminent  domain,  are  exempt  from  the  provisions  of  insolvent  laws. 
Edison,  etc.,  Mfg.  Co.  v.  Farmington,  E.  L.  &  P.  Co.,  82  Me.  464. 

The  insolvency  of  a  corporation  at  a  particular  time  is  not  shown  by 
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§  991.    Adjustment  between  shareholders  on  winding  up. 

— When  the  business  of  a  corporation  has  come  to 
an  end,  whether  voluntarily  or  involuntarily,  before  or 
after  dissolution,  it  becomes  necessary  to  adjust  the 
accounts  and  equities  between  the  shareholders.  Each 
is  entitled  to  share  ratably,  according  to  the  amount  of 
stock  held  by  him,  in  any  surplus  which  exists  after 
the  claims  of  creditors  are  satisfied,  and  must  contribute 
in  the  same  proportion  toward  the  indebtedness,  if  nec- 
essary, to  the  full  extent  of  any  unpaid  balance  on  his 
subscription.  This  is  the  rule  where  the  liability  of 
shareholders  is  fixed  by  statute  at  the  amount  of 
capital  stock  held  by  each  shareholder.  If  the  claims 
of  creditors  are  not  affected  thereby  the  court  will 
make  such  an  adjustment  among  shareholders  as  the 
equities  of  the  case  demand  and  will  not  always  be 
governed  by  the  amount  of  stock  held  by  each  respect- 
ively.1 Where  the  liability  is  indefinite  and  unlimited, 
a  different  rule  prevails  which  will  be  noticed  presently. 
If  a  shareholder  has  not  fully  paid  up  his  shares  he 
should  on  winding  up  be  charged  with  the  unpaid 
balance  and  credited  with  the  proportion  of  available 
capital  on  hand,  after  settling  all  liabilities,  which  his 
interest  bears  to  the  whole  interest. 


proof  that  several  weeks  after  that  time  it  made  a  general  assignment  for 
the  benefit  of  creditors.     Redding  v.  Goodwin,  44  Minn.  355;  46  N.  W.  563. 

An  act  "  to  provide  for  the  payments  of  the  wages  and  salaries  due 
•employes  of  insolvent  employers,"  does  not  subject  corporations  to  the  pro- 
visions of  general  insolvency  laws.     Search  v.  Ellicott  (Md.),  18  A.  863. 

In  Missouri  the  directors  alone  have  power  to  make  an  assignment  in  in- 
solvency for  the  benefit  of  creditors.  They  may  make  it  even  against  the 
■expressed  will  of  the  stockholders.  Hutchison  v.  Green,  91  Mo.  367,  hold- 
ing also  that  a  mere  suspicion  that  they  acted  fraudulently  will  not  defeat 
the  assignment  when  it  is  also  shown  that  the  corporation  is  insolvent ;  that 
its  affairs  are  going  from  bad  to  worse,  and  that  efforts  are  being  made  by 
certain  creditors  to  appropriate  the  property  of  the  company  to  the  pay- 
ment of  their  debts  in  disregard  of  the  rights  of  other  creditors. 

2  Day  v.  Postal  Tel.  Co.,  66  Md.  354;  7  A.  608. 
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§  992.  Not  entitled  to  preference  as  creditor.— If  he  is  a 
creditor,  his  claim  against  the  corporation  should  be 
paid  subject  to  a  set-off  to  the  amount  of  any  unpaid 
sums  on  his  subscription  necessary  to  place  him  on  an 
equality  with  other  shareholders  in  the  matter  of  con- 
tribution of  capital.1  If,  however,  the  corporation  is 
insolvent  oh  winding  up,  he  stands  as  any  other  creditor 
with  respect  to  his  claim  against  the  company  and  as 
other  shareholders  with  respect  to  contribution.  He 
would  therefore  have  to  pay  up  his  shares  in  full  and 
take  a  pro  rata  on  his  claim  along  with  other  creditors.2 
If,  on  the  other  hand,  a  shareholder  be  indebted  to  the 
company,  he  must  pay  his  indebtedness  and  then  share 
in  the  distribution  with  the  other  shareholders  on  the 
final  distribution.3  If  the  enterprise  has  been  a 
losing  one  and  the  capital  originally  invested  has 
suffered  impairment  or  total  loss,  each  shareholder  bears 
a  proportion  equal  to  the  amount  of  his  shares  ;  and 
though  he  gets  nothing  in  return  must  contribute,  if 
needed  to  settle  the  losses,  the  entire  amount  of  capital 
represented  by  his  shares.  A  stockholder  who  is  a 
creditor  may  file  a  bill  in  equity  to  wind  up  an  insolvent 
corporation,  and  have  all  suits  by  creditors  pending 
against  it  consolidated,  and  proper  accounts  taken.4 
The  corporation  is  a  necessary  party  to  a  bill  filed  by 
its  stockholders.5  But  on  such  bill,  whether  filed  by  a 
creditor  or  a  stockholder,  the  corporation  cannot  be 
proceeded  against  for  violation  of  the  statute  in  impair- 
ing the  value  of  its  stock.6 

i  Supra,  §  818. 

2  Supra,  Id. 

8  Stockton  v.  Mechanics',  etc.,  Bank,  32  N.  Y.  Eq.  163;  Onleyv.  Connecti- 
cut L.  Co.  (B.  I.),  18  A.  181. 

*  Crutchfleld  v.  Mut.  Gas  L.  Co.  (Tenn.),  2  S.  W.  658.  In  such  case  other 
stockholders  may  show  that  the  claim  of  the  one  filing  the  bill  is  not  valid, 
although  the  bill  was  taken  for,  confessed  against  the  corporation.     lb. 

6  Hurst  v.  Coe,  30  W.  Va.  158 ;  3  S.  E.  564. 

«  Headly  v.  Oc.  City  Imp.  Assn.  (N.  J.)  10  A.  471. 
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§  993.  Preferred  shareholders  possess  no  superior  claim 
upon  assets — Upon  winding  up  the  business  affairs  of  a 
corporation  either  in  case  of  dissolution  or  insolvency, 
preferred  shareholders  stand  upon  an  equal  footing  with 
others  and  no  better.  In  the  absence  of  a  provision  to 
the  contrary  they  have  no  priority  in  the  distribution  of 
assets  or  immunity  in  the  matter  of  contribution  to 
payment'  of  losses  over  common  stockholders.  Their 
only  preference  was  with  respect  to  dividends,  which 
necessarily  cease  when  the  business  comes  to  an  end.1 
There  may,  however,  be  a  preference  given  by  statute 
or  by  articles  with  respect  to  the  capital  stock.  When 
that  is  the  case  of  course  stockholders  having  such 
preference  would  have  an  advantage  over  others  in  the 
distribution  of  any  surplus  which  remained  after  satis- 
fying the  claims  of  creditors.2 

§  994.  Indefinite  liability — If,  as  is  sometimes  pro- 
vided by  statute  or  in  articles  of  association,  each  share- 
holder is  liable  to  the  full  extent  of  the  liabilities, 
there  are  no  equities  of  contribution  recognized  as  be- 
tween individual  shareholders  and  creditors.  Still  the 
liability  of  mutual  contribution  would  remain  between 
the  shareholders  themselves  independently  of  the  rights 
of  creditors.  Where  one  has  paid  more  than  his  share, 
whether  voluntarily  or  under  compulsion,  he  is  entitled 
to  contribution  from  other  shareholders  until  the  pay- 
ments are  equalized,  the  mutual  liabilities  being  adjusted 
according  to  the  amount  of  stock  held  by  each  respect- 
ively. So  whether  the  liability  be  limited  or  indefinite, 
-and  whether  the  corporation  be  insolvent  or  have  a 


i  McGregor  v.  Home  Ins.  Co.,  33  N.  J.  Eq.  181;  In  re  London  India 
Rubber  Co.,  L.  R.  15  Eq.  519;  Re  Bridge-water  Nav.  Co.,  58  L.  T.  Rep.  476. 

2  See  McGregor  v.  Home  Ins.  Co.,  supra;  Re  Bangor,  etc.,  State  Co.,  L. 
R.  20  Eq.  59 ;  Griffith  v.  Paget  L.  R.  O.  Ch.  D.  511 ;  s.  o.  25  W.  R.  523. 
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surplus  of  earnings  on  winding  up  the  losses  and  gains 
as  between  members,  are  measured  and  adjusted  equi- 
tably according  to  interest  in  the  corporate  venture. 
The  right  to  contribution  grows  out  of  the  organic  re- 
lation existing  among  stockholders.  As  between  them 
and  the  creditors  each  shareholder  is  severally  liable; 
as  between  themselves  each  shareholder  is  bound  to- 
pay  in  proportion  to  his  stock.1 

§  995.  Analogy  to  winding-up  copartnership. — There  is 
a  complete  analogy  between  the  final  settlement  of 
affairs  and  distribution  of  assets  of  a  corporation  and 
of  a  copartnership,  both  as  respects  the  rights  of  cred- 
itors and  the  mutual  rights  and  equities  of  members. 
The  only  difference  consists  in  the  extent  of  liability 
to  creditors,  that  of  shareholders  being  usually  limited 
in  amount,  as  we  have  seen,  while  each  partner  is  liable 
in  solido  to  the  full  extent  of  the  firm's  indebtedness.2 

§  996.  Parties  to  insolvency  proceedings. — In  the  ad- 
justment of  liabilities  among  shareholders  and  to  cred- 
itors where  the  corporation  is  insolvent,  all  solvent 
shareholders  within  the  jurisdiction  of  the  court  should 
be  brought  before    the  court  and  assessed  ratably .a 


i  Masters  v.  Rossie  Mining  Co.,  2  Sandf.  Ch.  301,  305;  Umsted  v.  Bus- 
kirk  17  Ohio  St.  113,  118 ;  Nonantum,  etc.,  Co.  v.  Halliston  Mills,  149  Mass. 
359;Matthews  v.  Albert,  24  Md.  527;  Stewart  v.  Lay,  45  Iowa,  604;  Erick- 
son  v.  Nesmith,  46  N.  H.  371 ;  Aspinall  v.  Torrance,  1  Lans.  381 ;  Farrow  v. 
Bivings,  13  Rich.  Eq.  25 ;  Gray  v.  Coffin,  9  Cush.  192 ;  Middletown  Bank  v. 
Magill,  5  Conn.  61,  per  Hosmeb,  C  J. ;  Brinham  v.  Wellersburg  Coal  Co.,  47 
Pa.  St.  49.  Concerning  the  right  of  contribution  and  indemnity  in  case  of 
partnership  and  joint  stock  companies,  see  Lindley  on  Partnership  (4th.  ed.) 
753  1442.    Compare  O'Reilly  v.  Bard,  105  Pa.  St.  569 ;   Ray  v.  Powers,  132 

Mass.  22. 

a  Lindley  on  Partnership  (4th  ed.)  753,  1442;  O'Reilly  v.  Bard,  105  Pa.  St. 
669;  Ray  v.  Powers,  134  Mass.  22. 

a  See  Mann  v.  Pentz,  3  N.  Y.  415;  Adler  v.  Milwaukee,  etc.,  Brick  Co.,  13 
Wis.  57,  63;  Hamilton  v.  Glenn,  85  Va.  901;  9  S.  E.  129;  Vick  v.  Lane,  56- 
Miss.  681. 
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While  each  shareholder  is  liable  to  creditors  to  the  full 
extent  of  the  capital  unpaid  on  his  stock,  still  those  be- 
fore the  court  should  not  be  compelled  to  bear  burdens 
which  the  law  imposes  on  those  who  are  absent,  unless 
their  insolvency  or  other  good  reason  be  shown  for 
their  absence.1  But  while  all  who  are  known  and  are 
within  the  jurisdiction  should  be  made  parties  they  are 
not  necessary  parties  to  a  creditor's  bill.2  The  corpo- 
ration, however,  is  a  necessary  party.8 

§  997.  Rale  only  applies  to  winding-up  proceeding. — It 

is  not  a  duty  incumbent  on  a  creditor  to  institute  and 
conduct  insolvency  proceedings  or  to  take  his  chances 
with  the  other  creditors  in  the  result  of  such  proceed- 
ing as  long  as  the  shareholders  refuse  or  neglect  to 
avail  themselves  of  such  adjustment  and  settlement  of 
liabilities.  He  may  resort  to  his  action  against  indi- 
vidual shareholders  in  the  first  instance  on  their  stat- 
utory liability  while  the  corporation  is  still  a  going 
concern,  leaving  the  right  of  contribution  growing  out 
of  a  recovery  to  be  enforced  by  the  defendants  against 
the  other  shareholders  afterwards.  And  this  right 
may  be  exercised  by  the  creditors  in  case  of  the  actual 
insolvency  of  the  corporation  so  long  as  no  insolvency 
proceedings  have  been  instituted.  Creditors' bills  against 
individual  stockholders  in  insolvent  corporations  on 
their  liability  for  unpaid  stock  have  been  sustained  in 
numerous  cases.4 


1  See  Wood  v.  Dummer,  3  Mason,  308,  321;  Marsh  v.  Burroughs,  1  Woods, 
463;  Erickson  v.  Nesmith,  40  N.  H.  371;  Vick  v.  Lane,  56  Miss.  681;  Bronson 
v.  Wilmington,  etc.,  Life  Ins.  Co.,  85  IT.  C.  411.  A  decree  as  prayed  for  is  not 
erroneous,  because  issue  was  not  joined  as  to  added  defendants.  Bailey  v. 
Pittsburgh  Coal  Co.  (Pa.),  21  A.  72. 

2  Hambleton  v.  Glenn,  85  Va.  901;  9  S.  E.  129. 

8  Hurst   v.    Coe,   30  W.  Va.  158;   3   S.  E.  564;   Hubbard  v.  Camperdown 
Mills,  26  S.  C.  581;  1  S.  E.  5. 
*  Bartlett  v.  Drew,  57  N.  V.  587;  Oglivie  v.  Know.  Ins.  Co.,  22  How.  380; 


1136  WINDING   UP   AND   DISTRIBUTION  §    998 

§  998.  Whether  forfeiture  destroys  delinquent  share- 
holder's liability  to  prior  creditors. — The  construction  by 
the  courts  of  the  statutory  provision  in  the  various  states 
where  there  are  statutes  must  be  looked  to  principally  to 
determine  the  effect  upon  the  liability  of  a  stockholder 
to  creditors  of  a  forfeiture  of  his  shares.  Taking  the 
California  statute  for  illustration,  it  directs  that  unless 
the  full  amount  of  assessments  due  together  with  costs 
and  charges  shall  be  bid  by  outside  parties  at  the  sale, 
"  the  same  may  be  bid  in  and  purchased  by  the  cor- 
poration through  the  secretary,  president  or  director 
thereof,  and  the  amount  of  the  assessments,  costs  and 
charges,  must  be  credited  as  paid  in  full  on  the  books 
of  the  corporation,  and  entry  of  the  transfer  of  the 
stock  to  the  corporation  must  be  made  on  the  books 
thereof."  The  same  section  further  provides  :  "  While 
the  stock  remains  the  property  of  the  corporation  it  is 
not  assessable  nor  must  any  dividends  be  declared 
thereon ;  but  all  assessments  and  dividends  must  be 


Hatch  v.  Dana,  101  U.  S.  214,  per  Justice  Strong.  See  also,  Marsh  v.  Bur- 
roughs, 1  Woods,  463;  compare  Vickv.  Lane,  56  Miss.  681;  Phoenix  Ware- 
housing Co.  v.  Badger,  67  N.  T.  2&4.  In  Hatch  v.  Dana,  supra,  Justice  Stboito 
said:  "  We  hold  that  the  complainant  was  under  no  obligation  to  make  all  the 
shareholders  of  the  bank  defendants  in  his  hill.  It  was  not  his  duty  to  marshal 
the  assets  of  the  bank  or  to  adjust  the  equities  between  the  corporators.  In  all 
ihat  he  had  no  interest.  The  appellants  may  have  had  such  interest,  and,  if  so, 
it  was  quite  in  their  power  to  secure  its  protection.  They  might  have  moved 
for  a  receiver,  or  they  might  have  filed  a  cross  bill,  obtained  a  discovery  of  the 
other  stockholders,  brought  them  in,  and  enforced  contribution  from  all  who 
had  not  paid  their  subscriptions.  Their  equitable  right  to  contribution  is  not 
yet  lost. "  In  an  action  against  a  corporation  to  collect  and  convert  its  assets  and 
apportion  them  among  creditors  under  Gen.  St.  Minn.  c.  76,  the  individual  liabil- 
ity of  stockholders  for  the  corporate  debts  may  be  enforced  upon  the  application 
of  any  creditor  who  is  a  party  to  the  proceedings,  although  the  complaint  of  the 
judgment  creditor  who  instituted  them  did  not  demand  any  such  relief.  Arthur 
v.  Willius,  44  Minn.  409;  46  N.  W.  851,  holding  also  that  if  all  the  stock 
holders  are  not  joined  as  parties  to  the  proceedings,  the  defect  is  waived  if  ob- 
jection is  not  taken  by  answer  or  demurrer;  and,  if  any  of  the  stockholders 
joined  as  parties  are  not  served  or  brought  into  court,  the  defect  is  waived  if  the 
others  go  to  trial  on  the  merits  without  applying  to  have  the  cause  stayed  until 
their  associates  are  brought  in. 
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apportioned  upon  the  stock  held  by  the  stockholders  of 
the  corporation." x  Although  there  are  no  decisions  in 
California  on  this  identical  question  the  view  that  the 
shareholder  remains  liable  for  prior  indebtedness  as  in 
case  of  an  ordinary  transfer  is  in  harmony  with  the  well 
settled  principle  that  the  corporation  cannot  by  agree- 
ment with  a  shareholder  release  him  from  his  primary 
liability  to  creditors .  A  release  brought  about  by  resort 
to  the  provisions  of  the  statute  should  not  have  any 
greater  or  different  effect  upon  the  rights  of  third  parties 
than  the  concerted  act  of  the  immediate  parties.  These 
views  are  contrary  to  that  taken  in  a  few  cases  decided 
elsewhere.2 

§  999.  To  what  extent  a  preference  may  be  given  among 
creditors.  — However  unjust  it  may  appear  in  principle, 
it  seems  to  be  settled  by  the  decisions  that  a  corpora- 
tion may,  prior  to  any  interference  with  the  conduct 
and  management  of  its  agents  on  account  of  its  insol- 
vency, and   in  the  absence  of  different   provisions   in 


1  Civ.  Code  Cal.,  sec.  343.  Suppose  a  creditor  of  the  corporation  whose  debt 
-was  incurred  prior  to  a  forfeiture  is  unable  afterwards  to  collect  his  debt  from 
the  corporation  on  account  of  its  insolvency.  Is  the  prior  shareholder  liable  in 
an  action  for  a  proportion  of  the  indebtedness  equal  to  his  forfeited  interest  ? 
There  is  nothing  in  the  statute  before  referred  to  to  the  contrary.  It  simply 
extinguishes  all  liability  to  the  corporation  and  connection  between  the  corpora- 
tion and  stockholder  past,  present  and  future  without  mention  of  the  rights  of 
creditors.  Section  322,  denning  the  liabilities  of  stockholders,  points  out  how 
they  may  be  relieved  from  such  liability  in  these  words:  "If  any  stockholder 
pays  his  proportion  of  any  debt  due  from  the  corporation  incurred  while  he  was 
such  stockholder  he  is  relieved  from  any  further  liability  for  such  debt  etc."  Ap- 
parently the  most  just  and  reasonable  construction  of  section  343  would  be  to 
give  the  forfeiture  proceedings  and  the  subsequent  act  of  transferring  the  shares 
to  the  purchaser  the  same  legal  effect  as  an  ordinary  assignment  and  substitu- 
tion by  act  of  the  parties  and  as  having  the  same  and  no  additional  effect  upon 
the  rights  and  status  either  of  the  parties  thereto  or  of  creditors,  whether  prior 
or  subsequent.  A  construction  preserving  all  rights  and  remedies  to  the  credi- 
tor as  before  the  sale  is  not  in  conflict  with  the  language  of  either  section,  and 
carries  out  the  obvious  meaning  and  object  of  section  322. 

2  Macawly  v.  Robinson,  18  La.  An.  619.  See  also,  Creyke's  Case,  L.  R.  5 
Ch.  63;  Bridges'  Case,  Id.  266. 
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bankrupt  or  insolvent  laws,  give  a  preference  in  payment 
or  security  to  one  creditor  or  class  of  creditors  over 
others.1  The  right  to  do  so,  however,  is  generally 
taken  away  by  statute.  Most  of  the  states  have  en- 
acted insolvent  laws  providing  for  assignments  for  the 
benefit  of  creditors  generally,  and  forbidding  preferences 
among  creditors.2    Provisions   for  the  protection   of 


1  Ringo  v.  Biscoe,  13  Ark.  563,  575.  To  the  same  effect,  see  Coates  v.  Don- 
nell,  94  N.  T.  168;  Covert  v.  Rogers,  38  Mich.  363;  Ex  parte  Conway,  4  Ark. 
348,  354;  Wilkinson  v.  Bauerle,  41  N.  J.  Eq.  635;  72  A.  514;  Bergen  v.  Fishing: 
Co.,  41  N.  J.  Eq.  238;  8A.  523;  Dana  v.  B'kof  U.  S.,  5  W.  &  S.  223;  Pyles  v. 
Furniture  Co.,  30  W.  Va.  123;  2  S.  E.  909;  Vail  v.  Jameson,  41  N.  J.  Eq.  648; 
7  A.  520;  Whitwell  v.  Warner,  20  Vt.  425;  Poole  v.  W.  P.  etc.,  Co.,  30  F.  513; 
Milroy  v.  Eager,  30  F.  544;  Dabney  v.  B'k  of  South  Carolina,  3  S.  C.  124,  126; 
Swift  v.  Smith,  65  Md.  428;  5  A.  534,  holding  that  creditors  cannot  claim  su- 
perior equity  over  a  mortgagee  in  the  distribution  of  the  assets  of  a  corporation, 
when  their  claim  arises  from  sales  made  to  the  corporation  after  the  execution. 
of  the  mortgage  or  its  effects,  of  which  they  have  actual  and  constructive  knowl- 
edge. Compare  Barings  v.  Dabney,  19  Wall.  1;  Smith  v.  Skeary,  47  Conn.  47. 
The  same  principles  govern  in  the  matter  of  giving  preferences  by  national  banks 
under  the  act  of  Congress  as  in  other  corporations.  Armstrong  v.  Chemical 
Nat.  B'k,  U.  S.  Cir.  Ct.  S.  D.  N.  T.  1890,  7  Ry.  &  Corp.  L.  J.  474;  Tiffany  v. 
Lucas,  15  Wall.  410;  Casey  v.  Society  Credit  Mobilier,  2  Woods,  77.  Where  a 
creditor  of  a  corporation  which  has  been  dissolved,  and  its  property  apportioned 
among  its  stockholders,  has  a  mortgage  on  part  of  the  corporate  property,  he- 
may  unite  in  the  same  suit  his  remedy  on  the  mortgage,  and  his  equitable  claim 
as  a  creditor  against  the  corporate  property.  Panhandle  Nat.  B'k  v.  Emerjr 
(Tex.),  15  S.  W.  23. 

2  The  California  Insolvent  Act  of  1880  is  very  explicit  on  this  subject,  allowing 
any  property  so  conveyed  or  paid  away  to  be  recovered  by  the  assignee  in  insol- 
vency, and  making  the  fact  that  such  sale,  assignment,  transfer  or  conveyance 
is  not  made  in  the  usual  and  ordinary  course  of  business  prima  facie  evidence  of 
fraud.  See  Art.  VIII,  sec.  55,  Deering's  An.  C.  C.  P.  P.  688.  See  also,  Ohleyer  v. 
Bunce,  65  Cal.  544;  4  P.  549;  Rhodes  v.  Spencer,  62  Cal.  43;  Doane  v.  Millville 
Mut.  Marine,  etc.,  Ins.  Co.,  45  N.  J.  Eq.  274;  Breen  v.  B'k,  11  Colo.  97; 
Traders'  Nat.  B'k  v.  Woodlawn  Mfg.  Co.  (N.  C),  5  S.  E.  81.  A  receiver  may 
contest  the  validity  of  asserted  priority;  Davis  v.  Dowd  Pottery  Co.  (N.  J.),  16 
Atl.  Rep.  158;  Taylor  v.  Simpson,  46  Ohio  St.  510;  Kankakee,  etc.,  Co.  v.  Kampe, 
38  Mo.  App.  229.  The  board  of  directors  of  a  corporation  known  to  be  insolvent 
cannot  defeat  the  claim  of  an  unsecured  judgment  creditor  of  the  corporation 
by  giving  preference  to  the  estate  of  a  deceased  director,  and  if  by  a  conveyance 
of  the  corporate  property  in  an  attempt  to  do  so  any  loss  results  to  such  judgment 
creditor,  they  are  personally  liable  to  him  for  such  percentage  of  his  debt  as  he 
would  have  received  if  the  sum  paid  by  way  of  preference  had  been  divided  pro 
rata  among  all  the  unsecured  creditors.  Adams  v.  Kehlor  Milling  Co.,  35  F. 
433.  Pending  an  action  by  plaintiff  against  a  corporation,  which  was  insolvent, 
but  had  a  personal  property  ample  to  satisfy  an  execution  in  the  action,  a  judg- 
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creditors  is  contained  in  the  National  Banking  Act.1 
A  general   creditor  of  an   insolvent  corporation   may 


1  Rev.  St.  TT.  S.,  §  5242,  makes  payments  of  money  by  an  insolvent 
national  bank  to  shareholders  or  creditors,  with  a  view  to  preference,  or  to- 
evading  the  disposition  of  assets  as  required  by  statute,  null  and  void. 
Armstrong  v.  Scott,  36  F.  63;  but  such  prohibition  is  directed  to  a  pref- 
erence, not  solely  to  the  giving  of  security  when  a  debt  is  created;  and  if  the- 
transaction  be  free  from  fraud  in  fact  and  is  intended  merely  to  adequately  pre 
tect  a  loan  made  at  the  time,  the  creditor  can  retain  property  transferred  to 
secure  such  a  loan  until  the  debt  is  paid,  though  the  debtor  is  insolvent,  and  the 
creditor  has  reason  at  the  time  to  believe  that  to  be  the  fact.  Armstrong  v. 
Chemical  Nat.  B'k,  41  F.  234.  See  also,  In  re  Armstrong,  41  F.  381.  A  claim 
for  damages  for  breach  of  contract  for  employment,  against  an  insolvent  cor- 
poration, is  not  entitled  to  preference,  not  being  for  wages  due,  under  the  cor- 
corporation  act,  (Revision  N.  J.  p.  188,  §  63.)  Spencer  v.  Mural  Decoration 
Mfg.  Co.  (X.  J.),  20  A.  378.  For  application  and  construction  of  such  provi- 
sions generally,  see  Irons  v.  Manufrs.  Nat.  B'k,  6  Biss.  301;  Robinson  v.  Nat. 
B'k  of  Newberne,  81  N.  T.  385;  Nat.  Shoe,  etc.,  B'k  v.  Mechanics'  Nat.  B'k, 
89  N.  Y.  467;  Nat.  B'k  v.  Colby,  21  Wall.  609;  Case  v.  Citizens'  B'k,  2  Woods 
23;  Casey  v.  Societte,  etc.,  2  Woods,  77;  Venango  Nat.  B'k  v.  Taylor,  56  Pa. 
St.  14;  Wheelock  v.  Kost,  77  111.  296.  In  Rouse  v.  Merchants'  Nat.  B'k,  46 
Ohio  St.  5;  L.  R.  An.  378,  it  was  held  that  a  corporation  organized  for  profit 
after  it  has  become  insolvent  and  ceases  to  prosecute  the  objects  for  which  it 
was  created  cannot,  by  giving  some  of  its  creditors  mortgages  on  the  corporate 
property  to  secure  antecedent  debts  without  other  consideration,  create  valid 
preferences  in  their  behalf  over  the  other  creditors  or  over  a  general  assignment 
thereafter  made  for  the  benefit  or  creditors.  See  also,  Howe,  Brown  &  Co.  v. 
Sanford,  etc.,  Co.,  44  F.  231,  holding  that  a  mortgage  on  its  property,  executed 
to  secure  the  directors,  who  are  liable  as  indorsers  for  it  to  a  large  amount,  is 
invalid  as  to  general  creditors,  and  that  though  the  mortgage  was  procured  by 
the  directors  without  any  actual  fraudulent  intent. 

But  a  creditor's  bill  filed  under  the  Ga.  insolvent  act  of  1881,  without  the- 
sanction  of  the  judge,  was  held  not  to  prevent  the  making  an  assignment  giving 
preferences  made  prior  to  the  sanctioning  of  the  bill.  Knoxville  Iron  Co.  v 
Wilkins,  74  Ga.  463.  And  where  an  insolvent  corporation  mortgaged  all  its 
real  estate  and  personal  property  to  a  trustee  to  secure  certain  specified  debts, 
and  pledged  all  its  notes  and  accounts  to  another  creditor  to  secure  his  claim, 
but  it  did  not  appear  to  have  been  the  intention  in  either  case  to  make  an 
absolute  conveyance  of  the  property,  it  was  held  that  although  the  two  transac- 
tions be  regarded  as  one,  they  did  not  amount  to  an  assignment  which  would  be 
void  because  of  preferences.  Garrett  v.  Burlington  Plow  Co.,  70  la.  697.  The 
salary  of  the  manager  of  a  lumber  company  is  the  wages  of  an  employe  and 
entitled  to  preference  under  chap.  349,  Wis.  Laws  of  1883.  Coulee  Lumber  Co. 
v.  Ripon  L.  &  M.  Co.,  66  Wis.  481. 


ment  was  confessed  against  the  corporation  in  favor  of  R.,  one  of  its  directors, 
on  a  valid  claim,  and  execution  was  issued  thereon,  and  immediately  returned 
unsatisfied,  without  any  attempt  to  levy,  although  there  was  property  sufficient 
to  satisfy  it;  and  thereupon,  as  authorized  by  Code  Civil  Proc.  N.  Y.  §  1784, 
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maintain  a  suit  in  equity  to  set  aside  a  preference  and 
to  enjoin  the   waste   or   improper   disposition  of  the 


upon  such  return  of  execution,  an  action  was  brought  by  K.,  for  the  distribution 
of  the  property  of  the  company,  and  a  receiver  thereof  was  appointed  by  consent 
by  whom  the  property  of  the  company  was  sold.  It  was  purchased  by  R.  at  a 
very  inadequate  price.  These  proceedings  were  all  taken  under  an  arrangement 
between  the  other  directors  and  R.,  and  were  conducted  by  the  counsel  of  the 
•company,  for  the  purpose  of  preventing  plaintiff  from  obtaining  a  preference 
over  other  creditors  of  the  company.  Held,  that  such  proceedings  constituted  a 
transfer  of  the  property  of  the  corporation  in  contemplation  of  insolvency,  pro- 
hibited by  Rev.  St.  pt.  1  c.  18,  tit.  4,  §  4,  and  were  void;  and  that  plaintiff  was 
entitled  to  have  the  proceedings  set  aside,  and  proceed  in  due  course  of  law  with- 
out being  obstructed  thereby.  National  Broadway  Bank  v.  Wessell  Metal  Co., 
13  N.  Y.  S.  744.  Where  the  object  of  an  attempt  to  secure  the  claims  of  bond- 
'holders  was  defeated  by  the  omission  of  two  of  their  names  from  the  deed  and 
trill  of  sale,  they  were  held  to  have  lost  any  preference  they  might  otherwise  have 
•obtained.  Bates  v.  Elmer  Glass  Mfg.  Co.  (N.  J.),  15  A.  246.  Under  the  Mich- 
igan statute  a  vote  of  the  directors  authorizing  the  giving  of  a  chattel  mortgage 
on  all  the  property  to  a  trustee  for  the  purpose  of  securing  certain  creditors,  re- 
serving to  the  company  the  right  to  sell  its  goods  and  manufactures  in  the  ordi- 
nary course  of  business,  is  void  in  so  far  as  it  gives  the  trustee  power  to  take 
possession  and  conduct  the  business  in  his  own  name,  if  he  should  deem  him- 
self insecure  with  respect  to  his  own  claim.  It  is  in  effect  the  giving  a  prefer- 
ence which  is  forbidden  by  the  statutes  of  that  state  and  as  being  a  transfer  in 
"trust  for  the  use  of  the  grantor.  Kendall  v.  Bishop,  76  Mich.  634.  See  also, 
Rouse  v.  Mer.  Nat.  B'k,  46  Ohio  St.  493;  22  N.  E.  293;  Krause  v.  Malaga  Glass 
Co.  (N.  J.),  18  A.  367;  Olney  v.  Conanicut  L.  Co.  (R.  I.),  18  A.  181;  Tarnum 
v.  Hart,  53  Hun,  631;  6  N.  Y.  S.  346,  where  under  the  circumstances  the  in- 
terfering creditors  were  adjudged  to  be  tort  feasors  with  respect  to  the  property 
acquired.  About  two  hours  before  the  making  of  a  deed  of  assignment  for  the 
benefit  of  creditors  by  an  insolvent  bank,  the  cashier  gave  orders  for  the  trans- 
fer of  moneys  belonging  to  the  bank  to  defendant  bank.  This  was  done  with- 
out any  understanding  with  defendant.  About  an  hour  afterwards,  and  before 
the  assignment,  the  cashier  transferred  to  defendant's  president  in  person  cer- 
tain notes,  and  the  latter  was  then  informed  of  the  proposed  assignment.  The 
cashier  testified  that  he  considered  the  bank  solvent  at  this  time,  and  the  con- 
sideration of  these  transfers  was  indebtedness  of  the  insolvent  bank  to  defend- 
ant, but  the  cashier  could  not  give  the  exact  amount  of  the  debt,  nor  remember 
-whether  any  balance  was  struck.  Held,  that  the  evidence  was  sufficient  to  take 
the  case  to  the  jury  on  the  question  of  whether  such  transfers  to  defendant  were 
-within  the  inhibition  of  Code  Ga. ,  §  4429,  providing  that  all  conveyances  of  effects 
made  by  any  bank  in  contemplation  of  insolvency,  or  after  insolvency,  except 
for  the  benefit  of  all  the  creditors,  shall,  unless  made  to  an  innocent  purchaser 
for  a  valuable  consideration,  and  without  notice  of  the  condition  of  the  bank  be 
void.  Hill  v.  Western  &  A.  R.  Co.  (Ga.),  12  S,  E.  635;  Same  v.  Gate  City  Nat. 
Bank,  Id. 

But  one  who  has  without  consideration  received  from  an  insolvent  corpora, 
tion  its  second  mortgage  bonds,  is  not  rendered  liable  to  the  creditors  of  the 
corporation  as  for  a  withdrawal  of  funds  by  the  fact  that  an  interest  coupon  of 
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assets  of  an  insolvent  corporation.1  Under  the  New- 
York  statute  it  is  held  that  when  a  transfer  by  a  bank- 
ing corporation  has  the  effect  of  giving  a  preference,  it 
is  illegal  without  regard  to  the  intent  with  which  it  is 
made.2 

§  1000.  Priority  of  liens — In  the  administration  of 
the  assets  of  an  insolvent  corporation  the  rights  of  all 
the  lien-holders  whose  liens  have  been  acquired  fairly 
and  not  in  derogation  of  the  rights  of  general  creditors 
will  be  preserved  and  given  priority  in  payment.  Such 
lien  may  be  acquired  by  superior  diligence  in  resorting 
to  and  prosecuting  legal  remedies  ; 3  or  may  exist  under 
contract  made  ingood  faith  before  insolvency,4  or  under 


1  Kankakee  Woolen  Mill  Co.  v.  Kampe,  38  Mo.  App.  229. 

2  Atkinson  v.  Rochester  Printing  Co.  (N.  T.),  21  N.  E.  178;  Bradner  v- 
Woodruff,  5  N.  T.  S.  207. 

3  The  lien  of  an  attachment  levied  before  assignment  or  an  execution  will  be 
preserved.  Kosebaum  v.  Warner  (111.),  23  N.  E.  339;  Varnum  v.  Hart,  119' 
N.  T.  101,  or  of  a  judgment;  Doane  v.  Ins.  Co.,  45  N.  J.  Eq.  274.  Buta  confes- 
sion of  judgment  in  favor  of  directors  and  officers  after  actual  insolvency,  i» 
void.  Adams  v.  Cross- Wood  Pr.  Co.,  27  111.  App.  313.  See  Washburn  v.  Green, 
133  U.  S.  30,  49. 

4  See  Mer.  Nat.  Bank  v.  Greene,  150  Mass.  317;  Nat.  Bank  v.  Tex.  Inv.  Co. 
(Tex.),  12  S.  W.  101;  Traders'  Nat.  Bank  v.  Woodlawn  Mfg.  Co.  (N.  C),  5  S„ 
E.  81.  In  Hubbell  v.  Syracuse  Iron  Works,  14N.  T.  S.  345  (Feb.,  1891),  it  was 
held  that  where  a  corporation  executed  a  mortgage  to  secure  its  bonds  issued  to- 
a  trustee,  to  be  delivered  by  him  to  its  creditors  in  payment  of  their  claims,, 
neither  the  bonds  nor  the  mortgage  have  any  vitality  until  they  are  so  delivered;, 
and  a  creditor  who  has  not  demanded  or  received  bonds  before  dissolution  of  the* 


such  bonds  has  been  paid  without  showing  that  such  payment  was  made  by  the 
corporation.     Christensen  v.  I.  &  St.  L.  Br.  Co.,  52  Hun,  478. 

The  N.  Y.  Stat,  provide  an  order  of  distribution  which  gives  a  preference  to 
certain  classes  of  indebtedness.  Atty.-Gen.  v.  Guar.  Mut.  L.  Ins.  Co.,  5  N.  Y.  84. 
See  also,  People  v.  Bemington  &  Sons,  45  Hun,  329.  In  this  case  it  was  held 
that  the  preference  given  to  a  laborer  under  it  did  not  pass  by  an  assignment  of  a 
laborer's  claim  prior  to  the  appointment  of  a  receiver,  the  holders  of  such  orders 
having  surrendered  them  to  the  corporation  and  received  in  lieu  thereof  its 
promissory  notes ;  also  that  a  person  who  contracts  to  do  the  whole  or  part  of 
the  actual  labor  is  not  within  the  protection  of  the  statute,  nor  a  person  em- 
ployed at  a  salary  and  upon  commission  to  travel  and  sell  manufactured  products 
of  the  company ;  buta  person  employed  as  bookkeeper  as  within  the  statute  and 
entitled  to  a  preference  given  to  employees,  laborers,  and  operatives.  Brown 
T.  A.  B.  C.  Fence  Co.,  52  Hun,  151. 
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statutes.  The  court,  upon  the  application  of  a  receiver, 
will  determine  the  class  to  which  a  claim  properly  be- 
longs,2 or  make  any  order  necessary  to  a  settlement 
of  conflicting  claims  for  priority  among  the  holders  of 
liens.3 

§  1001.  Duties  of  receivers  in  case  of  insolvency — The 

legislation  in  the  various  states  providing  for  the  ap- 
pointment of  receivers  of  insolvent  corporations  is  based 
upon  the  just  and  reasonable  policy  of  protecting  those 
who  would  otherwise  be  without  adequate  remedy  in 
the  usual  course  of  legal  proceedings  in  case  of  the  in- 
solvency of  the  corporation.4  And  the  same  reasons 
exist  for  the  appointment,  whether  the  insolvency  has 
been  caused  by  the  misconduct  and  infidelity  of  the 
company's  officers  or  from  other  causes.  The  statutory 
power  thus  conferred,  with  a  few  exceptions,  does  not 
extend  to  authorize  the  court  to  dissolve  the  cor- 
poration. 

The  dissolution  of  the  corporate  organization  is  not 
usually  the  primary  object  of  the  exercise  of  jurisdic- 
tion in  case  of  insolvency,  but  the  protection  of  creditors 


corporation  and  appointment  of  a  receiver  has  no  right  to  demand  them  on  the 
ground  that  his  debt  existed  when  the  mortgage  was  executed,  nor  has  he  a  lien 
under  the  mortgage.  An  attachment  lien  is  superior  to  an  equitable  lien.  Jones 
v.  Bank  of  Leadville,  10  Colo.  464;  17  P.  272;  Breene  v.  M.  &  M.  Bank,  Id.  280. 

1  Atty.-Gen.  v.  Guar.  Mut.  L.  Ins.  Co.,  5  N.  Y.  S.  84;  People  v.  Remington, 
45  Hun,  329.  The  claims  of  laborers  for  services  to  a  corporation  which  has  been 
declared  to  be  insolvent  are  not  entitled  to  precedence  in  payment  over  liens 
acquired  by  judgment,  execution,  and  levy  thereunder,  or  by  distress  for  rent, 
which  antedate  the  time  which  the  court  adjudges  to  be  the  time  of  the  corpora- 
tion's insolvency.  Such  time  is  when  the  court  examines  into  the  existing  con- 
dition of  the  corporation's  affairs.  The  court  will  not  undertake  to  investigate 
the  financial  ability  of  the  company  at  previous  periods.  Wright  v.  Wynockie 
Iron  Co.,  21  A.  862  (N.  J.),  (March,  1891.) 

2  Atty.-Gen.  v.  Guar.  Mut.  L.  Ins.  Co.  5  N.  T.  S.  84. 

8  Emmons  v.  Davis  &  Dowd  Pottery  Co.  (N.  J.),  16  A.  158,  holding  also  that 
it  is  not  necessary  that  a  dispute  appear  from  the  proceedings  in  court  but  may  be 
shown  by  the  petition  of  the  receiver. 

4  High  on  Receivers,  §  313;  supra,  Ch.  XXX. 
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by  the  collection  and  preservation  of  the  assets  for  the 
satisfaction  of  their  demands. 

The  court  seeks  not  to  destroy  rights  but  to  preserve 
them,  and  for  the  accomplishment  of  this  end  the  anni- 
hilation of  the  franchise  is  unnecessary.  That  duty 
concerns  the  sovereignty,  and  where  its  performance 
become  necessary  a  court  of  law  is  the  appropriate 
tribunal.  And  the  court  may  at  any  time,  in  the  ex- 
ercise of  its  discretion  and  in  subserving  the  interests 
of  the  parties,  discharge  the  receiver  and  restore  the 
property  and  affairs  of  the  corporation  to  its  duly  con- 
stituted management. 

When  the  insolvency  proceedings  are  based  upon  the 
petition  and  affidavits  of  creditors  they  may  in  most 
states  elect  a  suitable  person  as  assignee  whose  au- 
thority and  duties  conform  in  every  respect  to  those  of 
a  receiver  so  appointed  and  circumstanced.  Specific 
provisions  are  usually  made  with  respect  both  to  what 
acts  and  circumstances  constitute  insolvency  and  the 
proceedings  which  shall  ensue  upon  the  filing  of  the 
petition.2  But  the  application  must  be  made  in  good 
faith.3      l 

§  1002.  Collections  by  receiver.— When  a  receiver  is  ap- 


1  Feajherstone  v.  Cooke,  L.  R.  16  Eq.  298;  Fay  v.  Erie,  etc.,  Bank,  Har, 
Mich.  194;  supra,  §  886. 

2  See  appendix  to  Cal.  Code  of  Civil  Procedure,  p.  79.  Under  a  statute  which 
provides  that  a  receiver  may  be  appointed  when  a  corporation  has  been  dissolved 
or  "  is  in  imminent  danger  of  insolvency,  or  has  forfeited  its  corporate  rights,  a 
complaint  which  alleges  that  the  company  is  insolvent  and  unable  to  meet  its 
liabilities  and  that  its  officers  have  misapplied  the  funds  and  are  rapidly  wasting 
the  only  means  of  the  company  for  the  payment  of  losses  shows  a  condition  of  " 
imminent  insolvency  to  such  an  extent  as  to  warrant  a  court  in  appointing  a 
receiver.     Howard  v.  Whitman,  29  Ind.  557. 

8  Where  it  appeared  that  the  plaintiff  was  not  the  real  party  in  interest  but 
liad  brought  the  suit  at  the  instigation  of  a  rival  express  company  the  defendant 
which  was  also  an  express  company  over  which  in  his  complaint  the  appoint- 
ment of  a  receiver  was  asked  for  the  relief  denied.  Waterbury  v.  Merchants' 
Union  Express  Co.,  50  Barb.  157. 
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pointed  by  a  court  in  bankrupt  or  insolvency  proceed- 
ings, he  represents  all  parties  in  interest.  It  is  his 
duty  to  call  upon  the  shareholders  for  unpaid  sub- 
scriptions on  shares  in  an  amount  sufficient  to  satisfy 
all  the  indebtedness  or  to  the  full  extent  of  unpaid 
balances  if  necessary.1 

They  cannot  complain  if  payment  to  the  receiver  is 
demanded  at  an  earlier  date  than  by  the  terms  of  their 
subscription  payment  was  to  be  made  to  the  corpora- 
tion, because  the  receiver  represents  the  creditors  who> 
would  have  a  right  to  collect  unpaid  capital  regardless 
of  conditions.2 

Upon  refusal  or  neglect  of  a  shareholder  to  pay  the 
assessment  made  by  the  court  through  the  receiver  or- 
assignee  appointed  by  it,  the  latter  has  authority  to* 
collect  the  amount  by  suit  for  the  benefit  of  creditors. 
The  court  having  acquired  jurisdiction  to  appoint  a  re- 
ceiver may  proceed  to  adjust  all  the  equities  among- 
shareholders  and  make  distribution  to  creditors.  A 
receiver  of  an  insolvent  national  bank,  in  his  own  name- 
or  in  the  name  of  the  bank,  may  enforce  against  the 
directors  for  the  benefit  of  the  stockholders,  depositors, 
and  other  creditors  of  the  bank,  any  right  or  claim 
resting  upon  the  non-performance  or  negligent  per- 


1  Scoville  v.  Thayer,  105  U.  S.  143.     See  also  Harmon  v.  Page,  62  Cal.  448. 
'  2  Glenn  v.  Williams,  60  Md.  93,  116;  Glenn  v.  Soule,  22  Fed.  Rep.  417. 

8  See  Lane  v.  Nickerson,  99  111.  284;  Glenn  v.  Dorsheimer,  23  P.  695;  Burn's- 
Appeal,  105  Pa.  St.  49;  Glenn  v.  Williams,  60  Md.  93,  116,  122;  Wilber  v.  The 
Stockholders,  13  Phila.  479;  s.  c.  18  N.  B.  R.  178,  182;  Kam  v.  Rorer  Iron  Co., 
86  Va.  754 ;  11  S.  E.  431 ;  Hamilton  v.  Glenn,  85  Va.  901 ;  9  S.  E.  1 29.  It  is  held 
that  though  the  debts  secured  by  a  deed  of  trust  of  an  insolvent  corporation  are 
barred  by  limitation,  they  are  not  thereby  extinguished,  and  the  property  of  the 
corporation,  including  the  unpaid  subscriptions,  having  been  conveyed  to  secure 
said  debts,  equity  will  aid  in  enforcing  their  payment.  Hambleton  v.  Glenn, 
supra,  and  the  mere  fact  that  the  creditor  instituting  a  suit  to  sell  an  insolvent 
company's  property  has  parted  with  his  claim  during  its  progress  does  n®t 
vitiate  a  sale  ordered  by  the  court  in  the  exercise  of  its  general  jurisdiction. 
Kara  v.  Rorer  Iron  Co.,  supra. 
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formance  of  their  duties  that  the  bank  itself  could 
have  enforced.1 

§  1003.  Jurisdiction  to  wind  up  affairs  of  corporation.— 

As  a  rule  a  court  of  equity  will  not  interfere  with  the 
discretionary  powers  conferred  upon  the  majority  in  a 
corporation  and  assume  to  decide  whether  a  continuance 
of  the  enterprise  be  advisable  or  promises  to  be  profit- 
able as  a  commercial  venture.2  A  suit  to  wind  up  the 
business  of  a  corporation  will  not  as  a  rule  be  enter- 
tained outside  of  the  state  where  the  corporation  is 
formed.  The  court  must  have  jurisdiction  over  the 
parties,  and  have  the  power  of  distributing  the  assets 
of  the  company,  in  order  to  do  justice  in  such  a  pro- 
ceeding.3 The  instances  are  rare  in  which  courts  have 
entertained  jurisdiction  in  cases  where  the  specific 
object  sought  was  putting  an  end  to  the  business  in 
which  a  corporation  is  engaged  and  settling  its  affairs 
unless  such  jurisdiction  was  given  by  statute.  A 
court  of  chancery  certainly  has  no  common  law  juris- 
diction to  dissolve  a  corporation.4   But  where  the  further: 


1  Movius  v.  Lee,  30  F.  298. 

2  In  an  important  case  before  him  Lord  Cairns  said:  "  If  it  were  shown  to 
the  court  that  the  whole  substratum  of  the  partnership,  the  whole  of  the  busi- 
ness which  the  company  was  incorporated  to  carry  on,  has  become  impossible, 
I  apprehend  the  court  might,  either  under  the  Act  of  Parliament  or  on  general 
principles,  order  the  company  to  be  wound  up.  But  what  I  am  prepared  to 
hold  is  this :  that  this  court  and  the  winding-up  process  of  the  court  cannot  be 
used  as  the  means  of  evoking  a  judicial  decision  as  to  the  probable  success  or 
non-success  of  a  company  as  a  commercial  speculation."  In  re  European  Life 
Ass'n  Soc,  L.  R.  9  Eq.  122;  Redmond  v.  Engfield  Co.,  13  Abb.  Pr.  N.  S.  33'2; 
Lafondv.  Deems,  81  N.  T.  507.  See  In  re  Surbaban  Hotel  Co.,  L.  R.  2  Ch.  737, 
750;  In  re  Joint-stock  Coal  Co.,  L.  R.  8  Eq.  146;  Pratt  v.  Jewett,  9  Gray,  34; 
See  also,  Salem  Mill  Dam  Co.  v.  Ropes,  6  Pick.  23;  Denike  v.  N".  Y.,  etc.,  Lime 
Co.,  SO  N.  Y.  599;  Bliven  v.  Peru  Steel,  etc.,  Co.  60  How.  Pr.  280. 

3Wilkins  v.  Thorne,  60  Md.  253.  Judgment  against  an  insolvent  corpora- 
tion in  the  state  of  its  organization,  and  return  of  execution  unsatisfied,  will: 
not  authorize  a  bill  by  the  judgment  creditor  in  another  state,  where  no  judg- 
ment has  been  recovered  against  it,  to  enforce  payment  of  a  subscription  to  its- 
stock.     Globe  Rolling  Mill  Co.  v.  Ballou,  42  F.  749. 

i  Supra,  §  842. 
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prosecution  of  the  business  for  which  a  corporation  was 
chartered  is  impossible,  neither  the  managing  agents 
nor  a  majority  of  the  members  have  a  right  to  apply 
its  funds  or  extend  its  operation  to  unauthorized  pur- 
poses. The  right  of  a  shareholder  to  an  injunction  to 
prevent  such  diversion  would  exist  in  this  as  in  other 
ultra  vires  transactions.  And  the  court  having  acquired 
jurisdiction  to  grant  preventive  relief  might  retain  it 
and  administer  full  relief  by  decreeing  a  settlement  of 
the  corporate  liabilities  and  distribution  of  the  remain- 
ing assets,  among  the  shareholders.  But  this  would 
not  have  the  effect  of  putting  an  end  to  corporate  exist- 
ence. If  its  term  of  existence  had  not  already  expired 
it  would  continue,  whether  it  exercised  any  corporate 
powers  or  owned  any  property  or  not.1 

§  1004.  Where  corporate  enterprise  has  been  abandoned. 

— Notwithstanding  this  rule  courts  have  sometimes  en- 
tertained jurisdiction  of  suits  brought  by  shareholders 
for  the  sole  purpose  of  having  distribution  of  the  assets 
by  directors  of  corporations  which  have  entirely  ceased 
to  do  business  either  before  or  after  the  term  of  exist- 
ence limited  in  its  charter.2 

§  1005.  Calls  made  by  a  court  of  equity.— Where  in  case 
of  insolvency  a  court  of  equity  has  acquired  jurisdiction 


i  Infra,  §  1008. 

3  In  Cramer  v.  Bird,  L.  R.,  6  Eq.  143  the  corporation  had  entirely  ceased  to 
do  business.  Under  these  circumstances  a  shareholder  filed  a  bill  asking  that 
the  directors  be  compelled  to  make  distribution  of  the  assets  and  the  prayer  of 
the  bill  was  granted.  In  this  case  Lord  RoMiLLTsaid:  "I  am  of  the  opinion 
that  there  cannot  be  a  plainer  equity  than  this;  that  where  the  functions  of  a 
corporation  have  ceased,  the  managers  of  that  corporation  are  bound  to  account 
for  all  moneys  belonging  to  the  corporation;  and  when  such  moneys  are  improp- 
erly retained,  this  court  will  make  a  decree  in  order  that  they  may  be  divided 
among  the  various  members."  See  also,  Merchants',  etc.,  Line  v.  Waganer,  71 
Ala.  581;  Baring  v.  Dix,  1  Cox,  213;  Bailey  v.  Ford,  13  Sim.  5  485;  Jennings 
v.  Badeley,  3K.  &  J.  78.    Croft  v.  Lumpkin  Chestatee  Mining  Co.,  61  Oa.  465. 
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to  collect  the  assets  and  make  distribution  through  the 
instrumentality  of  a  receiver  representing  the  corpora- 
tion he  will  be  directed  to  make  the  call,  and  generally 
has  discretionary  power  to  make  it  without  specific 
directions  to  do  so  when  found  necessary  to  satisfy  the 
claims  of  creditors.1  The  act  of  the  director  in  such 
■cases  may  well  be  considered  the  act  of  the  court, 
which  does  no  more  than  it  was  the  duty  of  the  cor- 
poration to  do.2 


1  See  Cartwright  v.  Dickinson,  88  Tenn.  476,  infra. 

2  Scoville  v.  Thayer,  105  U.  S.  143;  Glenn  v.  Williams,  60  Md.  93;  Glenn  v. 
Semple,  80  Ala.  159;  Hatch  v.  Dana,  101  U.  S.  205;  March  v.  Burroughs,  1 
Woods,  463;  Boepplerv.  Menown,  7  Mo.  App.  447;  Adlerv.  Milwaukee  Pat. 
B.  Mfg.  Co.,  13  Wis.  57;  Glenn  v.  Dodge,  3  Cent.  Rep.  283;  Gt.  W.  Tel.  Co.  v. 
Gray  (111.),  14  N.  E.  Bep.  214;  Ward  v.  Griswoldville  Mfg.  Co.,  16  Conn.  593; 
Miller's  Case,  54  L.  J.  Ch.  141;  Henry  v.  Vermillion,  etc.,  B.  B.  Co.,  17  O.  187; 
Ogilvie  v.  Knox  Ins.  Co.,  22  How.  380;  Curry  v.  Woodward,  53  Ala.  371; 
Chandler  v.  Keith,  42  la.  99;  Shackley  v.  Fisher,  75  Mo.  498.  And  it  has  been 
held  that  the  filing  of  the  hill  was  itself  equivalent  to  a  call.  Hatch  v.  Dana, 
supra;  Thomson  v.  Eeno.  Sav.  Bank,  19  Nev.  103,  171,  242,  291,  293.  See  also, 
Glenn  v.  Saxton,  68  Cal.  353;  Targer  v.  Scranton,  etc.,  Bank,  14  Wkly.  N.  Cas. 
296.  The  court  may  prescribe  proper  formalities  as  regards  notice,  demand, 
etc.,  and  these  must  be  strictly  pursued  in  order  to  entitle  the  receiver  to  main- 
tain the  action.  Sav.  Bk.  v.  Fatzirger  (Pa.),  4  Atl.  Bep.  912.  After  some  con- 
flict in  New  York  the  rule  stated  in  the  text  became  established  there  as  else- 
where.   Sagory  v.  Dubois,  3  Sandf .  Ch,  466. 
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§  1006.  Meaning.— Some  confusion  exists  as  to  wnat 
constitutes  the  termination  of  corporate  existence,  and 
a  corporation  has  often  been  said  to  be  dissolved  upon 
a  state  of  facts  not  warranting  such  conclusion. 

All  the  seeming  uncertainty  in  this  matter,  grows 
out  of  confounding  the  practical  effect  of  a  cessation  of 
the  business  and  abandonment  of  the  enterprises  for 
which  a  corporation  was  formed  by  the  members  com- 
posing it  with  its  legal  dissolution. 

The  question  is  purely  legal.  A  court  of  equity  may 
acquire  jurisdiction  to  wind  up  the  affairs  of  a  corpo- 
ration, distribute  its  assets  and  thus  put  an  end  to  its 
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business  career  in  some  instances,  before  or  generally 
after  its  dissolution,  but  has  no  power  to  destroy  the 
legal  entity  whose  estate  it  has  thus  administered.1 

And  even  where  given  jurisdiction  by  statute  to  dis- 
solve corporations  an  order  of  dissolution  of  a  corpo- 
ration engaged  at  the  time  in  active  business  with  a 
large  amount  of  assets  and  a  full  board  of  directors 
will  be  set  aside  on  appeal.2 

Again  the  body  of  corporators  may  elect  to  abandon 
the  corporate  enterprise,  sell  its  property,  and  become 
members  of  another  corporation,  and  by  so  doing  sub- 
ject the  franchises  of  the  original  corporation  to  for- 
feiture for  nonuser  but  until  a  judgment  of  forfeiture 
or  voluntary  formal  dissolution  in  the  manner  pointed 
out  by  statute,  the  corporate  entity  does  not  become 
extinct.3 

Common  law  writers  have  sometimes  attempted  to 
illustrate  what  they  considered  other  means  of  accom- 
plishing dissolution  than  by  surrender  and  forfeiture. 
But  the  instances  given  when  closely  examined,  present 
nothing  more  than  acts  or  conditions  amounting  to 
either  a  surrender  or  a  cause  of  forfeiture  which,  if 
urged,  would  warrant  legal  dissolution  by  judgment  of 
court. 

It  is  true  that  a  corporation  may  surrender  its  fran- 
chises as  such  under  statutory  provisions  and  could  do 
so  at  common  law,  and  may  still  do  so  in  the  absence 
of  statutory  direction. 

But  at  common  law,  no  mode  of  surrendering  a  char- 


1  Neall  v.  Hill,  16  Cal.  145;  French  B'k  Case,  53  Id.  495;  Swan,  L.  etc.,  Co. 
v.  West,  39  Fed.  Rep.  456.  In  Illinois  courts  of  equity  have  jurisdiction  to  dis- 
solve corporations.  I  Star,  etc.,  Stat.  111.  C.  22,  Sec.  25;  St.  Louis,  etc.,  S.  C. 
M.  Co.  v.  Sandoval,  C  &  M.  Co.,  116  111.  170;  5  N.  E.  370. 

"-  In  re  Mart,  52  Hun,  227. 

3  Sullivan  v.  Triunfro  S.  M.  Co.,  39  Cal.  459;  Kohl  v.  Lillienthal,  81  Cal.  378; 
.22  P.  689. 
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ter  was  pointed  out,  and  it  could  be  done  either  by  a 
deliberate  and  formal  proceeding,  or  by  other  equiva- 
lent action.  And  the  instances  given  by  common  law 
writers  of  acts  which  are  sometimes  at  the  present  day 
claimed  to  amount  to  dissolution  were  no  more  than 
surrenders  of  franchises. 

The  case  of  the  loss  of  its  integral  parts  by  a  corpo- 
ration aggregate,  was  cited  from  Kolle,1  by  Chancellor 
"Walworth  in  Phillips  v.  Wickham,2  in  support  of  a 
conclusion  that  by  such  loss  the  corporation  was  there- 
by dissolved.  But  ffoe  learned  chancellor  evidently 
lost  sight  of  the  fact  that  whatever  view  may  be  taken 
of  the  relation  and  function  of  members  in  a  corpo- 
ration in  equity,  they  are  considered  at  law  as  entirely 
distinct  from  it.  In  the  case  supposed  of  a  corporation 
consisting  of  a  certain  number  of  brothers  and  a 
certain  number  of  sisters,  in  which  the  sisters  or 
brothers  have  died  :  to  say  in  this  case,  that  their 
death  meant  the  death  of  the  corporation  because  it 
cannot  subsist  by  halves,  is  but  to  commit  the  common 
mistake  of  confounding  the  corporate  entity  with  the 
membership.  It  is  well  established  that  all  the  mem- 
bers may  abandon  the  corporate  entity  and  become 
lost  to  the  corporation  without  destroying  it ;  then 
why  should  the  loss  of  one  half  or  less  than  all,  or 
even  of  all,  have  the  effect  of  dissolution  ? 

But  while  in  strict  legal  contemplation,  the  loss  of 
all  or  of  an  essential  part  of  the  members  does  not 
destroy  or  dissolve  the  corporate  entity,  yet  the  ad- 
ministration of  justice  will  proceed  to  the  same  results 
as  if  actual  dissolution  by  surrender  or  forfeiture  had 
occurred.  Indeed,  non-user  for  a  long  time,  justifies  a 
presumption  of  a  surrender.8    A  statute  allowing  con- 


i  Rolle  Abr.  514. 

3  1  Paige,  596. 

8  State  y.  Vincennes  University,  5  Ind.  77;  Brandon  Iron  Co.  v.  Oleason,  24 
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tinuance  of  their  powers  after  dissolution  for  the  pur- 
pose of  winding  up  the  business  does  not  take  away 
the  common  law  method  of  dissolving  a  corporation.1 

It  is  sometimes  necessary  to  treat  incorporated  clubs 
and  societies  whose -members  are  elected  by  vote  of 
existing  members,  but  which  have  disorganized  or 
otherwise  lost  their  membership,  just  as  if  the  corpo- 
ration were  dissolved.  But  the  mere  death  of  members 
has  ceased  to  be  a  matter  of  any  importance  in  the  case 
of  corporations  whose  capital  is  represented  by  shares 
of  stock  transferable  by  assignment  or  operation  of  law. 
Such  shares  will,  while  outstanding,  always  be  the  prop- 
erty of  individuals  who,  for  the  time  being,  will  con- 
stitute the  membership  of  the  corporation. 

§  1007.  Abandonment  not  dissolution. — By  adhering  to- 
the  legal  definition  of  terms  there  should  be  no  diffi- 
culty in  determining  when  a  termination  of  corporate 
existence  has  taken  place.  The  franchise  of  being  a 
corporation  aside  from  its  more  extensive  legal  defi- 
nition as  a  political  agency,  is  a  species  of  property 
belonging  to  the  incorporators.  This  right  of  property 
like  that  to  an  estate,  is  not  extinguished  or  divested 
by  mere  nonuser,  but  may  be  abandoned  and  remain 
in  abeyance  and  be  again  resumed.  The  body  of  cor- 
porators after  disbanding,  may,  if  they  see  fit,  subse- 
quently reorganize  and  again  set  the  legal  entity  in 
motion  under  its  original  name  and  in  the  exercise  of 
all  its  former  powers.2  __ 

Courts  have,  in  several  instances,  treated  corporations 
as  having  been  dissolved  for  the  purpose  of  attaining 


Vt.  238;  Strickland  v.  Pritchard,  37  Vt.  324;  See  Regents  of  University  v.  Wil- 
liams, 9  G.  &  J.  365. 

i  School  Dist.  v.  Greenfield,  64  N.  H.  84 

2  Featherstonehaugh  v.  Le   Moor,  etc.,  Clay  Co.,  L  K.  1  Eq.  318. 
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the  ends  of  justice.  They  have  in  such  cases,  seized 
upon  the  results  of  what  has  occurred  without  under- 
taking the  unprofitable  task  of  determining  the  real  na- 
ture of  the  acts  or  the  motives  which  actuated  the  body 
of  corporators  in  doing  them.  They  have  seldom  gone 
further  in  such  cases,  than  to  say,  that  whether  the 
corporation  was  dissolved  or  not,  its  condition  was  for 
practical  purposes  equivalent  to  a  state  of  dissolution.1 
Courts  of  equity  frequently  presume  dissolution  when, 
in  a  legal  sense,  no  dissolution  has  occurred.  It  is  well 
settled  that  a  dissolution  does  not  result  from  a  failure 
to  elect  officers  ;2  nor  by  a  sale  and  assignment  of  all 
the  corporate  property  ;3  nor  from  the  fact  that  the  en- 
tire property  has  been  leased  to  another  corporation;* 
nor  because  one  person  owns  all  the  stock;5  nor  by  a 


1  Id  Bradt  v.  Benedict,  17  N.  T.  73,  Seldon,  J.,  after  a  review  of  the  decisions 
in  that  state  said :  "It  appears  from  these  cases  that  in  order  to  justify  the  in- 
ference that  a  corporation  has  surrendered  its  franchises,  it  is  not  sufficient  that 
it  has  become  utterly  insolvent,  nor  even  that  every  vestige  of  its  property  has 
been  sold  by  the  sheriff,  but  it  must  also  have  lost  all  power  to  continue  or  to 
resume  business."    See  also,  Swan,  L.,  etc.,  Co.  v.  Frank,  39  Fed.  Eep.  456. 

2  Kelsey  v.  Pfaudler,  etc.,  Co.,  45  Hun,  10;  Eose  v.  Tump.  Co.,  3  Watts,  46; 
Com.  v.  Cullen,  13  Pa.  St.  133;  Hoboken  Bldg.,  etc.,  Ass'n  v.  Martin,  13  N.  J 
Eq.  427;  Evarts  v.  Killingworth  Mfg.  Co.,  20  Conn.  447;  Nashville  B'k  v.  Pet- 
way,  3  Humph.  522;  Boston  Glass  Mfg.  Co.  v.  Langdon,  24  Pick.  49;  Cahill  v. 
Kalamazoo,  etc.,  Ins.  Co.,  2  Doug.  (Mich.)  124,  140;  Harris  v.  Miss.  Val.,  etc., 
E.  E.  Co.,  51  Mich.  602;  Phillips  v.  Wickham,  1  Paige,  590;  Slee  v.  Bloom,  5 
Johns.  Ch.  366;  19  Johns.  Ch.  456;  St.  Louis,  etc.,  Loan  Ass'n  v.  Augustin,  2 
Mo.  App.  123;  People  v.  Wren,  5  111,  269;  Muscatine  Turn-Verein  v.  Finch,  18 
la.  469. 

8  Barclay  v.  Talman,  4  Edw.  Ch.  123;  Decamp  v.  Aylword,  52  Ind.  468; 
Eeichwauld  v.  Com.  Hotel  Co.,  106  111.  439;  Eollins  v.  Clay,  33 Me.  132;  Kansas 
City  Hotel  v.  Same,  65  Mo.  279;  Troy,  etc..  E.  E.  Co.  v.  Kerr,  17  Barb.  581. 

*  State  v.  Merchants,  37  O.  St.  251;  Smith  v.  Gower,  2  Dur.  17;  State  v.  Eives, 
5  Ind.  L.  297;  Bruffett  v.  Gt.  West.  E.  B.  Co.,  25  111.  353. 

6  Newton  Mfg.  Co.  v.  White,  42  Ga.  148;  Sharp  v.  Dawes,  46  L.  J.  (Q.  B.) 
104;  Button  v.  Hoffman,  61  Wis.  20;  Swift  v.  Smith  (Md.),  6  East.  Eep.  574; 
England  v.  Dearborn,  141  Mass.  509;  Hopkins  v.  Eoseclare  Leal  Co.. 72  111. 
373;  Bellona  Co.'s  Case,  3  Bland.  (Md.)  442,  446;  Eussell  v.  McLellan,  14  Pick. 
63  where  two  persons  had  acquired  all  the  stock. 
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cessation  of  all  corporate  business  -,1  nor  by  the  death 
of  its  stockholders  ;2  nor  by  insolvency.3 

But  where  necessary  to  prevent  loss  to  stockholders 
or  creditors  the  existence  of  one  or  more  of  these  cir- 
cumstances will  be  sufficient  to  warrant  the  court  in 
winding  up  the  corporation  and  distributing  the  assets 
as  in  case  of  dissolution.4  And  where  a  corporation 
has  long  ceased  to  do  business  and  is  entirely  destitute 
of  assets,  a  decree  dissolving  it  will  not  be  reversed 
upon  appeal  by  some  of  the  stockholders  ;  such  decree 
not  being  calculated  to  injure  them.5 

§  1008.  Statutory  dissolution. — We  may  now  safely 
advance  from  all  inquiry  into  past  theories  and  de- 
finitions of  corporate  dissolution,  to  the  broad  prop- 
osition that  where  the  methods  by  which  a  corporation 
may  be  dissolved  are  prescribed  by  statute  these  must 
be  substantially  pursued.6 

Under  statutory  provisions  which  generally  prevail 
an  end  can  be  put  to  the  existence  of  a  corporation 
before  the  period  of  corporate  existence  limited  by  law 
or  fixed  in  its  charter  in  but  two  ways  :— 


1  Attorney-General  v.  B'k,  Hopkins'  Ch.  (N.  Y.),  403;  Baptist  Meeting  House 
t.  Webb,  66  Me.  398;  Harris  v.  Nesbit,  24  Ala.  398;  Kansas  City,  etc.,  Co.  v. 
Sauer,  65  Mo.  279,  28S;  Nimmons  v.  Tappan,  2  Sweeney  1ST.  T.  652;  State  v. 
Brown,  58  N.  H.  370;  Ee  Jackson,  etc.,  Co.,  4  Sandf.  Ch.  559;  West  v.  Caro. 
lina,  etc.,  Co.,  31  Ark.  476;  Bachev.  Horticultural  Soc.  10  Lea,  436-  Brandon  Iron 
Co.  v.  Gleason,  24  Vt.  22S;  Atlanta  v.  Gate,  etc.,  Co.,  71  Ga.  106. 

2  Russell  v.  McLellan,  14  Pick.  63,  69;  Boston  Glass  Mfg.  Co.  v.  Langdon,  24 
Id.  49,  52. 

3  Moseby  v.  Burrows,  52  Tex.  396;  Valley  B'k,  etc.,  Sav.  Inst.  v.  Sewing  Soc. 
2S  Kan.  423;  State  v.  Merchant,  37  O.  St.  251;  Nat.  B'k  v.  Ins.  Co.,  104  U.  S. 
54;  Kinkaid  v.  Dwinnelle,  59  1ST.  Y.  548. 

■>  Slee  v.  Bloom,  5  Johns.  Ch.  366;  Bradt  v.  Benedict,  17  N.  Y.  93;  Losee  v. 
Bullard,  79  N.  Y.  404. 

6  Ailing  v.  Ward  (111.),  24  N.  E.  551. 

6  In  Ala.  a  corporation  is  dissolved  ipso  facto  within  the  meaning  of  the  stat- 
ute imposing  a  liability  upon  stockholders,  upon  dissolution,  when  it  makes  an 
assignment  for  the  benefit  of  creditors  and  ceases  to  do  business.  McDonnell 
v.  Ala.,  etc.,  Ins.  Co.,  85  Ala.  401;  See  In  re  Livingston,  etc.,  Ass'n,  15  C.  P. 
E   (N.  Y.J215;  People  v.  Obrien,  111  N".  Y.  1. 
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1.  By  voluntary  dissolution  corresponding  to  sur- 
render at  common  law. 

2.  By  involuntary  dissolution  or  judgment  of  for- 
feiture which  has  the  same  meaning  and  effect  as  at 
common  law.  The  first  may  be  likened  to  the  suicide 
of  a  natural  person  ;  the  second  to  the  forfeiture  of  an 
individual's  life  to  the  state  for  violation  of  law;  and  the 
case  of  a  corporation  continuing  until  the  period  fixed 
in  its  charter  may  be  compared  to  that  of  a  person  who 
lives  out  his  allotted  days  and  dies  a  natural  death. 

§  1009.  Voluntary  dissolution. — In  the  absence  of  stat- 
utory provision  for  the  surrender  of  a  corporate  fran- 
chise the  question  of  what  amounts  to  a  surrender  is 
largely  one  of  fact.  Proof  of  facts  clearly  indicating 
such  an  intention  will  be  sufficient.1 

A  thorough  consideration  of  the  question  of  whether 
the  members  of  a  corporation  possess  the  power  to  dis- 
solve it  and  distribute  its  capital  otherwise  than  accord- 


1  In  the  case  of  People  v.  College  of  Cal.,  38  Cal.  166,  the  corporation  was 
formed  under  general  law  providing  for  the  incorporation  of  colleges.  The  trus- 
tees in  whom  all  the  powers  of  the  corporation  were  vested  by  law,  had  acquired 
for  from  time  to  time,  general  donations  of  money  from  individuals  for  the  bene- 
fit of  the  college  and  also  acquired  certain  real  estate  by  purchase.  The  presi- 
dent and  board  of  trustees  of  the  college,  desiring  to  transfer  its  property  and 
business  generally,  to  and  become  incorporated  as  part  of  another  institution, 
passed  a  resolution  that  upon  certain  conditions  being  performed,  by  the  latter, 
and  the  procurement  of  the  necessary  legislation  for  the  purpose  "  then  the  col- 
lege of  California  will  dis-incorporate,  and  after  discharging  all  its  debts  pay  over 
its  net  assets  to  such  university." 

The  propositions  and  conditions  embodied  in  the  resolutions  were  accepted 
and  performed,  and  all  the  real  estate  which  it  had  purchased  was  deeded  by  the 
president  and  board  of  directors  to  the  corporation  referred  to  in  the  resolution, 
which  was  the  State  University.  The  action  was  brought  to  quiet  the  title  of 
the  State  of  California  to  the  land,  and  it  was  decided  that  the  acts  done  by  the 
corporation  known  as  the  College  of  California  amounted  to  a  surrender  of  its 
franchise  to  the  State,  and  after  such  surrender  had  been  made,  and  the  convey- 
ance executed,  all  its  personal  estate  remaining  after  the  payment  of  its  debts 
and  all  its  real  property  acquired  by  purchase  for  value,  would  have  vested  by 
operation  of  law  in  the  state. 
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ing  to  the  provisions  of  the  statute,  may  be  found  in 
Kohl  v.  Lillienthal  where  the  law  on  the  subject  was 
ably  expounded  and  the  statutes  carefully  construed. 
The  conclusion  reached  was  contrary  to  the  right  to 
do  so  notwithstanding  the  benefit  which  might  thereby 
accrue  to  the  corporation  and  its  members,1 

This  view  is  borne  out  in  cases  where  other  means 
than  the  judgment  of  a  court  were  prescribed  by  law 
for  carrying  into  effect  the  dissolution.  Thus,  where 
it  was  provided  that  notice  of  the  dissolution  must  be 
given  to  the  governor,  the  judgment  of  a  court  of  law 
was  held  ineffectual.2  Leave  of  court  need  not  be  had 
before  an  action  can  be  maintained  to  dissolve  a  cor- 
poration.3 

§  1010.  Practice— Parties.— Under  such  statutes  the 
court  cannot  grant  the  relief  without  some  sufficient 
cause  being  shown  even  where  a  majority  in  interest 
join  in  asking  it.4    If  the  schedule  presented  has  been 


i  81  Cal.  378;  22  P.  689,  Fox,  J.,  delivering  the  opinion  of  the  majority 
of  the  court,  said:  *'  When  a  method  of  procedure  is  prescribed  by  which 
a  corporation  may  be  dissolved,  that  method  must  be  followed.  When  it  is 
provided  that  the  application  must  be  made  to  the  superior  court,  and 
must  be  in  writing,  verified,  and  must  show  that  at  a  meeting  of  the  stock- 
holders called  for  that  purpose,  the  dissolution  was  resolved  upon  by  a  two- 
thirds  vote  of  all  the  stockholders,  and  that  all  claims  and  demands  against 
the  corporation  have  been  satisfied  and  discharged,  there  will  be  none  SO' 
bold  as  to  contend  that  a  voluntary  dissolution  of  a  corporation  can  be- 
effected  without  compliance  with  the  requirements ;  and  it  is  equally  certain 
that  when  the  legislature  has  said  in  the  same  section  of  the  Code,  in  which 
it  has  forbidden  the  directors  to  divide  the  capital  stock  of  a  corporation 
among  the  stockholders,  that  the  remaining  capital  may  be  distributed  after 
the  payment  of  all  its  debts  upon  its  dissolution,  or  the  expiration  of  its 
term  of  existence,  the  intention  was  that  there  should  not  be  a  distribution 
under  any  other  circumstances." 

«  Chesapeake,  etc.,  Co.  v.  Bait.,  etc.,  B.  R.  Co.,  4  Gill.  <fc  J.  1,  107.  See 
Lime  v.  Wagoner,  71  Ala.  581.  See  Tutwiler  v.  Tuscaloosa,  etc.,  Co.,  89 
Ala.  391 ;  7  So.  98.     Under  the  N.  Y.  Statute  C  C  P.  sec.  1798. 

8  People  v.  Lowe,  47  Hun,  577. 

*  lb.  It  was  held  to  constitute  good  cause  for  dissolving  a  corporation 
organized  as  a  stock  exchange,  the  members  having  no  community  of.  in.- 
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made  in  good  faith,  the  mere  fact  that  it  is  defective  in 
details,  is  no  reason  for  refusing  the  relief  prayed.1 

Upon  such  petition  being  presented,  the  court  may- 
make  an  order  requiring  all  persons  interested  in  the 
corporation  to  show  cause  why  it  should  not  be  dis- 
solved. Such  order  is  in  the  nature  of  process  for 
bringing  persons  interested  before  the  court,  and  unless 
its  provisions  are  in  strict  compliance  with  the  statute 
it  is  void.2  Under  the  New  York  statute,  the  motion, 
application  and  other  papers  and  orders  thereon  must 
be  served  upon  the  attorney-general.3  But  such  ser- 
vice is  not  required  where  the  appointment  of  a  trustee 
of  the  corporation  is  sought,  the  execution  of  a  trust 
being  independent  of  the  court  except  in  the  sense  of 
its  general  supervision  of  trusts  and  trustees.4  The 
corporation  is  a  necessary  party  in  a  proceeding  insti- 
tuted by  stockholders  under  the  West  Virginia  statute.6 
An  injunction  will  not  be  granted  by  a  state  court  to 
restrain  parties  from  proceeding  in  the  federal  court 
for  winding  up  the  affairs  of  an  insolvent  corporation 
or  of  one  which  has  abandoned  its  business.6 


terest  where  it  appeared  that  dissolution  was  favored  by  a  large  majority 
of  its  stockholders,  and  directors  who  owned  the  capital  stock  and  con- 
trolled its  operations,  that  only  the  small  minority  would  be  benefited  by 
its  continuance,  and  that  its  operations  had  long  previously  ceased.  In  re 
Imp.  &Groo.  Ex.,  28  N.  Y.  S.  Eep.  416;  8N.  Y.  S.  319.  See  also,  Kelsey  v. 
■Fermentation  Co.,  19  Abb.  N.  C.  427;  Edison  E.  L.  Co.,  21  lb.  119.  A  claim 
that  the  corporation  was  indebted  to  plaintiff  was  insolvent,  was  held  in- 
sufficient to  warrant  its  dissolution  under  the  Kentucky  statute.  A  judg- 
ment execution  and  return  nulla  bona  should  be  shown.  McMurty  v.  Mont- 
gomery Mas.  T.  Co.,  86  Ky.  206;  S  S.  W.  570. 

i  In  re  Santa  Eulalia  S.  M.  Co.,  51  Hun,  640;  2  N.  Y.  S.  221.  The  pen- 
dency of  proceedings  for  voluntary  dissolution  is  no  bar  to  a  proceeding  by 
the  attorney-general  in  quo  warranto  to  dissolve  the  corporation.  People  v. 
Seneca  L.  G.  &  W.  Co.,  52  Hun,  174. 

5  People  v.  Seneca  L.  G.  &  W.  Co.,  52  Hun,  174. 
a  lb. 

*  In  re  Gay,  21  N.  Y.  S.  Bep.  346;  4  N.  Y.  S.  602. 

*  C.  53  Code  W.  Va.  1868.     See  Hurst  v.  Coe,  30  W.  Va.  158 ;  3  S.  E.  564. 

6  Kessler  v.  Continental  C.  &  I.  Co.,  42  P.  258. 
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§  1011.  Dissolution  by  consolidation  with  another  corpo- 
ration.—"Whether  a  consolidation  effects  a  dissolution  of 
the  consolidating  corporations  is  a  question  of  law,  and 
generally  depends  upon  the  construction  of  the  statute 
or  provision  in  the  charter  under  which  it  is  brought 
about.  In  most  cases  it  results  in  dissolution.1  The 
general  rule  is  subject  to  exceptions  arising  from  the 
wording  of  the  statutes  and  the  peculiar  circumstances 
of  each  case.2  General  statutory  provisions  in  most  of 
the  states  impose  upon  the  new  corporation  the  obli- 
gations of  the  consolidating  companies.3 

§  1012.  Consent  of  members  required.— In  the  absence 
of  statutory  provisions  for  voluntary  dissolution,  it  is 
an  important  and  a  somewhat  unsettled  question  by 
whom  the  power  to  effect  a  dissolution  may  be  exer- 
cised ;  whether  a  bare  majority  have  power  to  dissolve 
the  corporation  or  unanimous  consent  is  required.* 
The  weight  of  authority  is  to  the  effect  that,  without 
authority  in  the  charter  or  general  law,  a  majority  have 
no  such  power.     But  here  again,  it  is  necessary  to  dis- 


i  Shields  v.  Ohio,  95  U.  S.  319 ;  B.  E.  Co.  v.  Ga.,  98  U.  S.  359 ;  Atlanta 
etc.,  B.  B.  Co.  v.  Ga.,  63  Ga.  483;  Clearwater  v.  Meredith,  1  Wall.  25,  40; 
McMahon  v.  Morrison,  16  Ind.  172 ;  State  v.  Bailey,  16  Id.  46 ;  Powell  v. 
North  Mo.  E.  B.  Co.,  42  Mo.  63 ;  Bacine,  etc.,  B.  B.  Co.  v.  Farmers'  Loan  & 
T.  Co.,  49  111.  331,  349 ;  Charity  Hospital  v.  New  Orleans,  etc.,  Co.  (La.),  4  So. 
Eep.  433;  Ohio,  etc.,  Co.  v.  People,  123  111.  467;  14  N.  E.  Bep.  874;  N.  O., 
etc.,  Co.  v.  Louisiana,  etc.,  Co.,  11  Fed.  Bep.  277.  See  Meyer  v.  Johnson, 
64  Ala.  603;  Central  B.  B.  Co.  v.  Ga.,  92  U.  S.  665. 

2  Wabash,  etc.,  E.  B.  Co.  v.  Ham,  114  IT.  S.  587,  595;  State  v.  Merchant,  37 
O.  St.  251;  Prouty  v.  Lake  Shore,  etc.,  E.  E.  Co.,  52  N.  Y.  363;  Henderson  v. 
Central  Pass.  Ey.  Co.,  21  Fed.  Bep.  358;  Kohl  v.  Lillienthal,  81  Cal.  378. 

8  For  construction  of  N.  Y.  Stat.  1884,  see  Edison  Electric  Light  Co.  v.  New 
Haven  Elec.  Co.,  35  F.  233. 

4  Where  the  constitution  of  a  building  association  provides  that  it  shall  con- 
tinue for  eight  years,  unless  all  its  debts  are  paid  and  stock  redeemed  in  a  shorter 
time,  a  resolution  of  such  corporation  dissolving  itself  before  the  expiration  of 
such  time  is  of  no  effect,  unless  all  the  shareholders  consent  to  the  dissolution. 
Barton  v.  Enterprise  Loan  &  Bldg.  Ass'n  of  Wabash,  114  Ind.  226;  16  N.  E. 
486. 
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tinguish  between  a  formal  dissolution  and  an  abandon- 
ment or  surrender.  There  is  no  doubt  that  if  the  cor- 
poration is  insolvent  or  doing  a  failing  business  and 
is  unable  to  accomplish  the  objects  for  which  it  was 
formed,  a  minority  cannot  compel  a  majority  to  pro- 
ceed, and  perhaps  a  majority  would  be  restrained  in 
some  cases  from  imperiling  the  interests  of  a  minority 
by  so  doing.  Thus  an  abandonment  would  be  brought 
about,  from  which  by  lapse  of  time  a  surrender  would 
be  presumed.1 

It  has  been  held,  however,  that  the  majority  have 
this  power  under  ordinary  circumstances.2  "Where  the 
corporation  is  solvent  and  proceeding  with  its  business 
and  the  term  during  which  the  corporation  was  to 
exist  has  not  expired  ; 3  where  a  dissolution  is  desired 
in  order  to  obtain  a  new  charter  for  a  different  object  ;  4 
where  the  object  is  to  effect  a  consolidation  which 


1  The  corporation  may  be  dissolved  by  unanimous  consent.  See  Mobile  & 
Ohio  R.  R.  Co.  v.  State,  29  Ala.  573;  Savage  v.  Walsh,  26  Id.  619;  Atty..-Gen.  v. 
Clergy  Society,  10  Rich.  Eq.  604;  Chesapeake  &  Ohio  Canal  Co.  v.  Bait.  &  O. 
R.  R.  Co.,  4  Gill.  &  J.  1,  121;  Mclntyre  Poor  School  v.  Zanesville,  etc.,  Canal 
Co.,  9  O.  203;  Lagrange,  etc.,  R.  R.  Co.  v.  Reimey,  7  Coldw.  430;  Sleev.  Bloom, 
19  Johns.  456;  Webster  v.  Turner,  12  Hun,  264;  Houston  v.  Jefferson  Cal.,  63 
Pa.  St.  428;  Denikev.  N.  T.  etc.,  Co.,  80  N.  Y.  599,  606.  Where  a  statute 
creating  a  corporation,  and  authorizing  it  to  build  a  railroad,  provides  that,  if 
the  corporation  shall  not  begin  construction  within  a  certain  time,  the  corpora- 
tion shall  be  dissolved,  such  failure  does  not  ipso  facto  dissolve  the  corporation. 
In  re  Kings  County  Elevated  Ry.  Co.,  105  N.  Y.,  97;  13  N.  E.  18;  Day  v. 
Ogdensburg  &  L.  C.  R.  Co.,  107  N.  Y.  129. 

2  Tread  well  v.  Salisbury  Mfg.  Co.,  7  Gray,  393;  Hancock  v.  Holbrook,  9 
Fed.  Rep.  353;  Wilson  v.  Central  Bridge,  9  R.  I.  590.  But  see  N.O.  etc.,  Co.  v. 
Harris,  27  Miss.  577;  Ward  v.  Society,  etc.,  28  Eng.  Ch.  370;  Berry  v.  Broach, 
65  Miss.,  450;  4  South.  Rep.  117;  and  contra,  Zabriskie  v.  Hackensack,  etc., 
R.  R.  Co.,  18  N.  Y.  Eq.  178;  Mowrey  v.  Indianapolis,  etc.,  R.  R.  Co.,  4  Bliss. 
78;  Lauman  v.  Lebanon,  etc.,  R.  R.  Co.,  30  Pa.  St.  42. 

3  Kean  v.  Johnson,  9  N.  J.  Eq.  401;  In  re  Imp.  &  Groc.  Exch.,  28  N.  Y.  St. 
R.  416;  2  N.  Y.  S.  257;  Sportsman's  Ass'n,  2  N.  Y.  S.  63.  It  is  otherwise  in 
Louisiana,  where  the  directors  are  vested  with  power  to  dissolve  a  corporation. 
Hancock  v.  Holbrook,  40  La.,  Ann.  53;  3  So.  351;  Van  Schmidt  v.  Huntington, 
1  Cla.  25-,  Barton  v.  Enterprise,  etc.,  Ass'n,  114  Ind.,  226;  16  N.  E!  Rep.  486. 

4  Ward  v.  Soc.  of  Attys.  1  Coll.  370. 
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would  otherwise  be  ultra  vires,1  or  it  is  a  device  for 
other  unauthorized  purposes,2  a  bare  majority  cannot 
■effect  a  dissolution. 

§  1013.   Recognition  of  the  fact  of  dissolution  by  the 

state.— It  is  not  clear  upon  the  authorities  whether  at 
common  law,  after  the  stockholders  have  voted  a  dis- 
solution, any  act  on  the  part  of  the  state  is  necessary 
to  carry  the  dissolution  into  effect.  The  prevailing 
opinion  is,  that  some  form  of  legislative  recognition  of 
the  dissolution,  or  the  decree  of  a  court  possessing 
statutory  jurisdiction  is  required  to  consummate  the 
dissolution.3 

§  1014.  Resulting  legal  and  equitable  rights. — After  a 
dissolution  a  corporation  was  not  recognized  at  common 
law  for  any  purpose.  The  corporate  entity  was  totally 
extinguished,  and  the  corporators  could  no  longer  act 
in  its  name  to  do  any  corporate  act.  All  suits  by  or 
-against  it  abated.* 


i  Black  v.  Del.,  etc.,  Canal  Co.,  22  N.  J.  Eq.  403. 

2  Polar  Star  Lodge  v.  Polar  Star  Lodge,  16  La.  Ann.  53;  Curren  v.  Sontini, 
Id.  27;  Mobile,  etc.,  E.  R.  Co.  v.  State,  29  Ala.  573. 

8  LaGrange  &  M.  R.  R.  Co.  v.  Ramsey,  7  Coldw.  420;  Harris  v.  Musking- 
man  Mfg.  Co.,  4  Blackf.  267;  Town  v.  B'k,  etc.,  Raisin,  2  Doug.  (Mich.)  530; 
Currier  v.  Santim,  16  La.  Ann.  27;  Norris  v.  Mayor,  etc.,  1  Swan.  164;  Bradt  v. 
Benedict,  17  N.  Y.  93,  99;  Boston  Glass  Co.  v.  Langdon,  24  Pick.  49;  Wilson  v. 
Propr.  of  Cent.  Bridge,  9  R.  I.  590;  Penobscot  Broom  Corp.  v.  Lamson,  16  Me. 
224;  Engfield,  etc.,  Co.  v.  Conn.  Riv.  Co.,  7  Conn.  28,  45;  Mamma  v,  Potomac, 
etc.,  Co.,  8  Pet.  281,  287;  N.  T.  etc.,  Wks.  v.  Smith,  4  Duer,  362;  Powell  v. 
Oregonian  Ry.  Co.,  38  Fed.  Rep.  187.  A  notice  of  the  dissolution  sent  to  the 
governor  is  insufficient.  Merchants'  B'k  v.  Heard,  37  Ga.  401;  Revere  v.  Bos- 
ton, etc.,  Co.,  15  Pick.  351.  But  the  governor  may  be  authorized  by  statute  to 
accept  dissolution  and  make  proclamation  of  the  same.  Campbell  v.  Miss.  Un. 
B'k,  7  Miss.  625.  The  sale,  by  legislative  permission,  of  the  franchises  of  a 
toll-road  company  operates,  in  the  absence  of  any  rights  in  third  persons,  as  a 
dissolution  of  the  corporation.     Snell  v.  City  of  Chicago  (111.),  24  N.  E.  532. 

4  McCulloch  v.  Norwood,  58  K.  T.  562;  In  re  Norwood,  32  Hun,  196;  Greeley 
v.  Smith,  3  Story  C.  C.  657;  Saltmarsh  v.  Planters,  etc.,  B'k,  17  Ala.  761;  Mer- 
rill v.  Suffolk  B'k,  31  Me.  57;  Ingraham  v.  Terry,  11  Humph.  572;  Life  Ass'n  v. 
Fassett,  102  111.  315;  Piatt  v.  Ashman,  32  Hun,  230;  Dobson  v.  Simonton,  86 
N.  C.  492. 
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But  state  legislatures  have  generally  provided  for  the 
maintainanee  of  new  suits  and  the  prosecution  of  such 
as  have  been  already  instituted.  Such  acts  are  con- 
stitutional.1 

By  act  of  Congress,  July  12,  1882,  extending  for  the 
purpose  of  liquidation  the  franchises  of  such  national 
banking  asociations  as  do  not  extend  the  periods  of 
their  charters  and  making  applicable  to  them  the 
statutes  relating  to  liquidation  of  banking  associations, 
such  an  association  may  continue  to  elect  officers  and 
directors  for  the  purpose  of  effecting  the  liquidation.2 

A  corporation  could  not  be  a  party  at  common  law  to 
any  action,  and  suits  already  brought  against  it  were 
abated  by  its  dissolution,  for  a  judgment  rendered 
against  a  defendant  not  in  existence  was  a  nullity.3- 
Under  the  statute,  however,  the  trustees  or  the  receiver 
appointed  by  the  court  stand  for  the  corporation  and 
keep  it  before  the  court  for  purposes  of  judgment,  and 
appeal  therefrom.* 

*  Laws  N.  V.  1867,  c.  254,  as  amended  by  Laws  1879,  c.  503,  provides  that 
any  railroad  company  may  take  a  transfer  of  any  or  all  of  the  stock  of  a  railroad. 

2  Stetson  v.  City  B'k,  etc,  2  O.  St.  167;  Foster  v.  Essex  B'k,  16  Mass.  244. 
See  also,  Miller  v.  Newburg,  etc.,  Co.,  31 W.  Va.,  836;  8  S.  E.  Rep.  600,  hold- 
ing that  an  action  will  lie  under  such  statute  for  a  tort  committed  after  dissolu- 
tion. 

8  See  Richards  v.  Attleborough  Nat.  B'k,  148  Mass.,  187;  19  N.  E.  353. 
The  dissolution  of  a  national  bank  by  decree  of  a  federal  court  does  not  affect 
rights  of  a  creditor  whose  action  against  the  bank  was  pending  at  the  time  in  a 
state  court.  Bank  of  Montreal  v.  Fidelity  Nat.  Bank,  17  N.  T.  St.  Rep.  8S;  1 
N.  T.  S.  852. 

4  Hightower  v.  Thornton,  8  Ga.  486;  Mayor  of  Colchester  v.  Seaber,  3  Burr. 
1866;  Rex  v.  Pasmore,  3  T.  R.  242;  Commercial  B'k  of  Natchez  v.  Chambers,  8 
Sm.  &  M.  9;  Port  Gibson  v.  Moore,  13  Sm.  &  M.  157;  Fox  v.  Horah,  1  Ired.  Eq. 
358;  Commercial  B'k  v.  Lockwood,  2  Harr.  (Del.),  8;  Ingraham  v.  Terry,  11 
Humph.  572;  Malloy  v.  Mallett,  16  Jones,  Eq.  345;  1  Bl.  Com.  484. 

3  Kelsey  v.  Pfaudler,  etc.,  Co.,  45  Hun,  10.  Plaintiff,  in  a  pending  action 
against  a  corporation  for  personal  injuries,  is  not  a  creditor,  within  the  mean- 
ing of  the  Revised  Laws  of  New  York,  providing  that,  upon  dissolution  of  a 
corporation,  the  directors  shall  be  trustees  for  the  creditors,  with  power  to  settle 
the  affairs  of  the  corporation;  and  such  action,  on  expiration  of  the  charter  of 
the  corporation,  cannot  be  continued  against  the  directors.  Grafton  v.  Unioa 
Ferry  Co.,  13  N.  V.  S.  878. 
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A  quo  warranto  proceeding  against  an  individual  for 
usurping  a  corporate  franchise  does  not  abate  by  the 
death  of  the  defendant,  since  it  is  in  the  nature  of  a 
proceeding  in  rem.1  And  the  same  rule  would  apply  if 
the  corporation  should  be  dissolved  pending  the  action. 
No  judgment  could,  in  such  case,  be  rendered  forfeit- 
ing the  franchise  of  being  a  corporation,  but  only  the 
franchises  possessed  by  the  corporation. 

It  has  been  held  that  proceedings  in  bankruptcy  in  the 
federal  courts  did  not  abate  by  the  dissolution.2  And 
an  injunction  will  be  granted  to  prevent  dissolution 
where  justice  demands  that  a  pending  suit  shall  proceed 
to  judgment.3 

Generally  speaking,  however,  the  dissolution  of  a 
corporation  puts  an  end  to  the  enterprise  and  suspends- 
all  legal  rights.  The  extinction  of  the  corporation 
terminates  its  ownership  of  property,  and  at  common 


company  of  which  it  is  lessee,  and  may  issue  its  stock  in  lieu  thereof;  that 
"  whenever  the  whole  of  the  said  capital  stock  shall  have  been  so  surrendered 
or  transferred  .  .  .  the  estate,  property,  rights,  privileges,  and  franchises 
of  the  said  corporation  whose  stock  shall  have  been  so  surrendered  or  trans- 
ferred shall  thereupon  vest  in"  the  company  to  which  the  transfer  shall  have 
been  made;  and  that  "existing  liabilities  or  the  rights  of  creditors  of  the  cor- 
poration whose  stock  shall  have  been  so  surrendered  or  transferred ' '  shall  not 
"  be  in  any  way  affected  or  impaired  by  this  act."  Held,  that  the  lessor  cor- 
poration did  not,  by  such  transfer  of  its  stock,  lose  its  corporate  character,  so  as' 
to  abate  condemnation  proceedings  instituted  before  the  transfer  of  its  stock. 
In  re  Metropolitan  El.  Ry.  Co.,  12  N.  Y.  S.  506;  In  re  Jones,  Id.;  In  re  New 
York  El.  R.  Co.,  Id. ;  In  re  Clarkson,  Id. 

A  federal  circuit  court,  which  has  obtained  possession  of  the  property  of  an 
insolvent  corporation  in  proceedings  instituted  against  it  by  its  creditors,  and 
which  has  been  directed  by  the  United  States  supreme  court  to  make  a  distribu- 
tion of  such  property  among  the  creditors  in  a  specified  manner,  does  not  lose 
its  jurisdiction  by  the  dissolution  of  the  corporation  and  the  appointment  of  a 
receiver  by  a  state  court;  nor  do  such  proceedings  in  the  state  court  necessitate 
a  revival  of  the  suit  in  the  federal  court.  Lake  Superior  Iron  Co.  v.  Brown, 
Bonnell  &  Co.,  44  F.  539. 

1  2  Kyd  on  Corp.  503;  Rex  v.  Emery,  2  T.  R.  397,  399. 

2  Piatt  v.  Archer,  9  Blatchf.  559.    But  see  Hart  v.  Boston,  etc.,  R.  R.  Co.,  40' 
Conn.  524. 

8  Fisk  v.  Un.  Pac.  R.  R.  Co.,  10  Blatchf.  518. 
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law  its  real  estate  reverted  to  the  original  owners  while 
its  personality  escheated  to  the  crown.1 

§  1015.  Property  rights  preserved  in  equity.— Upon  the 
dissolution  of  a  capital  stock  corporation,  the  interests 
of  the  several  stockholders  are  reduced  to  mere  equi- 
table rights.  Their  shares  generally  represent  distrib- 
utive interests  in  the  funds  of  the  corporation  after  the 
payment  of  its  debts.  Although  the  legal  rights  are 
extinguished  in  the  absence  of  statutory  provision  to 
preserve  them,  and  the  franchises  may  be  forfeited  to 
the  state,  property  rights  are  not  subject  to  confiscation 
by  the  state,  but  devolve  according  to  the  ordinary  rules 
of  law  and  equity.2  Nor  are  any  contracts  or  convey- 
ance already  made  invalidated  by  dissolution.3 

§  1016.  Effect  upon  title  to  real  estate.— The  rule  of  the 
common  law,that  the  real  estate  reverted  to  the  grantors 
and  that  the  personalty  escheated  to  the  king,  was  first 
applied  to  ecclesiastical  corporations.  The  realty  was 
usually  acquired  by  them  in  the  form  of  donations,  and 


1  White  v.  Campbell,  5  Humph.  38;  Mayor  of  Colchester  v.  Seaber,  3  Burr, 
1868,  per  Lord  Mansfield;  State  B'k  v.  State,  1  Blatchf.  (Ind.)  280,  283;  Rex 
t.  Pasmore,  3  T.  R.  199;  Nevitt  v.  B'k  of  Port  Gibson,  6  Sm.  &  M.  533,  535. 
and  cases  cited  by  Justice  Thatcher;  1  Bl.  Com.  484. 

2  Bacon  v.  Robertson,  18  How.  486;  State  B'k  v.  State,  1  Blatchf.  267;  Cur- 
ran  v.  State,  15  How.  304;  Commercial  B'k  of  Natchez  v.  Chambers,  8  Sm.  & 
M.  52,  53;  Rowland  v.  Meader  Furniture  Co.,  38  Ohio  St.  270.  A  trust  agree- 
ment under  which  defendants  received  the  property  and  stock  of  several  cor- 
porations having  been  adjudged  unlawful  and  void,  defendants  held  the  prop- 
erty so  received  by  them  under  an  implied  trust  for  the  benefit  of  the  certificate 
holders  under  the  agreement.  Cameron  v.  Havemeyer,  12  N.  T.  S.  126; 
Havemeyer  v.  Brooklyn  Sugar  Refinery,  Id.  The  fact  that  the  corporation  was 
not  lawfully  dissolved  is  immaterial.  Panhandle  Nat.  B'k  v.  Emery  (Tex.), 
15  S.  W.  23. 

»  State  v.  Rives,  5  Ired.  L.  279;  Owen  v.  Smith,  31  Barb.    641;  Davis  v. 

Memphis,  etc.,  R.  Mo.,  87  Ala.  633;  B'k  of  Salem  v.  Caldwell,  16  Ind.  469; 

Nicoll  v.  New  York,  etc.,  R.  R.  Mo.,  12  Barb.  460;  on  appeal,  12  N.  Y.  121. 

But  see  Robie  v.  Sedgwick,  35   Barb.   319;   People  v.  California   College,  38 

•Oal.  166. 
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it  was  but  just  that  upon  dissolution  these  should 
revest  in  the  donors  or  their  heirs.  But  conveyances 
of  realty  are  usually  made  to  modern  trading  corpora- 
tions for  valuable  considerations  without  the  contem- 
plation of  a  reversionary  interest.  Besides,  the  share- 
holders or  corporators  who  contribute  the  means  with 
which  purchases  of  property  are  made  are  themselves 
best  entitled  to  the  reversion.  The  corporation  is  con- 
sidered in  equity  as  the  trustee  and  they  are  the 
beneficiaries.1 

§   1017.  Property  acquired  by  eminent  domain. — It  was 

formerly  held  that  property  acquired  in  the  exercise  of 
the  right  of  eminent  domain  reverted  to  the  original 
owner,  and  that  the  right  itself,  being  in  the  nature  of 
a  public  franchise,  reverted  to  the  state  upon  the  re- 
peal of  the  charter  or  dissolution  of  the  corporation. 
Recent  authorities  are  in  conflict  on  the  subject.2 


1  Bacon  v.  Kobertson,  18  How.  480;  Heath  v.  Bamum,  50  X.  T.  302;  Linn 
v.  Kobertson,  6  Wall.  277;  Robinson  v.  Lane,  19  G-a.  337;  Lathrop  v.  Stead- 
man,  13  Blatchf.  134;  Blake  v.  Portsmouth,  etc.,  R.  R.  Co.,  39  N.  H.  335; 
Mummav.  Potomac  Co.,  8  Pet.  281;  Fox  v.  Horah,  1  Ired.  Eq.  358;  Curry 
t.  Woodward,  53  Ala.  371;  Powell  v.  N.  Mo.  R.  R.  Co.,  42  Mo.  63;  Ward  v. 
Dimmer,  3  Mason,  308.  Statutory  provisions  to  this  effect  are  found  in 
some  of  the  states.  Nevitt  v.  B'k,  etc.,  14  Miss.  513;  McCoy  v.  Farmer,  65 
Mo.  244;  Owen  v.  Smith,  31  Barb.  641. 

2  In  People  v.  O'Brien,  111  N.  Y.  1,  the  legislature  of  N.  T.  had  repealed 
the  charter  of  a  street  railroad  under  a  reservation  of  power  to  do  so.  It 
was  held  that  the  right  of  way  for  the  same  in  a  public  street  did  not  revert 
to  the  state,  but  that  the  title  was  preserved  in  the  purchasers  of  the  prop- 
erty and  franchises  under  a  sale  under  foreclosure  of  a  mortgage.  See  Heard 
v.  City,  etc.,  60  N.  Y.  242;  People  v.  White,  11  Barb.  26;  Hooker  v.  M.  1. 
R.  Co.,  12  Wend.  371.  In  Bailey  v.  M.  &  D.  C  &  M.  Co.,  12  Colo.  230,  it 
was  held  that  the  right  of  a  ditch  company  does  not  cease  with  the  expira- 
tion of  its  charter,  but  thereafter  continues  for  the  use  of  its  grantee.  S.till 
later,  in  the  case  of  U.  S.  v.  Church  of  Latter-Bay  Saints,  136  U.  S.  1,  the 
original  doctrine  was  adhered  to  in  all  its  strictness  and  rigor.  This  matter 
is  sometimes  regulated  by  statute.  For  construction  of  such  statute  see  Erie, 
etc.,  R.  R.  Co.  v.  Casey,  26  Pa.  St.  287;  Plitt  v.  Cox,  43  Pa.  St.  486.  In 
Ohio  the  right  of  way  reverts  to  the  owner  of  the  fee.  N.  Y.  etc.,  R.  R. 
Co.  v.  Parmalee,  1  Ohio  C.  C.  Compare  McCanihay  v.  Wright,  121  U.  S. 
201;  Henderson  v.  Cent.,  etc.,  R.  R.  Co.,  21  Fed.  Rep.   358.     There  is  no  re- 
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§  1018.  Where  there  are  no  shareholders  or  creditors. — 

"Whenever  it  happens,  however,  that  there  are  no  share- 
holders or  creditors,  the  property  purchased  and  paid 
for  by  the  corporation  goes  to  the  state  upon  dissolu- 
tion.1 The  rules  of  equity  prevail  to  preserve  the  title 
where  the  trust  in  the  hands  of  a  corporation  fails  by 
its  dissolution,  as  in  the  case  of  an  individual  trustee 
who  dies  possessed  of  trust  estate.  A  court  of  equity 
will,  in  either  case,  protect  and  enforce  the  rights  of 
the  beneficiaries  as  against  any  and  all  into  whose 
hands  the  trust  estate  may  come,  by  devise  or  inherit- 
ance and  regardless  of  the  technically  legal  title.  A 
court  of  equity  never  allows  a  trust  to  fail  or  the  in- ' 
terest  of  the  cestui  que  trust  to  suffer  for  want  of  a 
trustee.2 

Accordingly,  upon  a  dissolution  the  assets  of  a  cor- 
poration are  treated  as  a  trust  fund  belonging  to  the 
shareholders,  subject  only  to  the  payment  of  the  debts 
of  the  corporation. 

§  1019.  A  court  of  equity  will  preserve  rights  of  parties. 

— By  the  common  law,the  state  having  no  interest  in 
the  debts  due  a  corporation  upon  a  forfeiture,  they  are 
rendered  valueless  to  the  creditor  for  the  lack  of  a 
remedy  to  enforce  them.3 

A  court  of  equity  will  interpose  and  furnish  remedies 
for  the  collection  of  the  debts  due  the  corporation  at 
its  dissolution  for  the  benefit  of  the  shareholders  and 
creditors  upon  application  of  either.4 


version  where  the  railroad  company  takes  a  fee.  Yates  v.  Van  de  Bogert, 
56  N.  Y.  526.  See  Norton  v.  Walkill,  etc.,  R.  R.  Co.,  42  How.  Pr.  228; 
State  v.  Rives,  5  Ired.  297;  Hopkins  v.  Whitesides,  1  Hea   ,  31. 

»  People  v.  Cal.  College,  38  Cal.  166,  174. 

2  Story's  Eq.  Jur.  976;  Atty.-Gen.  v.  Lady  Downing,  Wilm.  22. 

8  Commercial  B'k  of  Natchez  v.  Chambers,  8  Sm.  &  M.  47;  Moultrie  v. 
Smiley,  16  Ga.  300. 

4  Hightower  v.  Thornton,  8  Ga.  486.    The  common  law  methods  of  winding 
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A  trustee  to  whom  a  corporation  has  made  a  general 
assignment  for  the  benefit  of  creditors  may  under  direc- 
tion of  a  court  of  equity  sue  for  and  collect  debts  due 
it  for  their  benefit  after  a  dissolution.1  But  facts  must 
be  shown  giving  the  court  jurisdiction.  A  corporation 
cannot  of  its  own  mere  motion  have  the  administration 
of  its  assets  assumed  by  a  court  of  equity.2 

Equity  also  recognizes  the  rights  of  creditors  to  have 
their  claims  liquidated  in  full  or  to  the  extent  of  assets 
as  well  after  dissolution  as  in  case  of  mere  insolvency 
and  winding  up  before  dissolution.  The  lack  of  an 
adequate  remedy  at  law  is  the  real  ground  of  equitable 
jurisdiction.3 

Directors  who  conduct  the  business  of  a  corporation 
after  the  expiration  of  its  charter,  without  attempting 
to  wind  it  up,  may  be  required  to  account  in  a  proceed- 
ing for  that  purpose  instituted  by  the  stockholders.4 

The  capital  and  debts  of  banking  and  other  monied 
corporations  constitute  a  trust  fund  and  pledge  for 
the  payment  of  creditors  and  stockholders,  and  a  court 
of  equity  will  lay  hold  of  the  fund,  and  see  that  it  be 
duly  collected  and  applied.  A  law  distributing  the 
property  of  an  insolvent  trading  corporation  among  its 
stockholders,  or  giving  it  to  strangers,  or  seizing  it  to 
the  use  of  the  state,  would  as  clearly  impair  the  ob- 


up  the  affairs  of  extinct  corporations  in  equity  are  not  abolished  by  the  New 
Hampshire  statutes  allowing  a  limited  continuance  of  some  of  their  powers  for 
special  purposes.    School  Dist.  v.  Greenland,  64  N.  H.  84;  6  A.  484. 

1  Lun  v.  Robertson,  6  Wall.  277;  Lenox  v.  Boberts,  2  Wheat.  373;  Curran  v. 
State,  15  How.  311;  Bacon  v.  Cohea,  12  Sm.  &  M.  516.  Compare  Fox  v.  Horah, 
1  Ired.  Eq.  362;  Von  Glahn  v.  De  Rosser,  81  N.  Car.  467. 

2  Jones  v.  B'k  of  Leadville,  10  Colo.  464;  17  P.  272. 

8  Curran  v.  State  of  Ark.,  15  How.  304,  311;  Shaomokin  Val.,  etc.,  R.  R.  Co. 
v.Malone,  85  Pa.  St.  36;  Gaff  v.  Flesher,  33  Ohio  St.  107;  Broughton  v.  Pen- 
sacola,  83  U.  S.  268;  Horner  v.  Carter,  3  McCrary,  595;  Hightower  v.  Thornton, 
8  Ga.  486;  Commercial  B'k  of  Natchez  v.  Chambers,  8  Sm.  &  M.  61;  City  Ins. 
Co.  v.  Commercial  B'k,  68  111.  348;  Dudley  v.  Price,  10  B.  Monr.  84. 

*  Mason  v.  Pewabic  Min.  Co.,  133  U.  S.  50. 
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ligation  of  its  contracts  as  a  law  giving  to  the  heirs  the 
effects  of  a  deceased  natural  person,  to  the  exclusion 
of  his  creditors,  would  impair  the  obligation  of  his 
contract.1 

§  1020.  Suits  may  be  revived  after  dissolution. — When 
a  judgment  of  forfeiture  has  been  rendered  against  a 
corporation,  the  trustees  designated  by  statute  or  ap- 
pointed by  the  court  may  revive  all  suits  pending  in 
the  name  of  the  corporation,  whether  at  law  or  in  equity, 
and  prosecute  them  thereafter  in  their  own  names  to 
the  same  effect  as  an  executor  or  administrator  may 
those  pending  in  the  name  of  his  testator  or  intestate.2 

§  1021.  Adaptability  of  equitable  remedies. — It  is  only 
in  the  exercise  of  general  principles  of  equity  applicable 
alike  to  all  persons  that  courts  of  equity  control  the 
settlement  of  affairs  of  insolvent  and  dissolved  corpo- 
rations. Such  courts  have  no  special  jurisdiction  aside 
from  the  peculiar  convenience  of  their  methods  for 
reaching  and  adjusting  the  rights  and  equities  between 
the  various  interested  parties. 

§  1022.  Protection  of  interests  of  the  state. — While 
such  courts  have  no  jurisdiction  to  dissolve  a  corpora- 
tion at  the  suit  of  the  state  ;3  yet  they  will  interfere 
at  the  suit  of  the  state,  where  the  suit  is  founded  upon 
general  grounds  of  equity  jurisdiction,  the  same  as 
where  an  individual  is  party  complainant. 


i  People  v.  O'Brien,  111  N.  T.  1. 

2  Nevitt  v.  B'k  of  Port  Gibson,  6  Sur.  &  M.  513;  Beaston  v.  Farmers'  B'k  of 
Del.  12  Pet.  134;  U.  S.  B'k  v.  Merchants'  B'k,  1  Rob  (Va.)  589;  Louisville  R. 
B.  Co.  v.  Litson,  2  How.  558. 

Where  a  bank  had  made  an  assignment  for  the  benefit  of  creditors  the  court 
allowed  the  suit  to  proceed  after  the  expiration  of  the  charter  without  noticing 
the  dissolution  upon  the  record.  Bank  of  Alexandria  v.  Patton,  1  Rob.  (Va.) 
525.  See  Com.  Nat.  B'k  v.  Weems,  69  Tex.  489;  6  S.  W.  802. 

»  Supra,  §  842. 

4  Atty.-Gen.  v.  R.  R.  Companies,  35  Wis.  532,533,  and  cases  cited;  Delaware, 
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§  1023.   Directors  as  trustees  upon  dissolution. — It    is 

generally  provided  by  statute  that  upon  dissolution  di- 
rectors shall  administer  the  assets  and  make  distribu- 
tion as  trustees  for  creditors  and  stockholders.1 

Such  directors  become  vested  with  title  to  the  cor- 
porate property  immediately  upon  dissolution  of  the 


etc.,  Canal  Co.  v.  Camden,  etc.,  B.  R.  Co.,  16  N.  J.  Eq.  321;  Raritan,  etc.,  R. 
R.  Co.  v.  Delaware,  etc.,  Canal  Co.,  18  N.  J.  Eq.  546;  Bonaparte  v.  Camden, 
etc.,  R.  R.  Co.,  Baldwin,  227;  Moorhead  v.  Little  Miami  R.  R.  Co.,  17  Ohio,  340; 
Richmond,  etc.,  R.  R.  Co.  v.  Louisa  R.  R.  Co.,  13  How.  71;  Hudson,  etc., 
Canal  Co.  v.  New  York,  etc.,  R.  R.  Co.,  9  Paige,  323;  Buller  v.  Society,  etc.,  12 
N.  J.  Eq.  498;  Boss  v.  Elizabethtown,  etc.,  R.  R.  Co.,  2  N.  J.  Eq.  422.  Their 
aid  has  often  been  invoked  through  the  law  officers  of  the  government  for  the 
protection  of  charitable  and  other  trusts  in  which  the  public  were  interested; 
Story's  Eq.  Jur.  §  1186;  Atty.-Gen.  v.  Tudor  Ice  Co.,  104  Mass.  244;  Atty.- 
Gen.  v.  Leicester,  7  Beav.  176;  Parker  v.  May,  5  Cush.  338,  340;  Jackson  v. 
Phillips,  14  Allen,  539;  and  to  enjoin  the  commission  of  other  acts  which  would 
cause  irreparable  loss  to  the  community.  Atty.-Gen.  v.  West  Hartlepool,  etc., 
Commr's,  L.  R.  10  Eq.  152;  People  v.  Mayor,  etc.,  of  N.  Y.,  32  Barb.  35;  State 
v.  Mayor,  etc.,  of  N.  Y.,  3  Duer,  159;  Ewing  v.  B'd  of  Education,  72  Mo.  440- 
Such  jurisdiction  has  also  been  made  available  to  the  state  to  obtain  redress  for 
wrongs  done  in  connection  with  public  trusts  committed  to  corporations,  as  in 
the  case  of  misuse  of  public  property  acquired  by  virtue  of  the  power 
of  eminent  domain  granted  by  the  state  as  well  as  for  misuse  of  the  power  itself. 
Resort  has  frequently  been  had  to  remedies  by  injunction  to  restrain  nuisances. 
Atty.-Gen.  v.  Jamaica  Pond  Aqueduct  Co.,  133  Mass.  361;  Atty.-Gen.  v.  Tudor 
Ice  Co.,  104  Mass.  244;  Atty.  Gen.  v.  The  Cohoes  Co.,  6  Paige,  133;  District 
Atty.  v.  Lynn,  etc.,  E.  R.  Co.,  16  Gray,  242;  Atty.-Gen.  v.  Hudson  River  R.  R. 
Co.,  1  Stock.  526;  Com.  v.  Pittsburg,  etc.,  R.  R.  Co.,  24  Pa.  St.  159;  State  v. 
Wheeling,  etc.,  Bridge  Co.,  13  How.  518,  566;  Atty.-Gen.  v.  Toronto  Street  Ry. 
Co.,  14  Grant  (II.  C.)  Ch.  673;  State  v.  Dayton,  etc.,  R.  R.  Co.,  36  Ohio  St.  434; 
Atty.-Gen.  v.  Cockermouth  Local  Board,  L.  R.  18  Eq.  172;  Atty.-Gen.  v.  Leeds 
Corp.,  L.  R.  5  Ch.  App.  583;  Atty.-Gen.  v.  Mayor  of  Southampton,  1  Giff. 
363;  Ware  v.  Regents  Canal  Co.,  3  De  G.  &  J.  212,  228,  the  exaction  of  illegal 
tolls  and  freights,  Atty.-Gen.  v.  Gt.  Northern  Ry.  Co.,  1  Dr.  &  Sm.  154,  161, 
162;  Com.  v.  Pittsburg,  etc,  R.  R.  Co.,  24  Pa.  St.  159;  Atty.-Gen.  v.  Gt. 
Eastern  Ry.  Co.,  L.  R.  11  Ch.  D.  449;  Atty.-Gen.  v.  R.  R.  Companies,  35  Wis. 
432,  523,  et  seq.,  and  cases  cited.  See  also,  Atty.-Gen.  v.  Mid-Kent  Ry.  Co., 
L.  R.  3  Ch.  App.  103,  104,  and  violations  of  obligations  to  the  public  generally. 
Appropriate  equitable  remedies  are  granted  under  all  circumstances  which. 
would  entitle  an  individual  to  them  upon  proper  application  and  not  otherwise. 
But  independently  of  statutes  a  court  of  equity  has  no  jurisdiction  at  the  suit  of 
the  state  to  compel  the  officers  of  a  private  business  corporation  to  refund 
property  of  the  corporation  illegally  disposed  of. 

1  People  v.  O'Brien,  111" ST.  Y.  1;  Adams  v.  Kehler  Milling  Co.,  35  F.  433, 
construing  and  giving  effect  to  Rev.  Statute  Mo.,  §  744. 
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corporation.1  Where  it  is  provided  by  statute  that 
upon  dissolution  the  directors  shall  act  as  trustees  to 
wind  up  the  affairs  of  the  corporation,  but  empowering 
courts  of  equity  to  either  continue  them  as  trustees  or 
appoint  a  receiver,  this  power  is  discretionary,  and  a 
receiver  will  not  be  appointed  except  for  good  cause 
shown.2 

§  1024.  Dissolution  of  "trusts." — If  the  agreement 
among  the  parties  to  an  unlawful  combination  is  con- 
trary to  statute  or  void  because  contrary  to  public 
policy,  courts,  as  we  have  seen,  will  refuse  to  take 
cognizance  of  it  for  any  purpose,  and  will  decline  to 
appoint  a  receiver  to  take  charge  of  its  property  for  the 
purpose  of  winding  up  its  business.  The  parties  will 
be  left  where  the  court  finds  them.3 

But  where  there  is  no  illegality,  courts  will  interfere 
in  case  of  insolvency,  or  threatened  loss  of  the  trust  fund, 
or  by  consent  of  the  parties  as  in  other  cases.4  But 
where  the  trustees  have  merely  been  guilty  of  a  breach 
of  trust,  the  same  rule  applies  as  in  the  case  of  such 
breaches  by  directors,  and  the  court  will  decline  to 
dissolve  the  trust  for  that  reason  alone.  The  proper 
remedy  is  by  injunction  or  action  to  remove  the  wrong- 
doing trustees.6 

Whether  a  certificate  holder  may,  at  any  time,  with- 
draw and  compel  an  accounting  from  the  trustee, 
depends  to  a  great  extent  upon  the  nature  of  the  agree - 


J  People  v.  O'Brien,  111  N.  Y.  1.  See  Heggie  v.  B.  &  L.  Ass'n  (N.  C),  12 
S.  E.  275. 

2  Newfoundland,  etc.,  Co.  v.  Schack,  40  N.  J.  Eq.  222;  1  A.  23. 

s  In  re  Padston,  etc.,  Co.,  L.  B.  20  Ch.  D.  137. 

*  Perry  on  Trusts,  §  920;  Baring  v.  Dix,  1  Cox,  213;  Bailey  v.  Ford,  13  Sim. 
495;  Jennings  v.  Braddeley,  3  K.  &  J.  77. 

6  Perry  on  Trusts,  §§  816,  853;  Cameron  v.  Havemeyer,  12  N.  Y.  S.  126; 
Havemeyer  v.  Brooklyn  Sugar  Refining  Co.,  Id;  supra. 
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ment.  If  no  time  for  its  continuance  is  limited  therein, 
he  could  undoubtedly  do  so  ;  but  where  the  trust  con- 
fers upon  the  parties  the  relation  of  shareholders  in  a 
joint- stock  association,  or  a  partnership,  the  whole 
trust  will  not  be  dissolved  upon  the  application  of  one 
member  alleging  no  other  reason  than  his  desire  to 
withdraw,  or  mere  mismanagement,  until  the  expiration 
of  the  period  fixed  in  the  articles.1 


1  Waterbury  v.  Mercantile,  etc.,  Ex.  Co.,  50  Barb.  (N.  T.)  157;  Smith  v. 
Virgin,  33  Me.  148;  Smith  v.  Anderson,  L.  K.  15  Ch.  D.  247. 
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AMENDMENT   AND   EEPEAL   OP   CHARTEBS. 

§  1025.  Power  of  legislature  to  bind  the  state  by  contract. 

1026.  What  authority  may  be  re-delegated  to  corporations. 

1027.  Questions  which  may  arise  in  a  given  case. 

1028.  Reservations  in  constitutions  and  charters. 

1029.  The  contractual  relation  between  a  state  and  a  corporation. 

1030.  No  consideration  required  to  support  the  grant. 

1031.  The  rule  applies  to  charitable  and  benevolent  corporations. 

1032.  Diversion  of  funds  and  change  of  corporate  management  within  the 

prohibition. 

1033.  The  alteration  cannot  be  accomplished  indirectly. 

1034.  Provision  violated  by  partial   impairment  and  deprivation  of  all 

remedy. 

1035.  Grants  and  contracts  of   membership    both  affected  by  unconsti- 

tutional legislation. 

1036.  Character  of  membership  in  corporations  formed  under  general  laws 

considered. 

1037.  Changes  beneficial  to  the  corporation. 

1038.  Alterations  by  consent  of  members. 

1039.  Exemptions  from  taxation. 

1040.  Contracts  granting  exclusive  monopolies. 

1041.  Must  be  based  upon  consideration. 

1042.  Grant  of  exclusive  right  to  control  rates  never  implied. 

1043.  Changes  of  charter  not  binding  upon  members. 

1044.  General  laws  contained  in  charters  subject  to  repeal. 

1045.  Construction  of  authority  to  consolidate  mortgage,  etc. 

1046.  Laws  regulating  legal  procedure  and  altering  remedies. 

1047.  Protection  from  recklessness  and  dishonesty. 

1048.  Number  affected  unimportant. 

1049.  Origin  of  practice  of  making  reservations  in  charters. 

1050.  Effect  of  a  reservation.  * 

1051.  Distinction  between  franchise  and  power  connected  with  it. 
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§  1052.     Constitutional  protection  of  franchises  in  the  hands  of  transferee. 

1053.  Of  the  relation  created  by  a  grant  of  franchises  in  connection  with 

the  reservation. 

1054.  Meaning  of  terms. 

1055.  Manner  of  reservation. 

1056.  Reservation  becomes  a  condition  of  the  grant. 

1057.  When  consolidation  effects  a  repeal. 

1058.  The  extent  of  the  power  of  alteration. 

1059.  Effect  of  a  reservation  of  power  to  "  alter." 

1060.  In  matters  of  public  concern. 

1061.  Alterations  for  public  convenience  and  safety. 

1062.  Alterations  with  respect  to  capital  stock. 

1063.  The  tendency  of  judicial  decision. 

1064.  Amendments  conditioned  upon  acceptance. 

1065.  Effect  of  repeal  upon  the  property  rights  of  the  corporation. 

1066.  When  the  right  to  repeal  will  depend  upon  a  judicial  ascertainment 

of  facts. 

§  1025.  Power  of  legislature  to  bind  the  state  by  con- 
tract.—When  necessary  in  order  to  secure  to  the  state 
the  due  performance  of  the  duties  appertaining  to  any 
of  the  agencies  of  government  by  the  incumbents,  the 
supreme  representative  body  may  make  all  needful 
contracts  upon  whatever  consideration  they  may  see 
fit  to  accept. 

Such  contracts  when  falling  beyond  the  pale  of  the 
constitutional  limitations  and  not  subject  to  other  dis- 
abilities bind  the  state  as  firmly  and  to  the  same 
extent  as  similar  contracts  would  be  binding  between 
individuals  ;  nor  can  one  party  thereto  be  deprived  of 
the  benefits  of  due  performance  by  the  other  by  legisla- 
tion impairing  their  obligation,  whether  such  contracts 
happen  to  be  contained  in  a  charter  granted  to  a  pri- 
vate corporation  or  an  agreement  to  make  an  improve- 
ment on  state  property. 

§  1026.  What  authority  may  be  re-delegated  to  corpora- 
tions.—The  inalienable  prerogatives  of  government,  how- 
ever, are  exercised  by  its  agents  of  highest  dignity  and 
authority  under  a  delegation  of  power.  While  they 
cannot  divest  the  state  of  these  beyond  the  power  of 
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recall  by  their  successors,  yet  they  may  redelegate  all 
or  any  of  them  except  strictly  legislative  powers  to 
any  inferior  agents  selected  by  them,  to  be  exercised 
during  the  pleasure  of  the  state.1  When  the  powers  of 
a  corporation  and  the  procedure  by  which  it  could  be 
brought  into  existence  have  been  prescribed  by  the 
legislature,  the  mere  fact  that  the  legislature  in  the 
same  act  gives  such  corporation  power  to  dispose  of 
special  stock  and  the  holders  of  such  special  stock  to 
become  a  distinct  company  does  not  constitute  such  a 
delegation  of  legislative  power  as  to  render  an  organi- 
zation formed  under  the  special  stock  clause  invalid.2 

So  police  and  taxing  powers  and  legislative  powers 
to  a  limited  extent  may  be  conferred  upon  munici- 
palities, and  the  power  of  eminent  domain  upon  all  cor- 
porations and  persons.  But  an  act  seeking  to  confer 
upon  courts  power  to  annul  ordinances  is  invalid  be- 
cause it  attempts  to  confer  legislative  powers  upon 
the  judicial  department.3 

§  1027.  Questions  which  may  arise  in  a  given  case.— Thus 

it  is  seen  that  several  matters,  some  of  which  are  of  the 
most  far  reaching  importance  and  all  of  which  may 
arise  in  a  given  case,  lie  at  the  very  threshold  of  the 
consideration  of  the  principal  constitutional  provision 
affecting  corporations,  namely,  that  prohibiting  the 
enactment  of  laws  impairing  the  obligation  of  contracts. 
In  passing  upon  the  validity  of  a  statute  alleged  to  im- 
pair a  particular  charter  a  court  may  have  to  consider : 

1 .  The  sovereign  character  of  one  of  the  parties  and 
how  far  that  character  is  involved. 

2.  The  authority  of  the  legislature  as  an  agency  of 


i  See  N.  O.  W.  W.  Co.  v.  La.  S.  R.  Co.,  125  U.  S.  18;  8  S.  Ct.  741. 
»  Granby  M.  &  S.  Co.  v.  Richards,  95  Mo.  106;  8  S.  W.  246. 
*  Shephard  v.  Wheeling,  30  W.  Va.  479;  4  S.  E.  635. 
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that  sovereignty  under  the  constitution  of  the  state 
where  the  controversy  arises. 

3.  Whether  the  legislature  has  exceeded  that  au- 
thority. 

4.  The  nature  of  the  grant  with  respect  to  whether 
it  is  revocable  at  will  or  is  binding  upon  future  legis- 
latures. 

5.  The  proper  rule  of  construction  ;  whether  it 
should  be  strict  or  liberal. 

6.  And  finally,  whether  according  to  the  construction 
given  to  the  charter  the  act  in  question  impairs  the 
obligation  of  the  compact  within  the  meaning  of  the 
federal  constitution. 

For  the  proper  determination  of  one  or  more  of  these 
many  collateral  issues  may  arise.  For  instance,  it  may 
be  necessary  to  consider  the  internal  policy  and  peculiar 
institutions  of  the  state,  and  the  construction  given  to 
its  constitution  and  similar  laws  and  contracts  by  its 
own  courts. 

It  is  plain  that  no  elaborate  exposition  of  these  ques- 
tions should  be  looked  for  elsewhere  than  in  a  separate 
treatise.  The  most  important  features  germane  to  the 
subject  of  this  work  will  be  considered  and  such  illus- 
tration of  the  leading  principles  as  is  necessary  to  im- 
part a  clear  understanding  of  its  application  to  cor- 
porate charters  and  contracts  will  be  undertaken  in 
the  present  charter. 

§  1028.    Reservations  in  constitutions  and  charters.— 

Owing  to  the  practice  which  was  inaugurated  soon  after 
the  decision  in  the  Dartmouth  College  Case1  and  became 
general,  of  inserting  in  state  constitutions  and  special 
acts  of  incorporation  reservations  of  power  to  amend, 
alter  and  repeal,  this  constitutional  provision  has  not 
been  invoked  against  legislation  affecting  charters  as 
often  as   otherwise  would  have  happened.     But   the 

i  4  Wheat.  518. 
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effect  of  such  reservations  is  not  as  far-reaching  and 
important  as  might  be  supposed  without  due  reflection. 
The  contract  between  the  state  and  the  corporation 
with  respect  to  the  grant  of  the  franchise  of  being  a 
corporation  is  of  little  significance  in  comparison  with 
the  innumerable  collateral  agreements  depending  upon 
the  exercise  of  the  franchise  and  into  which  the  express 
and  implied  terms  of  the  charter  become  incorporated. 
No"  reservation  of  amendment  and  alteration,  however 
broad  and  sweeping,  will  authorize  a  disturbance  of 
vested  rights  or  take  away  or  divest  corporate  funds 
without  compensation  or  due  process  of  law.1 

§  1029.  The  contractual  relation  between  a  state  and  a 
corporation — A  grant  of  corporate  franchise  by  the 
state  to  a  corporation  without  reservation  or  condition 
is  similar  in  its  nature  to  a  grant  of  property  or  priv- 
ilege. It  constitutes  a  contract  which  cannot  be  altered 
or  annulled  by  subsequent  legislation  because  protected 
by  the  constitutional  prohibition  against  impairing  the 
obligation  of  contracts.2 

The  starting  point  of  all  the  controversies  concerning 
the  peculiar  relations  sustained  by  private  corporations 
to  the  state,  under  the  inhibition  of  the  constitution 
against  laws  impairing  the  obligation  of  contracts  and 
its  applicability  to  their  charters,  was  the  historic  case 
of  Dartmouth  College  v.  Woodward. 


1  Infra,  §  1032. 

2  Fletcher  v.  Peck,  6  Cranch,  88;  Dartmouth  College  v.  Woodward,  4  Wheat. 
518;  Wilmington  R.  R.  Co.  v.  Reid,  13  Wall.  264;  Delaware  R.  R.  Tax.,  18  Id. 
225;  Louisville  v.  University  of  Louisville,  15  B.  Mo.  642;  Pennsylvania  R.  Co. 
v.  Duncan!  111  Pa.  St.  352;  5  A.  742;  Hamilton  v.  Keith,  5  Bush.  Ky.  458; 
Piqua  Bank  v.  Knoop,  16  How.  369;  Mowrey  v.  Indianapolis,  etc.,  R.  R.  Co., 
4  Biss.  78;  Harrington  v.  Tennessee,  95  S.  679;  Berthin  v.  Crescent  City 
Slaughter  House,  28  La.  An.  210;  St.  Louis  v.  Manuf.  etc.,  Bank,  49  Mo.  574; 
Black  v.  Del.  &  Raritan  Canal  Co.,  24  N.  J.  Eq.  455. 
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This  case  established  the  inviolability  of  charters  and 
declared  them  to  be  compacts  between  the  government 
granting  and  the  corporation  accepting  them. 

A  review  of  the  decisions  since  the  opinions  of  Chief 
Justice  Marshall  and  his  illustrious  associates  in  that 
case  were  delivered  discloses  a  tendency  on  the  part 
of  the  courts  to  confine  the  doctrine  there  established 
to  the  narrowest  possible  bounds,  if  indeed  the  domain 
of  immunity  from  state  interference  has  not,  under 
various  pretexts,  been  invaded,  and  much  of  it  sub- 
tracted.1 

But  it  must  be  conceded  by  all  who  have  taken  or 
will  take  the  trouble  to  examine  the  arguments  of  coun- 
sel and  the  opinions  of  the  justices,  that  no  greater  learn- 
ing has  since  been  brought  to  bear  upon  the  question  ; 
nor  has  additional  light  been  shed  upon  the  principles 
underlying  the  conclusion  that  a  grant  of  a  corporate 
franchise  creates  a  contract  in  the  sense  in  which  the 
term  is  employed  in  the  constitution. 

§  1030.  No  consideration  required  to  support  the  grant. — 

That  a  grant  of  a  corporate  franchise  is  a  contract  or 
operates  as  a  contract  does  not  depend  upon  the  fact 
that  the  state  has  received  a  valuable  consideration  in 
the  carrying  out  of  the  objects  of  the  grant  by  the  cor- 
poration, or  that  the  performance  of  its  objects  confers 
a  public  benefit,  but  for  the  additional,  or  rather  for  the 
independent,  reason  that  a  franchise  is  a  species  of 
property  which  being  once  granted  away,  though  with- 
out consideration,  becomes  as  against  the  donor  beyond 
recall.  A  gift  completely  executed  is  irrevocable. 
The  property  conveyed  by  it  becomes  as  against  the 


1  For  an  excellent  review  of  the  inroads  upon  the  doctrine  of  the  Dartmouth 
■College  Case  since  its  first  enunciation,  see  the  address  of  Hon.  Aldace  F. 
Walker,  before  the  American  Bar  Association,  1889,  published  in  the  number  of 
the  Railway  and  Corporation  Law  Journal,  dated  Aug.  31st,  1889. 
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donor  the  absolute  property  of  the  donee  ;  and  no  sub- 
sequent change  of  intentionof  the  do  nor  can  change 
the  rights  of  the  donee.1 

§  1031.  The  rule  applies  to  charitable  and  benevolent  cor- 
porations.—The  rule  that  a  grant  of  a  corporate  fran- 
chise creates  a  contract  does  not  apply  exclusively  to 
private  business  corporations,but  also  to  those  that  are 
of  an  eleemosynary  character.  When  such  a  corporation 
is  organized  the  corporators  become  trustees  of  a  trust 
fund  the  beneficiaries  of  which  are  the  equitable 
donees.2 

§  1032.  Diversion  of  funds  and  change  of  corporate  man- 
agement within  the  prohibition.— It  was  also  decided  in 
the  Dartmouth  College  Case,  and  the  principle  has  been 
reaffirmed  in  a  great  number  of  cases,  that  a  state  legis- 
lature cannot  take  the  control  and  management  of  a 
corporation  out  of  the  hands  of  those  appointed  by  the 


1  2  Bl.  Com.  441.  Justice  Story,  speaking  to  the  point  raised  by  counsel  in 
the  Dartmouth  College  Case,  that  no  valuable  consideration  had  passed  to  the- 
King  of  England  as  an  equivalent  for  the  grant,  said:  "A  grant  of  franchises 
is  not  in  point  of  principle  distinguished  from  a  grant  of  any  other  property.  If, 
therefore,  this  charter  were  a  pure  donation,  when  the  grant  is  complete  and 
accepted  by  the  grantees,  is  involved  a  contract  that  the  grantees  should  hold, 
and  that  the  grantor  should  not  reassume  the  grant  as  much  as  if  it  had  been 
founded  on  the  most  valuable  consideration.''  See  also,  H.  &  T.  C  R.  Co.  v.  T. 
&  P.  Ry.  Co.,  70  Tex.  649;  S  S.  W.  498;  State  v.  111.  Cent.  R.  Co.,  33  F.  730. 

2  The  Dartmouth  College  Case  not  only  established  the  main  doctrine,  but 
this  also  though  it  was  not  the  first  case  in  which  the  constitutional  inhibition 
was  decided  to  apply  to  other  than  executed  contracts.  Fletcher  v.  Peck,  6 
Cranch,  87.  See  also,  Farrington  v.  Tennessee  95  U.  S.  683.  Justice  Story 
said:  "In  respect  also  to  grants  and  contracts,  it  would  be  far  too  narrow  a 
construction  of  the  constitution  to  limit  the  prohibitory  clause  to  such  only 
where  the  parties  take  for  their  own  private  benefit.  A  grant  to  a  private 
trustee  for  the  benefit  of  a  particular  cestui  que  trust  or  for  any  special  private 
or  public  charity  cannot  be  the  less  a  contract  because  the  trustee  takes  nothing 
for  his  benefit.     A  grant  of  the  next  presentation  to  a  church  is  still  a  contract, 

although  it  limit  the  grantee  to  a  mere  right  of  nomination  or  patronage 

It  is  not  admitted  that  a  contract  with  a  trustee  is  in  its  own  nature  revocable 
whether  it  be  for  special  or  general  purposes,  for  public  charity  or  particular- 
beneficence. "    P.  697. 
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corporators  or  their  successors,  nor  change  the  purposes 
for  which  it  was  incorporated,  nor  divert  its  funds 
without  their  consent.1  The  unconstitutionality  of 
such  a  law  does  not  rest  solely  upon  the  reason  that  it 
impairs  the  contract  between  the  corporation  and  the 
state,  and  seeks  to  take  away  its  funds  without  "  due 
process  of  law"  or  just  compensation,  and  apply  them  fc> 
uses  to  which  their  owner  never  consented.2 

It  is  invalid  for  the  additional  reason  that  it  violates 
the  contracts  by  which  the  several  members  agreed  to 
become  one  corporate  body  for  a  given  purpose.3 

Where  a  state  has  authorized  the  formation  of  a  cor- 
poration and  prescribed  the  terms  and  conditions  upon 
which  the  corporators  may  organize  and  enjoy  the 
franchise,  it  cannot  afterwards  impose  new  duties  and 
obligations.4 


1  Chief  Justice  Marshall  said:  "Because  the  government  has  given  it  (the 
corporation)  the  power  to  take  and  to  hold  property  in  a  particular  form  and 
for  particular  purposes,  has  the  government  a  consequent  right  substantially  to 
change  that  form  or  to  vary  the  purpose  to  which  the  property  is  to  be  applied  ? 
This  principle  has  never  been  asserted  or  recognized,  and  is  supported  by  no 
authority."    P.  637. 

2  Sinking  Fund  Cases.  99  U.  S.  737-8,  746,  761-6.  But  see  Nevitt  v.  Bank  of 
Port  Gibson,  6  Sm.  &  S.  M.  536. 

3  Clearwater  v.  Meredith,  1  Wall.  39;  Zabriskie  v.  Hackensack,  etc.,  R.  R. 
Co.,  18  N.  J.  Eq.  178;  Black  v.  Delaware,  etc.,  Canal  Co.,  24  N.  J.  Eq.  455,  468; 
New  Orleans,  etc.,  R.  R.  Co.  v.  Harris,  27  Miss.  517,  536;  Stone  v.  Mississippi, 
101  U.  S.  814,  817,  per  Chief  Justice  Waite.  In  Lauman  v.  Lebanon  Valley 
R.  R.  Co.,  30  Pa.  St.  46,  an  act  of  the  legislature  provided  for  the  consolidation 
of  an  existing  corporation  with  a  new  company.  Passing  upon  its  validity, 
Justice  Lowkie,  delivering  the  opinion,  said:  "  This  is  a  violation  of  chartered 
contracts;  not  the  supposed  contract  between  the  government  and  the  corpora- 
tors, but  the  one  between  the  corporators  themselves.''  But  where  an  act  pro- 
viding for  the  election  of  the  directors  of  turnpike  companies  in  which  the  state 
was  interested  by  the  other  stockholders  with  the  approval  of  the  commis- 
sioners of  the  sinking  fund,  being  merely  a  waiver  of  the  exercise  of  its  rights 
by  the  state  during  its  pleasure  as  a  stockholder,  and  without  consideration,  the 
assumption  of  such  right  by  a  subsequent  act  does  not  impair  the  obligation  of 
a  contract.     Cassell  v.  L.  H.  &  P.  T.  P.  R.  Co.  (Ky.),  9  S.  W.  502. 

4  The  charter  of  a  company  authorized  it  to  build  a  bridge  with  "suitable 
draws  which  shall  be  at  least  thirty  feet  wide."  A  state  law  passed  afterwards 
requiring  draws  of  a  greater  width  and  imposing  other  duties  concerning  its  con- 
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Acts  of  legislation  altering  the  construction  of  the 
laws  previously  given  by  the  courts  as  to  the  validity 
and  obligation  of  contracts  are  within  the  constitutional 
prohibition.1 

§  1033.  The  alteration  cannot  be  accomplished  indirectly. 

— The  state  cannot  by  indirect  means  evade  this  pro- 
hibition, and  such  an  attempt  will  not  be  allowed  to 
succeed,  notwithstanding,  the  ostensible  purpose  or  in- 
tendment of  the  enactment.2  A  law  compelling  a  cor- 
poration to  continue  its  business  after  the  expiration 
of  its  charter  would  be  an  impairment  of  the  contract 
between  the  shareholders,  for  the  reason  that  the 
period  of  its  continuance  fixed  in  the  charter  is  a  limit- 
ation of  duration  in  each  contract  of  membership.3 

§  1034.  Provision  violated  by  partial  impairment  and 
deprivation  of  all  remedy. — Statutes  which  impair  con- 
tracts in  part  are  equally  violative  of  the  constitutional 
provision  with  those  which  seek  to  nullify  them  en- 
tirely ;  and  it  is  immaterial  in  such  case  to  what  extent 
the  statute,  if  enforced,  would  impair  the  contract.4  But 


struction  and  use,  was  held  an  impairment  of  the  terms  of  the  charter,  and 
therefore  unconstitutional.  Com.  v.  New  Bedford  Bridge  Co.,  2  Gray,  339.  See 
also  Washington  Bridge  Co.  v.  State,  18  Conn.  53;  Monongahela  Nav.  Co.  v. 
Coon,  6  Pa.  St.  379. 

i  Ohio  Life  &  Trust  Co.  v.  Debolt,  16  Ohio,  432. 

2  Tennessee  v.  Sneed,  96  IT.  S.  69;  Antonio  v.  Greenboro,  107  U.  S.  769;  Ed- 
wards v.  Kearsey,  96  TJ.  S.  595;  Planters'  Bank  v.  Sharp,  6  How.  301,  332.  It 
cannot  he  evaded  by  making  the  execution  of  a  contract  already  made  a  punish- 
able offence.  Bailey  v.  Philadelphia,  etc.,  R.  R.  Co.,  4  Harr.  (Del.)  389.  See 
Sloan  v.  Pacific  R.  R.  Co.,  61  Mo.  24.  Where  a  canal  company  had  been  au- 
thorized by  its  charter  to  select  and  acquire  lands  upon  a  particular  route  and  to 
construct  thereon  a  canal,  it  was  held  that  an  act  afterwards  passed  authorizing 
a  railroad  company  to  occupy  difficult  passes  along  the  same  route  in  such  a 
manner  as  to  exclude  the  canal  company  from  doing  so  was  void.  Chesapeake, 
etc.,  Canal  Co.  v.  Baltimore,  etc.,  R.  R.  Co.,  4  G.  &  J.  I. 

8  Per  Chancellor  Zabriskie,  in  Black  v.  Delaware,  etc.,  Canal  Co.,  22N.  J. 
Eq.  403,  404-406,  415;  Von  Schmidt  v.  Huntington,  1  Cal.  55. 

4  Green  v.  Biddle,  8  Wheat.  84;  Von  Hoffman  v.  City  of  Quincy,  4  Wall.  551, 
554;  Farrington  v.  Tennessee,  95  U.  S.  683. 
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a  statute  cannot  be  said  to  impair  the  obligation  of  a 
contract  because  it  lessens  the  value  of  privileges  ac- 
quired under  a  previous  act.1  The  state  may  regulate 
practice  in  the  courts  and  alter  methods  of  procedure, 
but  cannot  deprive  a  party  of  all  remedy  by  taking 
away  existing  remedies  without  substituting  others.2 
A  different  question  is  presented  to  which  the  same 
answer  applies  when  such  statute  provides  for  com- 
plete discharge  of  the  debtor  from  contracts  with 
citizens  of  other  states.  Such  result  can  only  be  ac- 
complished under  bankrupt  laws  enacted  by  congress.3 

§  1035.  Grants  and  contracts  of  membership  both  affected 
by  unconstitutional  legislation.— There  is  a  nominal  dis- 
tinction between  the  contract  to  which  the  state  and 
the  corporate  body  as  a  whole  become  parties  by  an 
act  of  incorporation  or  amendment  to  the  same,  and 
that  to  which  the  members  of  the  corporation  have 
made  themselves  parties  in  the  articles  of  association  ; 
but  it  would  be  difficult  to  consider  the  interests  of  the 
members  in  the  one  separately  from  their  interest  in 
the  other,  since  each  contract  of  membership  embraces 
by  implication  every  provision  of  the  charter.  Conse- 
quently a  statute  which  would  impair  the  contract  be- 
tween the  state  and  the  corporation  would  generally 
be  repugnant  to  the  constitution  with  respect  to  the 
contract  between  the  corporators. 

However,  laws  may  be  passed  which  impair  the  con- 


i  Lehigh  W.  Co.  v.  Easton,  121  U.  S.  388;  7  S.  Ct.  916. 

2  Denny  v.  Bennett,  128  U.  S.  489.  An  act  limiting  the  amount  of  recovery 
against  common  carriers  for  negligence  may  be  repealed  though  the  act  provide 
that  "  upon  the  acceptance  thereof  by  any  carrier  or  corporation  the  same  shall 
become  a  part  of  its  act  of  incorporation."  Penn.  K.  Co.  v.  Bowers,  124  Pa. 
St.  183;  16  A.  836. 

8  Ogden  v.  Saunders,  12  Wheat.  213;  Sturgie  v.  Crowninshield,  4  Wheat.  122; 
Gilman  v.  Lockwood,  4  Wall.  409;  Denny  v.  Bennett,  128  U.  S.  489,  497,  per 
Justice  Millek. 
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tract  between  the  shareholders,  while  nominally  leaving 
the  franchise  unaffected.  For  instance,  a  law  altering 
the  business  management  of  a  foreign  corporation 
would  be  unconstitutional  as  affecting  the  company's 
franchise  which  has  no  extra  territorial  validity.  The 
same  invalidity  attaches  to  laws  altering  the  voting 
powers  of  shareholders  of  corporations  under  existing 
laws,1  giving  additional  powers  to  a  majority  regard- 
less of  the  will  of  a  dissenting  minority,2  or  imposing 
a  liability  to  contribute  capital  in  excess  of  the  amount 
fixed  in  their  subscriptions. 

§  1036.  Character  of  membership  in  corporations  formed 
under  general  laws  considered. — Where  the  formation  of 
corporations  takes  place  under  general  laws  which  may 
be  treated  very  much  as  laws  authorizing  the  formation 
of  special  partnerships,  the  contractual  relation  between 
the  state  and  the  corporation,  if  indeed  a,ny  may  be 
considered  to  exist,  is  of  little  or  no  practical  importance 
apart  from  the  contracts  between  the  members  who 
have  organized  under  such  laws.     If  a  law  affecting 


i  State  v.  Greer,  78  Mo.  188,  overruling  s.  c.  9  Mo.  App.  219,  224.  Where  a. 
corporation  has  been  dissolved  on  scire  facias  by  a  court  having  jurisdiction, 
the  validity  of  such  dissolution  cannot  be  afterwards  called  in  question.  Dan- 
ville Seminary  v.  Mott  (111.),  28  N.  E.  54.  Under  N.  Y.  Code  Civ.  Proc,  sec. 
2423,  the  court,  upon  petition  for  dissolution,  "  must  make  an  order  requiring  all 
persons  interested  in  the  corporation  to  show  cause  before  it  .  .  .  why  the  cor- 
poration should  not  be  dissolved."  In  re  Christian  Jensen  Co.,  15  N.  T.  S.  144. 
A  statute  providing  that  a  foreign  railroad  company  may  extend  its  road  into  the- 
state  upon  condition  that  it  "  shall  be  liable  to  be  sued  by  summons  in  the  same 
manner  as  corporations  created  by  the  laws  of  this  state,"  does  not  make  it  a 
domestic  corporation  so  as  to  justify  service  of  summons  in  the  manner  provided 
for  service  on  domestic  corporations.  It  muss  be  served  as  a  foreign  corpora- 
tion.   Quade  v.  New  York,  N.  H.  &  H.  R.  Co.,  14  N.  Y.  S.  S75. 

2  Lauman  v.  Lebanon  Valley,  R.  R.  Co.,  30  Pa.  St.  46;  Zabriskie  v.  Hacken- 
sack,  etc.,  R.  R.  Co.,  18  N.  J.  Eq.  178;  Black  v.  Delaware,  etc.,  Canal  Co.,  24 
ST.  J.  Eq.  467;  New  Orleans,  etc.,  R.  R.  Co.  v.  Harris,  27  Miss.  517,  536;  Clear- 
water v.  Meredith,  1  Wall.  39;  Mowrey  v.  Indianapolis,  etc.,  R.  R.  Co.,  4  Bliss; 
and  see  supra,  sees.  645,  646. 


§  1037  AMENDMENT   AND   REPEAL   OF   CHARTERS.  1181 

partnerships  should  be  held  unconstitutional  it  would 
not  be  because  of  its  affecting  any  contract  between 
existing  partnerships  and  the  state,  but  because  it  im- 
paired the  mutual  obligations  which  the  partners  had 
assumed  on  becoming  associated  as  such  in  business. 

But  there  is  no  better  reason  why  a  state  could  by 
altering,  amending,  or  repealing  general  incorporation 
laws  put  to  an  end  to  existing  corporations  before  the 
termination  of  the  period  fixed  in  their  articles,  and  thus 
extinguish  the  contracts  of  membership  contrary  to 
their  terms,  than  that  it  should  have  the  power  to  im- 
port new  terms  into  articles  of  copartnership  already 
entered  into,  or  shorten  or  extend  the  period  during 
which  the  firm  was  to  continue  in  business.1 

§  1037.  Changes  beneficial  to  the  corporation. — The  legis- 
lature may  release  a  corporation  from  obligations  im- 
posed for  the  public  benefit,  without  in  any  wise  im- 
pairing corporate  rights  or  releasing  its  members  from 
their  contracts  of  membership. 

Such  change  is  not  a  diversion  of  funds  from  the 
original  purpose  to  which  they  were  dedicated  within 
the  constitutional  prohibition,  as  an  alteration  of  the 
terms  of  the  contract  of  membership  prejudicial  to  the 
stockholder  would  be.2 

A  corporation  may  also  be  authorized  to  issue  pre- 
ferred stock  where  the  funds  realized  from  the  sale  of 
its  shares  have  been  exhausted  and  the  completion  of 
the  enterprise  is  threatened  with  failure  for  lack  of 
capital  to  prosecute  it  to  completion.3 


1  Joy  v.  Jackson,  etc.,  Plank  R.  Co.,  11  Mich.  155;  Eastern  E.  R.  Co.  v.  Bos- 
ton, etc.,  R.  R.  Co.,  Ill  Mass.  125. 

2  Taggart  v.  Western  Md.  R.  R.  Co.,  24  Md.  563.  A  railroad  corporation  may 
be  released  from  the  terms  of  its  charter  requiring  it  to  connect  with  another 
line.    Wilson  v.  Wills  Valley  R.  R.  Co.,  33  Ga.  470. 

3  Covington  v.  Covington,  etc.,  Bridge  Co.,  10  Bosh  Ky.  69.  See  also  Baker 
v.  Clarke  Ins.  Co.,  110  Mass.  88. 
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§  1038.    Alterations  by  consent   of  members. — On  the 

same  principle  a  change  may  be  made  in  a  charter  with 
the  consent  of  the  incorporators.  And  a  recognition  of 
the  existence  of  a  corporation  in  the  constitution  does 
not  make  its  charter  a  part  of  the  organic  law  so  as  to 
preclude  a  legislative  change  of  its  terms  with  the  as- 
sent of  its  members.1  A  majority  of  the  members  may 
bind  the  whole  body  by  their  consent  on  behalf  of  the 
corporation  to  all  such  changes  as  do  not  affect  indivi- 
dual personal  interests.2 

§  1039.  Exemptions  from  taxation.—  It  is  so  well  settled 
by  repeated  decisions  of  the  highest  courts,  and  espe- 
cially by  the  federal  supreme  court,  that  the  state  may 
by  contract  exempt  a  corporation  from  taxation,  that  an 
argument  against  the  doctrine  based  on  reason  and  prin- 
ciple, though  it  be  ever  so  sound,  would  be  destitute  of 
practical  value.3 


i  People  v.  Marshall,  1  Gill.  (111.)  672. 

2  Where  one  subscribed  for  stock  designating  the  line  of  railroad  near  his 
premises  -with  the  expectation  that  the  road  would  be  built  on  the  designated 
line  but  without  specific  stipulations  in  regard  to  the  location  of  the  road,  and 
the  route  was  changed  by  an  amended  charter,  the  company  was  not  a  bar  to  an 
action  on  the  contract  of  subscription.  Delaware  E.  E.  Co.  v.  Thorp,  1  Hous. 
(Del.)  149.  Where  a  railroad  company  obtains  authority  from  the  legislature  to 
change  one  of  its  termini  and  to  increase  its  capital  stock  without  the  consent 
of  a  subscriber  to  stock  under  the  original  charter,  the  latter  is  released  from  his 
subscription,  though  at  the  time  thereof  the  general  law,  under  which  the  first 
charter  was  obtained,  authorized  amendments  increasing  the  capital  stock,  and 
changing  the  route,  as  such  law  did  not  authorize  a  change  in  the  termini. 
Youngblood  v.  Ga.  Imp.  Co.,  83  Ga.  797;  10  S.  E.  124.  An  acceptance  of  a 
grant  of  additional  privileges  and  powers  on  the  terms  that  the  legislature  may 
"alter,  amend  or  annul  the  charter  of  the  company  at  any  time  thereafter"  oper- 
ates as  a  surrender  of  the  inviolability  of  an  original  charter  to  the  discretion  of 
the  legislature,  although  such  original  charter  contains  no  reservations  of  power 
to  amend  it.  Gibbs.  Consol.  Gas  Co.,  130  U.  S.  397;  Monongahela  Nav.  Co.  v. 
Coon,  6  Pa.  St.  379. 

s  Farrington  v.  Tennessee,  95  U.  S.  679;  Jefferson  Branch  Bank  v.  Skelly,  1 
Black,  436;  Pacific  E.  E.  Co.  v.  Maguire,  20  Wall.  38;  Home  of  the  Friendless 
v.  Eouse,  8  Wall.  430;  Wilmington  E.  E.  Co.  v.  Eeid,  13'  Wall.  264;  McGee  v. 
Mathis,  4  Wall.  143;  North  Missouri  E.  E.  Co.  v.  Maguire,  20  Wall.  46;  Hum- 
phrey v.  Pegues,  16  Wall.  244;  University  v.  People,  99  U.  S.,  309;  Eailway  Co. 
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Earnest  and  protracted  opposition  both  by  state 
courts  and  by  able  dissenting  opinions  in  the  United 
States  supreme  court  has  characterized  the  cases  in 
the  decision  of  which  such  power  of  the  states  has 
been  maintained. 

The  position  is  only  tenable  when  there  has  been 
some  valuable  consideration  received  by  the  state  or  to 
be  received  for  the  guaranty  of  immunity  from  the  com- 
mon burthens  of  citizenship.  But  there  is  in  this  little 
consolation  for  the  opposers  of  the  doctrine  when  it  is 
considered  that  it  is  also  well  settled  that  when  there 
is  any  such  consideration,  the  legislature  is  itself  the 
sole  judge  of  its  adequacy,  and  that  where  it  has  passed 
upon  the  matter  it  is  beyond  the  power  of  review  by 
the  courts.1  There  must  be,  however,  some  supposable 
consideration  or  beneficial  return  to  the  public  ;  for  it 
is  conceded  on  all  sides  that  if  the  exemption  is  made 
as  a  privilege  only,  it  is  in  the  nature  of  a  nudum  pactum 
and  may  be  revoked  at  any  time.  A  statute  exempting 
property  from  taxation,  does  not  exempt  it  from  assess- 
ments for  street  improvements.2 

§  1041.  Contracts  granting  exclusive  monopolies. — Grants 
of  exclusive  monopolies  and  privileges   may  properly 


v.  Philadelphia,  101  U.  S.  528;  Mobile,  etc.,  R.  R.  Co.  v.  Kennely,  74  Ala.  566. 
"  It  is  within  the  scope  of  the  legislative  power  to  enact  that  a  railroad  company- 
shall  have  immunity  from  state  and  county  taxation  upon  a  quarterly  payment 
of  a  certain  amount  in  commutation,  the  right  being  reserved  on  the  part  of  the 
state  to  annul  the  agreement  at  any  time."  Neavy  v.  Philado,  etc.,  R.  Co. 
(Del.),  9  A.  405.  When  a  business  is  first  licensed,  and  then  by  subsequent  law 
subjected  to  a  license  in  the  form  of  a  tax,  the  last  law  intimating  that  the  prev- 
ious license  is  withdrawn  unless  the  imposition  is  paid,  the  presumption  is  strong 
that  the  exaction  is  for  revenue,  and  was  not  intended  as  a  condition.  City  & 
County  of  San  Francisco  v.  Liverpool,  L.  &  G.  Ins.  Co.  74  Cal.  113;  15  P.  380. 

1  Christ  Church  v.  Philadelphia,  24  How.  300;  Brainard  v.  Colchester,  31 
Conn.  407;  Dale  v.  The  Governor,  3  Stew.  387;  Commonwealth  v.  Bird,  12  Mass. 
442;  State  v.  Morris,  &  E.  R.  Co.,  49  N.  J.  L.  193;  7  A.  826. 

2  Bleeker  v.  Ballow,  3  Wend.  263;  Hussan  v.  City  of  Rochester,  67  N.  Y.  528 ; 
Roosevelt  Hospital  v.  Mayor,  etc.,  84  N.  Y.  108. 
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be  classed  under  the  head  of  exemptions,  since  they 
are  in  effect  agreements  not  to  exercise  the  power  of 
legislation  in  the  future  in  a  particular  manner  or  for 
a  certain  purpose. 

Legal  protection  in  the  enjoyment  of  special  priv- 
ileges is  at  war  with  the  very  idea  of  equality  which 
lies  at  the  foundation  of  a  free  government.1  In  the 
absence  of  constitutional  prohibitions,  however,  the 
legislature  of  a  state  may  bind  it  by  contracts  exempt- 
ing corporations  or  individuals  from  competition  re- 
sulting from  future  grants  of  corporate  franchises 
either  perpetually  or  for  a  limited  period.  And  by 
doing  so  it  may  forestall  subsequent  legislation,  tending 
to  impair  the  exclusive  right.2     An  intention   to  grant 


1  The  constitution  of  Texas  prohibits  the  granting  of  exclusive  monopolies. 
See  City  of  Brenham  v.  Brenham  W.  Co.  (Tex.j,  4  S.  W.  143.  So  do  the  con- 
stitutions of  several  other  states.  See  Des  Moines  St.  R.  Co.  v.  D.  M.  B.  G.  St. 
R.  Co.  (la.),  33  N.  W.  610.  Act  Va.  Jan.  4,  1882.  c  7,  prohibited  collectors 
from  receiving  coupons  for  taxes,  unless  verified  and  identified  by  the  verdict  of 
a  jury  to  be  genuine  and  legally  receivable  for  taxes,  and  provided  for  a  reference 
to  a  jury  of  this  issue  in  all  mandamus  proceedings  to  compel  their  acceptance. 
Act  Assem.  1881-82,  p.  342,  amending  Code  Va.,  c.  156,  §  4,  took  away  entirely 
the  remedy  by  mandamus  in  such  cases.  Held,  that  it  did  not  affect  the  constitu- 
tionality of  the  act  of  January  4,  1882,  c.  7,  as  that  act  provides  an  adequate  and 
substantially  equivalent  remedy.  Poindexter  v.  Greenhow,  84  Va.  441;  4  S.  E. 
742. 

2  Cit.  W.  Co.  of  B.  v.  B.  H.  Co.,  55  Conn.  1;  10  A.  170;  Coast  Line  R.  Co. 
v.  Savannah,  30  F.  646;  St.  T.  W.  W.  Co.  v.  N.  O.  W.  W.  Co.,  7  S.  Ct.  405. 
Under  an  ordinance  which  grants  the  exclusive  right  to  operate  street  railways 
in  a  city  to  a  certain  corporation  for  a  term  of  years,  such  corporation  has  the 
right  to  prevent  the  operation  of  a  competing  line,  not  only  on  the  streets 
already  occupied  by  its  own  lines,  but  on  any  street.  Adams,  C.  J.,  dissenting. 
Omaha,  etc.,  R.  Co.  v.  Cable,  etc.,  Co.,  30  F.  324. 

In  1867  plaintiff  company,  by  its  charter,  was  given  the  exclusive  horse- 
railway  franchise  of  Omaha  for  fifty  years.  Defendant  company,  under  a  city 
ordinance  of  1884,  undertook  to  lay  a  cable  tramway;  and  plaintiff  sought  for 
an  injunction,  contending  that,  at  the  date  of  its  grant,  "horse  railway  "  meant 
"  street  railway  "  (cable  roads  being  them  unknown),  and  therefore  its  grant 
covered  that  form  of  railway  communication.  Held,  that  all  grants  of  fran- 
chises belonging  to  the  public,  and  especially  those  giving  monopolies,  should  be 
strictly  construed  against  grantees,  and  that  the  injunction  should  not  be 
granted.    Id. 

Held,  further,  that  even  if  the  grant  of  the  "horse-railroad"  franchise  was  in 


§  1041  AMENDMENT   AND   REPEAL   OF   CHARTERS.  1185 

an  exclusive  right  or  privilege  must  clearly  appear, 
and  will  never  be  implied  except  from  language  which 
leaves  no  escape  from,  the  conclusion  that  such  was  the 
intention  of  the  legislature.1 

The  language  employed  in  granting  a  monopoly  will 
never  be  extended  beyond  its  obvious  import.2 

§  1041.  Must  be  based  upon  consideration. — An  exemp- 
tion from  future  legislation  impairing  the  enjoyment 
of  a  monopoly,  like  an  exemption  from  taxation,  must 
be  based  upon  a  consideration  or   benefit   of  a   public 


the  contemplation  of  the  parties,  yet  a  grant  of  a  monopoly  contemplated  was 
only  of  such  forms  of  transportation  as  were  then  known  and  in  existence,  not  of 
such  as  might  subsequently  be  devised  and  used.    Id. 

The  L.  Gas-Light  Company  was  organized  by  special  charter  granted  March 
2,  1857,  which  authorized  it  to  lay  its  pipes  and  vend  gas  in  a  certain  portion  of 
the  city  of  St.  L.,  and  exempted  it  from  Rev.  St.  Mo.  1855,  c.  34,  art.  1,  §  7, 
providing  that  the  charter  of  every  corporation  thereafter  created  should  be 
subject  to  alteration  by  the  legislature.  In  1868,  the  charter  was  amended  so 
as  to  extend  the  rights,  privileges,  and  franchises  of  the  company  throughout 
the  entire  corporate  limits  of  the  city.  Held,  that  the  right  to  make  and  vend 
gas  carried  with  it  the  right  to  fix  the  price,  and  that  it  was  not  subject  to  reg- 
ulation by  state  or  city.  Babclay,  J.,  dissenting.  State  v.  Laclede  Gas-Light 
■Co.  (Mo.),  14  S.  W.  974. 

When  an  electric  street  railway  company,  organized  under  How.  St.  Mich._ 
c.  95,  has  obtained  and  accepted  in  writing,  a.i  required  by  section  13  of  the  act, 
the  consent  of  the  common  council,  given  by  ordinance,  to  operate  its  road  in 
certain  streets,  the  ordinance  providing  that  the  poles  shall  be  approved  by  the 
council  before  they  are  erected,  the  council  cannot,  after  approving  iron  poles 
for  the  territory  within  the  fire  limits,  and  wooden  ones  for  that  without, 
compel  the  company  to  provide  transfer  tickets,  without  additional  costs,  in 
consideration  of  being  allowed  to  erect  the  wooden  poles,  for  such  a  condition  is 
in  conflict  with  section  14,  of  the  above  act,  providing  that  a  city  shall  not  revoke 
its  consent  once  given,  nor  deprive  the  company  of  the  rights  and  privileges 
conferred.    Electric  Ey.  Co.  v.  City  of  Grand  Eapids  (Mich.),  47  N.  W.  567. 

1  Charles  River  Bridge  v.  Warren  Bridge,  11  Pet.  535,  549;  Shorter  v.  Smith, 
9  Ga.  517;  Piscataqua  Bridge  Co.  v.  New  Hampshire  Bridge  Co.,  7  1ST.  H.  63; 
Turnpike  Co.  v.  State,  3  Wall.  210;  Bradley  v.  South  Carolina  Phosphate  Co.', 
1  Hughes,  72;  Monongahela  B.  Co.  v.  B.  &  P.  Ry.  Co.,  114  Pa.  478;  8  A.  233;. 
Stein  v.  Bieuville  W.  S.  Co.,  34  F.  145;  Tuckahoe  Canal  Co.  v.  Tuckahoe, 
«tc,  R.  R.  Co.,  11  Leigh,  42;  Rockland  W.  Co.  v.  C.  &  R.  W.  Co.,  80  Me.  544; 
15  A.  785;  Illinois,  etc.,  Canal  Co.  v.  Chicago,  etc.,  R.  R.  Co.,  14  111.  314;  supra. 

2  Parrot  v.  City  of  Lawrence,  etc.,  2  Dill.  332;  Richmond,  etc.,  R.  E.  Co.  v. 
Louisa  R.  R.  Co.,  13  How.  71;  Piscataqua  Bridge  Co.  v.  New  Hampshire  Bridge 
Co.,  7  N.  H.  35;  Bridge  Proprietors  v.  Hoboken  Co.,  1  Wall.  116. 
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nature.  And  when  the  consideration  has  been  given. 
or  performed  and  accepted  by  the  state  the  grant  be- 
comes irrevocable. 

There  are  cases  in  which  it  is  held  that  grants  of 
this  character,  if  based  on  a  benefit  either  already  re- 
ceived or  merely  assumed  by  the  grantee,  are  binding 
upon  the  state  notwithstanding  provisions  in  the  con- 
stitutions of  the  states  to  the  effect  that  "  no  man  or 
set  of  men  are  entitled  to  exclusive  separate  emoluments 
or  privileges  from  the  community,  but  in  consideration 
of  public  services." 

In  these  cases  it  is  held  that  the  requirement  that 
there  shall  be  a  "  public  service  "  is  satisfied,  and  takes- 
the  case  out  of  the  operation  of  the  constitutional  pro- 
vision by  an  assumption  of  the  duty  and  obligation  of 
supplying  facilities  or  commodities  to  the  community. 
If  this  view  be  correct  and  the  reasoning  employed  be 
considered  sound,  it  would  be  difficult  to  find  a  case  of 
this  class  of  legislation  to  which  the  prohibition  would 
apply  ;  for  to  adopt  the  language  of  the  court  in  one  of 
these  cases  which  is  undoubtedly  correct  on  that  par- 
ticular point,  "  for  the  legislature  being  vested  with 
power  to  make  grants  of  that  character  when  the  pub- 
lic convenience  demands  it,  the  legislative  judgment 
is  conclusive,  both  as  to  the  necessity  of  making  the 
grant  and  the  amount  of  service  to  be  rendered  in  con- 
sideration therefor,  and  the  courts  have  no  power  to 
interfere,  however  inadequate  the  consideration  or  un- 
reasonable the  grant  may  appear  to  them  to  be."1  The 
qualifying  clause  has  been  left  out  of  many  state  con- 
stitutions, but  it  would  seem  that  the  intention  of  the 
framers  of  a  constitution  containing  it  was  to  change 


i  Gordon  v.  Winchester  Building,  etc.,  Asso.,  12  Bush.  (Ky.)  110,  perCoFFEB, 
J.;  Louisville  Gas  Co.  v.  Citizens'  Gas  Co.,  115  U.  S.  683;  Const,  of  Ky.  1799r 
art.  10,  §  1. 
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the  law  as  it  had  before  existed,  and  by  the  words 
"  public  service  "  they  meant  some  substantial  benefit 
arising  from  special  agreement,  and  not  a  mere  abstract 
public  accommodation  or  convenience,  and  that  such, 
intention  should  control  its  construction. 

§  1042.  Grant  of  exclusive  right  to  control  rates  never 
implied. — A  grant  to  a  corporation  in  general  terms  of 
authority  to  fix  rates  is  not  a  renunciation  of  the  right 
of  legislative  control  so  as  to  secure  reasonable  rates. 
Such  a  grant  evinces  merely  a  purpose  to  confer  power 
to  exact  compensation  which  shall  be  just  and  reason- 
able. It  is  only  where  the  purpose  to  place  the  unre- 
stricted right  in  the  corporation  to  determine  rates  of 
compensation  is  clearly  manifested  that  the  power  of 
subsequent  legislative  interference  can  be  denied.1 

§  1043.  Changes  of  charter  not  binding  upon  members. — 

No  radical  qhange  in  the  charter  by  the  legislature  or 
in  the  general  law  affecting  the  particular  corporation 
without  a  member's  consent  is  binding  upon  him.  It 
is  obvious  that  any  amendment  or  re-organization  which 
creates  a  different  corporation  from  that  with  which 
the  member  has  identified  himself  and  by  whose  con- 
stating instruments  he  became  bound  is  not  by  any 
stretch  of  construction  within  the  contemplation  or 
terms  of  his  contract. 

Misconception  of  the  effect  of  legislative  enactments 
on  the  status  of  corporations  often  leads  to  erroneous 
statements  concerning  the  resulting  relations  of  mem- 
bers in  the  corporation  in  whose  charter  the  change  is 
sought  to  be  made  to  it,  and  a  new  corporation  con- 
structed from  it.     To  say,  as  do  the  courts  in  some  of 


J  Chicago  M.  &  St.  P.  Ry.  Co.  v.  Minnesota,  10  Sup.  Ct.  Rep.  462. 
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the  cases,  that  such  laws  operate  to  release  members 
from  their  contracts  is  certainly  overstating  their  effect, 
to  say  the  least. 

The  destruction  of  a  contract  of  membership  by  re- 
leasing the  members  is  clearly  within  the  constitutional 
prohibition  against  the  impairment  of  contracts.  And 
yet  some  excellent  authorities  have  blindly  adopted  or 
misquoted  the  language  of  the  courts  by  naming  such 
legislation  as  one  of  the  means  by  which  contracts  of 
membership  in  corporations  are  released. 

It  is  true  that  since  the  decision  of  the  Dartmouth 
College  Case,1  there  have  been  made  by  legislatures  and 
courts  numerous  and  important  innovations  of  the 
principle  therein  declared,  but  in  no  case  has  the  right 
to  nullify  and  destroy  contracts  been  claimed  or  con- 
ceded except  as  a  police  regulation,  and  as  between  the 
state  and  corporations  themselves. 

Under  the  frequent  and  almost  universal  reservation 
of  the  right  of  control  contained  in  state  constitutions 
and  general  and  special  statutes  under  which  corpora- 
tions are  created  the  most  ordinary  rights  and  powers 
of  corporations  are  frequently  curtailed  or  withdrawn 
altogether.  But  such  statutes,  where  upheld  by  the 
courts,  have  generally  been  prospective  as  regards  the 
contracts  among  members,  and  between  members  and 
outsiders  with  respect  to  the  corporation. 

And  when  an  act  of  the  legislature  ostensibly 
changes  an  existing  corporation  but  virtually  creates  a 
new  one,  the  members  of  the  former  are  in  nowise  dis- 
charged from  their  obligation  to  it,  for  the  legislature 
lacked  the  power  to  effect  that  object. 

And  when  it  is  said  in  such  case  that  the  member  is 
released  from  his  contract  of  membership  by  reason  of 
the  change  in  the  corporate  entity  to  which  and  to 


i  4  Wheat.  518. 
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whose  other  owners  it  bound  him,  the  answer  is  that  he 
never  was  bound  to  it  or  to  them  in  that  altered 
capacity. 

It  is  not  denied  that  the  reserved  right  to  regulate 
corporations  is  often  exercised  in  such  a  way  as  to  im- 
pair the  contract  of  membership  indirectly.  A  general 
law  of  this  nature  often  has  the  effect  of  depreciating 
and  of  sometimes  destroying  the  value  of  the  shares  ; 
and  in  one  instance,1  a  legislative  act  was  sustained  as 
constitutional  which  put  an  end  to  the  existence  of  an 
earlier  corporation  and  granted  to  another  corporation 
the  right  to  operate  a  railroad  over  the  same  route, 
leaving  the  first  to  dispose  of  its  existing  property  and 
contracts  at  great  loss. 

The  ground  upon  which  such  legislation  is  usually 
upheld  is  that  it  only  goes  to  the  extent  of  impairing  or 
taking  away  the  remedy,  as  is  often  done  in  laws  chang- 
ing the  rules  of  evidence,  and  the  methods  of  judicial 
proceedings,  the  frequent  effect  of  which  is  to  render 
existing  contracts  of  no  value.2 

§  1044.  General  laws  contained  in  charters  subject  to 
repeal. — It  is  unimportant,  as  respects  the  power  of  the 
state  to  enact  general  legislation  and  alter  or  repeal 
the  laws  that  an  existing  law  governing  the  relations 
of  a  company  to  the  community  is  contained  in  its 
charter.  Such  law  forms  no  part  of  the  contract  be- 
tween it  and  the  state,  or  between  the  members  with 
each  other.  Thus  the  charter  of  a  railroad  company 
contained  a  clause  providing  for  subscriptions  for  its 
stock  by  any  county  through  which  the  road  might  pass, 
and  an  issue  of  its  bonds  by  such  company  in  payment 
of  such  subscriptions.     It  was  held  that  such  provision 


1  Greenwood  v.  The  Marginal,  etc.,  R.  R.  Co.,  105  U.  S.  13. 

2  Infra,  §  1046. 
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might  be  repealed,   it  being  a  municipal  regulation 
merely.1 

§  1045.  Construction  of  authority  to  consolidate  mort- 
gages, etc.— Whether  a  charter  containing  an  enabling  act 
authorizing  the  corporation  to  transfer  or  mortgage  its 
franchises  is  revocable  before  being  executed  is  a  ques- 
tion devolving  upon  the  court  a  task  of  construction. 
If  it  appears  that  the  intention  of  the  legislature  was 
to  confer  upon  the  grantees  of  the  charter  a  power  of 
appointing  other  persons  to  enjoy  similar  franchises  to 
those  conferred  upon  themselves  without  a  reservation 
of  power  or  revocation  expressed  or  clearly  implied,  it 
would  seem  that  an  act  attempting  to  revoke  it  would 
be  an  impairment  of  the  contract  and  hence  invalid. 
A  right  to  mortgage  its  other  property  has  been  held 
to  be  irrevocable,  and  as  corporate  franchises  are  in  one 
sense  a  species  of  property  the  same  principle  should 
govern.  But  the  right  given  in  a  charter  to  the  grantees 
of  forming  a  new  corporation  is  in  effect  no  more  than 
a  mere  offer  by  the  state  of  an  additional  franchise, 
and  revocable  at  any  time  before  being  accepted  and 
acted  upon.2 

§  1046.  Laws  regulating  legal  procedure  and  altering 
remedies. — It  is  clear  that  laws  providing  new  remedies 
for  existing  rights  and  prescribing  and  altering  the 
rules  of  procedure  in  the  administration  of  justice  are 
not  amenable  to  the  constitutional  objection  that  they 
impair  the  obligation  of  contracts.  Such  laws  are 
none  the  less  valid  because  applicable  to  corporations 


1  Aspinwall  v.  County  of  Davidson,  22  How.  877;  Covington,  etc.,  R.  R.  Co. 
v.  Kenton  County  Cort.,  12  B.  Mon.  144;  Town  of  Concord  v.  Portsmouth 
Savings  Bank,  92  U.  S.  625;  Compare  Sala  v.  City  of  New  Orleans,  2  Woods, 
188. 

a  See  Memphis,  etc.,  Railroad  Co.  v.  Commissioners,  112  U.  S.  609. 
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already  in  existence.1  It  has  been  held  that  a  state 
may  impose  penalties  for  the  non-performance  of  duties 
which  a  corporation  owes  to  the  public.2  So  the  state 
may  take  away  the  equitable  remedies  by  injunction 
against  the  collection  of  taxes.3  The  case  is  not 
altered  if  the  remedial  law  happens  to  be  contained  in 
a,  company's  charter.4 

§  1047.  Protection  from  recklessness  and  dishonesty.— 

Laws  providing  safeguards  to  the  public  against  losses 
resulting  from  the  improvidence,  recklessness  or  dis- 


1  Crawford  v.  Branch  Bank,  7  How.  297;  Railroad  Company  v.  Hecht,  95  XT. 
S.  170;  Commonwealth  v.  Cochitate  Bank,  3  Allen,  42;  New  Albany,  etc.,  R. 
R.  Co.  v.  McNamara,  11  Ind.  543;  State  v.  N.  O.  C  &  L.  Co.  (La.),  7  So.  606; 
Davies,  etc.,  L.  Co.  v.  Gottschalk,  81  Cal.  641;  Gowen  v.  Penobscot  R.  R.  Co., 
44  Me.  140;  Penn.  R.  Co.  v.  Bowers,  124  Pa.  St.  183;  16  A.  836;  Wallace  v. 
Western  N.  C.  R.  Co.,  104  N.  C.  442. 

An  act  which  provided  that,  when  work  in  the  construction  of  a  railway  has 
•ceased  and  has  not  in  good  faith  been  resumed  for  a  period  of  eight  years,  the 
land  on  which  the  railway  is  being  built  shall  revert  to  the  owner  of  the  tract  from 
which  it  was  taken,  was  held  not  to  operate  retrospectively  and  hence  to  be  un- 
constitutional though  construed  to  apply  to  roads  abandoned  before  its  enact- 
ment, because  it  did  not  create  the  suspension  of  work  but  simply  prescribed  its 
effect.  Skillman  v.  C.  M.  &  St.  P.  R.  Co.,  78  la.  404;  43  N.  W.  275.  See  also, 
Baeder  v.  Jennings,  40  F.  199.  An  act  providing  that  every  railroad  company 
shall  be  liable  to  its  employes  for  all  damages  occasioned  by  the  negligence  of 
Its  agents  or  by  any  mismanagement  of  its  engineers  or  other  employes  is  reme 
dial  and  constitutional.  Mo.  Pac.  R.  Co.  v.  Mackey,  127  U.  S.  205;  M.  &  St- 
L.  R.  Co.  v.  Herrick,  Id.  210.  An  act  including  contributory  negligence  as  a 
■defence  to  an  action  for  damages  occasioned  to  a  person  or  animal  by  want  of  a 
fence  to  a  railroad  right  of  way  is  a  valid  exercise  of  the  police  power.  Quacken- 
l>ush  v.  Wis.  &  M.  R.  Co.,  71  Wis.  472;  37  N.  W.  834. 

An  act  providing  that  when  any  live  stock  shall  be  killed  by  the  engines  or 
•cars  on  any  of  the  railroads  mentioned  and  such  killing  is  proved,  it  shall  be 
prima  facie  evidence  of  negligence  in  any  indictment  therefor,  was  held  to  sub- 
vert the  presumption  of  innocence  and  to  deprive  the  defendant  of  the  equal 
protection  of  the  laws.    State  v.  Divine,  98  N.  C.  778;  4  S.  E.  477. 

z  Mobile,  etc.,  Ry.  Co.  v.  Steiner,  61  Ala.  559. 

3  L.  S.  S.  C.  R.  &  I.  Co.  v.  School  Dist.  (Mich.),  44  K  W.  616. 
•«  Railroad  Co.  v.  Hecht,  95  U.  S.  170;  Chattaroi  Ry.  Co.  v.  Kinner,  81  Ky. 
221;  Howard  v.  Kentucky,  etc.,  Ins.  Co.,  13  B.  Monr.  282;  affirming  Cairo, 
«tc,  R.  R.  Co.  v.  Hecht,  29  Ark.  661.  See  also,  Gowen  v.  Penobscot  R.  R.  Co. 
44  Me.  140;  Ex  parte  Northeastern,  etc.,  R.  R.  Co.,  37  Ala.  679;  Bank  of  Col- 
umbia v.  Okely,  4  Wheat.  235;  Mississippi  Ry.  Co.  v.  McDonald,  12  Heisk. 
<Tenn.),  54;  Baltimore,  etc.,  R.  R.  Co.  v.  Nesbit,  10  How.  395. 
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honesty  of  persons  engaged  in  certain  classes  of  business 
and  prescribing  summary  remedies  for  ascertaining  the 
financial  condition  of  institutions  which  invite  the  con- 
fidence and  are  entrusted  with  the  funds  of  the  busi- 
ness community  are  also  valid  as  remedial  legislation.1 

§  1048.  Number  affected  unimportant. — And  it  is  no 
objection  to  such  laws  that  they  apply  exclusively  to 
corporations  or  to  a  particular  class  of  corporations  or 
even  to  a  single  corporation.2 

So  an  act  for  the  reorganization  of  a  single  company 
under  an  amended  charter  which  requires  every  dissent- 
ing shareholder  and  bondholder  to  file  his  dissent  in 
writing  within  a  given  time  upon  reasonable  notice  of 
the  proposed  change  and  requirement,  and  providing 
that  if  they  neglect  to  do  so  within  the  prescribed  time 
they  shall  be  bound  by  the  alteration  and  reorganiza- 
tion, is  valid.3  On  the  same  principle  laws  are  upheld 
which  provide  for  the  organization  of  boards  and  com- 
missions and  clothe  them  with  authority  to  visit  banks 
and  similar  institutions  on  whose  solvency  the  security 
and  welfare  of  many  people  often  depend,  and  to  re- 
strain and  terminate  their  operations  by  injunction  in 
case  the  facts  indicate  such  to  be  the  proper  course,  and 
requiring  the  officers  and  managers  of  such  institutions 


i  Chicago  Life  Ins.  Co  v.  Needles,  113  U.  S.  574,  580,  583. 

1  Baltimore,  etc.,  R.  R.  Co.  v.  Nesbit,  10  How.  395;  Mississippi  Ry.  Co.  v. 
McDonald,  12  Heisk,  54;  Sinking  Fund  Cases,  99  U.  S.  700,  724,  726.  In  the 
last  case  an  act  of  congress  required  that  the  Union  Pacific  and  Central  Pacific 
Railroad  Companies  set  aside  a  portion  of  their  current  earnings  to  meet  an  in- 
debtedness on  which  the  payment  of  interest  had  been  guaranteed  by  the  gov- 
ernment. A  majority  of  the  United  States  supreme  court  held  that  the  act 
was  valid  as  a  reasonable  protection  of  the  rights  of  bondholders  and  the  gov- 
ernment independent  of  an  express  reservation  of  the  right  of  alteration  and 
amendment  in  the  charters  of  the  companies.    See  infra,  §  1071. 

»  Gilfillan  v.  Union  Canal  Co.,  109  U.  S.  401.  See  Canada  Southern  Ry.  Co. 
v.  Gebhard,  Id.  527. 


§  1050  AMENDMENT   AND   REPEAL   OF   CHARTERS.  119& 

to  allow  free  access  to  their  books,  vaults,  etc.,  for  pur- 
pose of  inspection  and  examination.1 

§  1049.  Original  of  practice  of  making  reservations  in 
charters. — A  practice  sprang  up  soon  after  the  decision 
in  the  Dartmouth  College  Case  of  inserting  in  state 
constitutions,  charters  and  general  incorporation  laws 
reservations  of  power  of  future  revision  and  revocation 
of  the  contracts,  which  that  case  decided  were  created 
between  the  state  and  each  corporation  by  a  grant  of  a 
corporate  franchise.  This  means  of  escaping  the  con- 
sequences of  that  decision  or  the  principle  it  declared 
was  indicated  incidentally,  and  possibly  intentionally, 
by  Justice  Story  in  the  course  of  an  able  concurring 
opinion.2  But  even  before  that  decision  it  had  been 
intimated  by  the  supreme  judicial  court  of  Massa- 
chusetts that  such  reservation  would  save  the  state 
its  power  of  control.8  Whether  the  idea  conveyed  by 
this  language  was  understood  and  acted  •  upon  there- 
after by  legislatures  and  constitution  makers  is  im- 
material in  this  connection.  At  any  rate  a  majority 
of  the  states  have  since  either  engrafted  an  express 
reservation  of  power  to  amend,  alter  or  repeal  upon  all 
grants  of  corporate  privileges,  or  adopted  the  uniform 
practice  of  making  it  a  provision  in  all  the  charters  and 
incorporation  laws. 

§  1050.  Effect  of  a  reservation. — The  decision  in  the 
case  above  mentioned  rested  on  two  grounds  :  1 .  The 
irrevocable  nature  of  an  executed  grant ;  2.  The  ex- 
press contract  to  which  the  state  becomes  a  party  as 
evidenced  in  the  charter. 


1  Atty.-Gen.  v.  North  American  Ins.  Co.,  82  N.  T.  172;  Chicago  Life  Ins. 
Co.  v.  Auditor,  101  111.  82;  Ward  v.  Farwell,  97  111.  593;  Com.  v.  Farmers  and 
Mechanics'  Bank,  21  Pick.  542 ;  Hevitt  v.  Bank  of  Port  Gibson,  6  Sm.  &  M.  528 ; . 
Commercial  Bank  v.  State,  4  Sm.  &  M.  439,  461. 

2  4  Wheat.  712. 

8  Wales  v.  Stetson,  2  Mass.  143. 
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Therefore  a  general  and  absolute  reservation  of  power 
to  repeal  a  charter  leaves  the  state  at  liberty  to  resume 
the  privilege  granted  at  pleasure  and  imparts  to  the 
charter  the  nature  of  a  written  delegation  of  authority 
to  an  agent.  In  other  words,  it  renders  that  which  by 
reason  of  the  constitutional  provision  would  be  a  con- 
tract an  express  authorization,  which  may  be  recalled 
at  pleasure. 

§  1051.  Distinction  between  franchise  and  power  connected 
with  it. — The  relation  of  the  parties  with  respect  to  the 
franchise  and  to  the  powers  and  authority  granted  in 
connection  with  it  are  different.  The  grant  of  a  fran- 
chise of  acting  in  a  corporate  capacity  invests  the  cor- 
poration with  no  rights,  and  its  exercise  involves  the 
state  in  no  obligation  which  will  prevent  it  from  resum- 
ing it  at  will.  The  state  has  an  abiding  control  over  it 
which  it  may  exercise  at  any  time  by  resuming  it  or 
imposing  new  conditions  upon  its  exercise. 

With  the  resumption  of  the  franchise  the  powers  con- 
ferred in  connection  with  it  terminate,  to  the  same  ex- 
tent as  instructions  to  an  agent  become  functus  officio 
on  a  termination  of  the  agency.  But  to  continue  the 
illustration :  an  agent  while  exercising  his  authority 
during  his  agency  may  have  been  instrumental  in 
causing  contracts  to  be  made  and  property  rights  to 
become  vested.  Through  the  exercise  of  his  authority 
third  parties  may  have  incurred  obligations  among  them- 
selves affecting  property  connected  with  the  agency  and 
involving  his  powers  as  an  agent  as  well  as  his  relation 
to  the  principal.  These  contracts  are  vested  rights 
which  the  principal  has  not  the  power  to  alter  by  re- 
voking the  authority.1    Nor  can  he  compel  the  agent  to 

1  See  People  v.  O'Brien,  111  N.  T.  1.  Northern  Pac.  R.  Co.  v.  Carland,  5 
Mont.  146;  3  P.  134  holding  also  that  equity  will  interpose  by  injunction  to 
prevent  the  destruction  of  a  franchise  in  the  same  manner  and  for  the  same 
reasons  as  in  the  case  of  other  property. 


§  1052  AMENDMENT   AND   REPEAL   OF   CHARTERS.  1195 

continue  in  his  employ  on  new  terms  offered  by  him- 
self. 

So  the  state  may  under  a  reservation  of  power  to  re- 
peal divest  a  corporation  of  its  character  and  capacity 
as  such,  but  it  cannot  by  the  exercise  of  such  power 
cancel  or  alter  any  contractual  relations  which  have 
arisen  or  divest  any  rights  which  have  become  vested 
during  the  enjoyment  of  the  franchise.  And  the  corpora- 
tion with  respect  to  these  stands  upon  an  equal  footing 
with  others  and  may  claim  the  same  constitutional 
protection.1  But  the  legislature  may  before  any  rights 
have  vested  under  a  charter  alter  it  at  pleasure  ;  as  where 
at  the  same  session  at  which  a  charter  was  granted  to  a 
railroad  company,  an  act  was  passed  limiting  the  period 
within  which  it  should  complete  the  road.2  And  as  an 
individual  having  employed  an  agent  or  given  permis- 
sion to  another  to  do  one  thing  cannot  under  that 
authority  or  permission  require  him  to  do  an  entirely 
different  thing,  so  although  the  state  having  granted  a 
franchise  and  prescribed  the  terms  upon  and  the  pur- 
pose for  which  it  may  be  exercised  cannot  compel  the 
grantee  to  retain  and  continue  to  exercise  it  for  other 
purposes  or  upon  entirely  different  terms. 

§  1052.  Constitutional  protection  of  franchises  in  the  hands 
of  transferee.— But  the  protection  of  the  federal  constitu- 


*  Hill  v.  Glasgow  R.  Co.,  41  P.  610.  Const.  Cal.,  art.  12,  §  7,  provides  that  no 
act  shall  be  passed  extending  the  charter  of  any  corporation  or  remitting  the 
forfeiture  of  a  franchise.  During  the  pendency  of  an  action  to  forfeit  the  char- 
ter of  a  street-car  company  operating  under  a  city  ordinance,  Acts  Cal.  1891,  cc. 
18,  19,  were  passed,  one  amending  Civil  Code,  §  497,  so  as  to  invest  municipal 
corporations  with  power  to  authorize  street  railways  to  use  electricity  as  a  motive 
power;  the  other  ratifying  existing  ordinances  granting  such  power.  Held, 
that  the  acts  did  not  extend  the  company's  franchise  or  charter,  and,  as  there 
had  been  no  decree  of  forfeiture,  there  was  none  to  remit,  and  therefore  the 
acts  were  not  repugnant  to  the  constitution.  People  v.  Los  Angeles  Electric 
Ky.  Co.  (Cal.),  27  P.  673. 

"  Cinn.  H.  &  I.  R.  Co.  v.  Clifford,  113  Ind.  460;  15  K.  E.  524. 
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tion  has  recently  been  held  to  extend  not  only  to  the 
ordinary  property,  but  to  the  franchises  of  a  corporation 
other  than  that  of  being  a  corporation,  where  the  same 
has  become  vested  under  statutory  authority  in  the 
hands  of  a  transferee.1  Under  the  existing  system  of 
legislation  in  New  York  this  application  of  the  special 
provisions  there  in  force  was  doubtless  correct.  The 
decision  was  affected  somewhat  by  a  provision  of  the 
general  railroad  act,2  to  the  effect  that,  upon  the  dis- 
solution of  such  corporations,  no  remedy  given  against 
them  for  any  liability  which  shall  have  been  previously 
incurred  shall  be  taken  away  or  impaired.  But  with- 
out  some   such  provision  it  would  be   impossible   to 


1  In  the  case  of  People  v.  O'Brien,  111  N.  Y.  1,  it  appeared  that  the  Broadway 
Surface  Company  had  been  incorporated  under  an  act  of  the  New  York  legislature 
(Laws  of  1884,  chap.  252),  and  endowed  with  capacity  to  acquire  and  hold  such, 
rights  and  property,  real  and  personal,  as  was  necessary  to  enable  it  to  transact 
the  business  for  which  it  was  created  by  purchase  from  the  city  authorities  of 
New  York  city,  and  to  mortgage  its  franchise  as  security  for  loans  made  to  it. 
After  the  organization  of  the  company  it  obtained  by  resolution  of  the  common 
council  authority  to  lay  its  tracks  and  run  its  cars  over  Broadway  in  the  city 
upon  certain  terms  and  conditions  prescribed  in  the  resolution  but  with  no  lim- 
itation as  to  time  or  power  of  revocation  reserved.  After  fully  complying  with 
the  specified  conditions  the  company  mortgaged  its  property  and  franchises  for 
contemplated  loans,  and  authorized  its  bonds  secured  by  said  mortgage  to  be 
sold,  and  they  were  purchased  by  investors.  It  also  made  traffic  contracts  with 
other  roads.  Afterwards  (Laws  of  1886,  chap.  268),  the  corporation  was  dis- 
solved by  statute,  the  power  of  repeal  having  been  reserved  in  the  act  author- 
izing its  incorporation.  It  was  held  that  while  the  annulling  act  was  constitu- 
tional and  valid,  its  effect  was  only  to  take  the  life  of  the  corporation;  that 
the  corporation  took  through  its  grant  from  the  city  an  indefeasible  title  in  the- 
land  necessary  to  establish  it  to  construct  and  maintain  a  street  railway  in 
Broadway  and  to  run  cars  thereon,  which  constituted  property;  that  all  its. 
street  rights  or  franchises  as  well  as  its  mortgages  and  valid  contracts  includ- 
ing the  traffic  contracts  survived  its  dissolution;  that  upon  its  dissolution  its 
trustees  then  in  office  become  vested  with  its  property  under  the  provisions  of 
the  Revised  Statutes  as  trustees  for  its  creditors  and  stockholders,  and  that  the 
act  providing  in  case  of  such  dissolution  for  the  taking  away  from  the  company 
of  its  street  franchises  and  for  the  winding  up  of  its  affairs  by  suit  brought  by 
the  attorney-general  and  the  appointment  of  a  receiver  therein  were  uncon- 
stitutional and  void.  The  tracks  of  such  a  company  and  the  franchise  of 
maintaining  and  operating  its  road  in  a  public  street  were  considered  by  the 
court  to  be  inseparable. 

2  Sec.  48,  chap.  140,  Laws  of  1850.  Infra,  §  ifliil. 
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reconcile  the  doctrine  of  the  case  with  the  well  estab- 
lished principle  that  no  greater  title  to  a  thing  can  be 
transferred  than  was  promised  by  the  transferrer  or 
with  the  maxim  applicable  to  all  grants,  that  the  inci- 
dent follows  the  principle.  But  purely  personal  fran- 
chises, such  as  the  right  of  banking  and  doing  insurance 
business  are  dependent  upon  continued  existence  of  the 
corporation  for  their  lawful  exercise  and  necessarily  ex- 
pire with  the  extinction  of  the  corporate  life,  unless 
special  provision  is  otherwise  made.1  But  the  power 
to  repeal  the  charter  of  a  corporation  cannot  upon  any 
legal  principle  include  the  power  to  repeal  what  is  in 
its  nature  irrepealable,  or  to  undo  what  has  been  law- 
fully done  under  power  lawfully  conferred.2 

§  1053,  Of  the  relation  created  by  a  grant  of  franchises  in 
connection  with  the  reservation. — Since  it   has   become 


1  People  v.  B.  F.  &  C.  I.  R.  R.  Co.,  89  X.  Y.  84;  People  v.  Metz,  50  Id.  61. 
The  legislature  has  unlimited  power  to  amend  a  charter  granted  under  such  a 
reservation,  provided  the  amendment  does  not  go  beyond  regulation,  supervi- 
sion, and  control  of  the  corporation.  McIvek,  J. ,  dissenting.  Charlotte,  C  & 
A.  R.  Co.  v.  Gibbes,  27  S.  C.  385;  4  S.  E.  49.  It  has  been  held  that  at  common 
law  real  estate  acquired  for  the  use  of  a  canal  company  could  not  be  sold  on 
execution  against  the  corporation  separate  from  its  franchise  so  as  to  destroy  or 
impair  the  value  of  such  franchise.  Gue  v.  Tide  Water  Canal  Co.,  24  How. 
257. 

2  People  v.  O'Brien,  111  N\Y.  1,  see  also  New  Orleans  R.  R.  Co.  v.  Delaware, 
114  U.  S.  501;  People  v.  Oakland  Co.,  IDoug.  (Mich.)  286-8;  Langdon  v.  Mayor, 
etc.,  93  N.  Y.  129;  Morgan  v.  Louisiana,  93  U.  S.  223;  Adams  v.  B.H.  &  E.  R. 
R.  Co.,  4  Bank  R.  99;  E.  B.  F.  R.  R.  Co.  v.  Hubbard,  10 Allen,  459,  note;  Sweat 
v.  B.  H.  &  E.  R.  R.  Co.,  5  Bank  R.  243;  R.  R.  Co.  v.  James,  6  Wall.  740;  W. 
R.  Bridge  Co.  v.  Shepherd,  21  How.  112;  Memphis,  etc.R.  R.  Co.  v.  Commrs., 
112  U.  S.  629  ;  Commrs.  v.  Essex  Co.,  13  Gray,  237,  253;  Fletcher  v.  Peck,  6 
Cranch,  47;  People  v.  Sturtevant,  9  N.  Y.  273;  Milhan  v.  Sharp,  27  Id.  607; 
Mumma  v.  Potomac  Co.,  8  Pet.  281;  R.  W.  &  O.  R  R.  Co.  v.  O.  S.  R.  R.  Co., 
16  Hun,  445;  Compare  Greenwood  v.  Freight  Co.,  105  U.  S.  13;  People  v. 
Globe  M.  L.  Ins.  Co.,  91  N".  Y.  174;  E.  &  N.  E.  R.  R.  Co.  v.  Case,  26  Pa.  St. 
2S7,  301;  Bailey  v.  Platte  &  Denver  Canal  &  Milling  Co.,  12  Colo.  230.  The 
supreme  court  of  the  United  States  in  the  case  of  Church  of  Latter  Day  Saints 
v.  United  States,  136  U.  S.,  upheld  the  reserved  power  of  congress  not  only  in 
direct  antagonism  to  the  case  of  People  v.  O'Brien,  supra,  but  beyond  all  pre- 
cedent.   Infra,  sec.  and  note. 
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eus.tomary  to  make  reservations  as  an  offset  to  the  result 
of  the  doctrine  of  a  contract  between  the  state  and  the 
corporation,  every  phase  of  the  controversy  and  of  the 
decision  out  of  which  the  doctrine  originated  have 
been  re-examined  and  carefully  scrutinized.  In  order1 
to  understand  the  subject  now  under  consideration  it  is 
important  to  consider  whether  a  grant  of  a  corporate 
franchise  standing  alone  constitutes  a  contract. 

The  principal  ground  upon  which  rested  the  affirm- 
ation that  it  does,  was,  that  it  was  in  the  nature  of  an 
executed  gift  accompanied  by  investiture  of  something 
of  value  which  by  reason  of  that  value  became  irrev- 
ocable. 

The  common  law  definition  of  a  franchise  was  "  a  free- 
dom, a  liberty."  Another  and  more  correct  definition 
would  be  that  it  is  a  public  privilege.  A  permission  to 
travel  temporarily  over  private  lands  is  a  franchise 
within  the  common  law  definition  and  maybe  employed 
for  illustration.  It  is  not  property,  however,  nor  is  it 
assignable  ;  nor  can  it,  without  a  valuable  consideration 
to  support  it,  be  made  the  foundation  of  an  action.  But 
if  the  privilege  be  granted  in  writing  for  a  definite 
specified  period  or  so  long  as  the  party  shall  keep  a 
bridge  in  repair,  the  privilege  granted  becomes  of  some 
appreciable  value.  Now  at  the  time  of  executing  the 
grant  the  grantor  may  insert  in  it  a  provision  that  it  shall 
be  subject  to  cancellation  or  alteration  whenever  he 
sees  fit  to  exercise  that  power. 

When  he  cancels  it,  the  thing  granted,  the  privilege, 
reverts  to  him  by  operation  of  law.  It  is  not  cancelled 
nor  affected,  nor  has  it  lost  any  part  of  its  value.  Its 
entire  legal  value  to  the  grantee  while  enjoyed  by  him 
is  derived  from  the  terms  of  the  writing.  But  the 
grantor  instead  of  cancelling  the  instrument  may  prefer 
to  alter  it ;  and  the  question  arises  how  far  he  may  do 
so  and  still  hold  the  grantee  bound  by  his  covenant  to- 
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maintain  the  bridge.  It  is  evident  that  he  could  not 
require  a  different  bridge  to  be  repaired  than  that  agreed 
upon  nor  one  at  a  different  place,  or  a  ditch  to  be  dug 
instead  of,  or  in  addition  to,  the  maintenance  of  the 
bridge. 

He  might,  however,  make  slight  alterations  in  the 
service  to  be  performed,  or  in  the  manner  of  enjoying 
the  right  of  way  not  involving  material  inconvenience 
or  a  substantial  redaction  of  the  value  of  the  orivilege. 

§  1054.  To  what  extent  franchise  is  property. — A  cor- 
porate franchise  in  the  hands  of  the  citizen  is  property 
in  the  same  sense  and  in  no  other.  Separated  from 
the  permission  of  the  state  that  it  may  be  exercised  in 
a  certain  manner  and  for  the  accomplishment  of  certain 
objects,  it  is  destitute  of  value  to  the  corporators.  The 
repeal  of  a  charter  then  is  not  a  repeal  of  the  franchise  ; 
it  is  an  abrogation  of  the  contract  by  the  terms  of  which 
the  franchise  became  vested  in  the  grantees,  which  being 
at  an  end,  the  franchise  reverts  to  the  state  by  opera- 
tion of  law. 

An  alteration,  if  unimportant,  does  not  divest  the 
franchise  ;  but  if  radical,  it  is  equivalent  to  a  resump- 
tion of  the  franchise  and  the  offer  of  the  same  upon 
different  terms  or  of  another  accompanied  by  a  new 
and  different  proposition.1 

The  contract  then  between  the  state  and  the  cor- 
porators is  independent  of  the  thing  granted  and  con- 
sists of  the  terms  and  stipulations  which  accompany 
the  grant. 

§  1055.  Meaning  of  terms. — Whether  the  power  to  re- 
peal includes  the  power  to  alter  seems  never  to  have 
been  directly  passed  upon,  though  it  may  undoubtedly 


1  Penn.  K.  Co.  v.  Bowers,  124  Pa.  St.  183. 
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be  made  effective  for  that  purpose.  The  power  to  re- 
voke all  the  powers  of  a  corporation  certainly  implies 
the  power  to  revoke  part  of  them.  Special  privileges 
and  immunities,  such  for  instance  as  exemption  from 
taxation,1  and  the  power  to  exact  such  compensation  in 
the  way  of  tolls  "as  it  may  deem  reasonable,"2  may 
be  withdrawn  under  such  general  reservation. 

But  the  right  to  withdraw  such  privileges  as  these 
is  not  derived  from  the  reservation.  As  has  been  seen 
they  are  a  part  of  the  general  legislative  power  of  the 
state,  which  cannot  be  irrevocably  granted  away  except 
by  explicit  language.  Suppose,  however,  the  state 
under  such  a  reservation  after  having  authorized  a  cor- 
poration by  its  charter  to  purchase  and  hold  real  estate 
should  repeal  the  power  to  purchase  in  the  future. 
Such  repeal  would  be  in  reality  an  alteration  and  at 
the  same  time  a  repeal  of  the  original  charter,  and  the 
substitution  of  a  new  one  in  its  place  with  the  same 
effect  upon  the  contracts  of  the  members,  with  the  cor- 
poration and  upon  inter  se  rights.3 

§  1056.  Manner  of  the  reservation. — It  is  wholly  im- 
material as  respects  its  effect  upon  corporations  subse- 
quently formed  whether  the  reservation  of  power  to 
amend,  alter  or  repeal  be  made  in  a  constitution,  general 
law  or  special  act  of  incorporation. 


1  State  v.  Maine  Central  R.  R.  Co.,  66  Me.  488;  Tomlinson  v.  Jessup,  15 
Wall.  454;  Railroad  Co.  v.  Maine,  96  U.  S.  507. 

s  Parker  v.  Metropolitan  R.  R.  Co.,  109  Mass.  506;  Shields  v.  Ohio,  95  U.  S. 
319;  s.  c.  26  Ohio  St.  86;  Stone  v.  Wisconsin,  94  U.  S.  181.  See  Hamilton  v. 
Keith,  5  Bush,  458. 

8  To  amend  literally  signifies  an  improvement  or  the  removal  of  a  defect  and 
implies  an  alteration;  hut  an  alteration  has  a  different  meaning  from  an  amend- 
ment. Whether  an  alteration  is  an  amendment  has  a  relative  dependence.  A 
law  making  an  alteration  in  a  charter  may  amend  the  body  of  municipal  laws 
while  it  diminishes  the  enjoyment  or  value  of  the  franchises  and  property  of  a 
corporation. 

These  mere  matters  of  definition,  however,  would  be  of  little  practical  value  in 
most  cases  as  the  three  powers  are  usually  reserved  connectively. 
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The  reservation  in  a  state  constitution  or  general  law 
is  a  rule  of  construction  applicable  to  each  charter 
thereafter  granted.  The  incorporators  accept  it  subject 
to  the  condition  inserted  in  it  by  virtue  of  such  general 
law,  and  it  must  be  read  as  if  the  reservation  were  con- 
tained in  it.1  A  repeal  of  the  law  or  omission  of  such 
provision  from  an  amended  constitution  does  not  have 
the  effect  of  expunging  this  condition  incorporated 
into  charters  while  it  was  in  force.  Existing  charters 
have  the  same  legal  effect  and  are  subject  to  be  re- 
pealed, altered  and  amended  just  as  if  it  had  continued 
in  operation.2  A  corporate  charter  cannot  be  repealed 
or  amended  by  any  statute  which  does  not  directly 
refer  to  it.3  But  while  a  general  law  remains  unre- 
pealed its  provisions  may  be  dispensed  with  in  partic- 
ular instances,  provided  there  are  no  constitutional 
prohibitions  against  special  legislation  ;  and  it  may 
become  a  question  of  construction  whether  in  granting 
a  charter  by  special  act  the  legislature  intended  to 
exempt  the  corporation  to  be  formed  under  it  from  the 
operation  of  the  general  law  or  to  repeal  the  general  law 
so  far  as  its  terms  applied  to  that  particular  case.4 

§  1057.  Reservation  becomes  a  condition  of  the  grant. — 

But  where  without  such  general  law  or  constitutional 
provision  a  charter  is  granted  with  a  reservation  of 


1  Holyoke  Co.  v.  Lyman,  15  Wall.  500, 522;  Commonwealth  v.  Fayette  County 
R.  R.  Co.,  55 Pa.  St.  452;  Chesapeake,  etc.,  Ry.  Co.  v.  Miller,  114  U.  S.  176,  189; 
Tomlinson  v.  Jessup,  Id.  457;  Miller  v.  State,  Id.  478;  Railroad  Co.  v.  Georgia, 
98  U.  S.  365;  Henderson  v.  Central,  etc.,  Ry.  Co.,  21  Fed.  Rep.  358;  Mobile, 
etc.,  Ry.  Co.  v.  Steiner,  61  Ala.  559;  State  v.  Person,  32  N.  J.  Law,  134;  Mass- 
achusetts, etc.,  Hospital  v.  State  Mut.,  etc.,  Asso.  Co.,  4  Gray,  227;  Suydam  v. 
Moore,  8  Barb.  358;  Re  Oliver  Lee  &  Co.'s  Bank,  21  N.  Y.  9;  Griffin  v.  Ken- 
tucky Ins.  Co.,  3  Bush,  592. 

2  Beer  Co.  v.  Massachusetts,  97  U.  S.  31. 

8  City  of  Gr.  Rapids  v.  G.  R.  Hydr.  Co.  (Mich.),  33  N.  W.  749. 
4  Louisville  Gas  Co.  v.  Citizens'  Gas  Co.,  115  U.  S.  684,  697;  New  Jersey  v. 
Yard,  95  U.  S.  111.,  Commonwealth  v.  Essex  Co.,  13  Gray,  239. 
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power  to  repeal,  alter  or  amend,  the  incorporators  in  the 
act  of  accepting  it  agree  to  the  condition  thus  expressed 
upon  which  it  is  granted  and  the  reservation  thus 
becomes  one  of  its  terms. 

In  a  strict  legal  sense  it  may  well  be  doubted  whether 
there  exists  any  contractual  relation  between  the  state 
and  the  corporation  under  such  circumstances.  A 
grant  of  authority  from  A  to  B  to  enjoy  certain  priv- 
ileges and  exercise  certain  authority  of  benefit  to  one 
or  both  of  them,  but  revocable  at  the  pleasure  of  A, 
does  not  constitute  a  contract  between  them  other  than 
the  contract  that  there  shall  not  exist  the  usual  con- 
tract between  the  grantor  and  the  grantee  of  a  power 
coupled  with  an  interest. 

The  only  contract  between  the  state  and  the  cor- 
porators under  such  charter  or  general  law  or  consti- 
tutional provision  is  that  there  shall  not  be  any  contract 
upon  the  impairment  of  which  the  federal  constitution 
can  operate.1 

If  a  contract  is  created  by  the  charter  granted  in  this 
way,  then  the  constitutional  provision  operates  to 
render  it  impervious  to  state  legislation.  If  the  state 
cannot  suspend  it  or  nullify  it  as  to  contracts  in 
general  it  cannot  as  to  its  own  contracts.2 


1  See  Close  v.  Glenwood  Cemetery,  107  U.  S.  466,  476.  See  also  Holyoke  Co. 
v.  Lyman,  15  Wall.  500,  522;  Zabriskie  v.  Hackensack,  etc.,  R.  R.  Co.,  18  N.  J. 
Eq.  178;  State  v.  Comr.  of  Railroad  Taxation,  37  N.  J.  Law,  228;  Sprigg  v. 
Western  Tel.  Co.,  46  Md.  77;  West  Wis.  R.  Co.  v.  Supervisors,  35  Wis.  257; 
Atty.-Gen.  v.  Railroad  Companies,  35  Wis.  569.  The  Chicago  &  Grand  Trunk 
Railway  Company  cannot  complain  that  the  act  violates  the  contract  made  be- 
tween it  and  the  state  when  it  became  incorporated  under  the  general  railway 
laws  since  it  was  so  incorporated  after  the  adoption  of  the  constitutional  amend- 
ment which  was  consequently  a  part  of  the  general  law  at  that  time.  Wellman 
v.  Chicago  &  G.  T.  Ry.  Co.  (Mich.),  47  N.  W.  489. 

2  In  Commonwealth  v.  The  Proprietors  of  New  Bedford  Bridge,  2  Gray,  850, 
the  supreme  court  of  Massachusetts  said:  "  By  becoming  a  party  to  a  contract 
with  its  citizens  the  government  divests  itself  of  its  sovereignty  in  respect  to  the 
terms  and  conditions  of  the  contract  and  its  construction  and  interpretation,  and 
stands  in  the  same  position  as  a  private  individual.    If  it  were  otherwise,  the 
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§  1058.  When  consolidation  effects  a  repeal. —Where  a 
charter  was  granted  to  a  railroad  company  exempting 
it  from  interference  by  the  state  in  the  matter  of  fixing 
rates,  and  it  consolidated  with  another  company  after 
an  act  had  been  passed  fixing  rates  on  all  railroads 
within  the  state,  it  was  held  the  new  company  formed 
by  the  consolidation  could  not  claim  the  benefit  of  the 
exemption  as  to  the  portion  of  the  line  owned  formerly 
by  the  company  enjoying  the  benefit  of  the  exemption. 
If  the  consolidation  has  taken  place  under  a  general 
law  authorizing  consolidations,  the  act  and  the  consol- 
idation under  it  taken  together  operate  as  a  repeal  of 
the  original  charter,  and  the  acceptance  by  the  company 
of  a  new  one  in  place  of  the  old  one,  the  original  cor- 
poration thereby  becoming  dissolved.1 

§  1059.  The  extent  of  the  power  of  alteration.— The  pro- 
vision reserving  power  "to  alter,  amend  and  modify" 
as  regards  the  corporation  itself  and  the  management  of 
its  affairs  would  be  meaningless  if  a  limit  could  be 
constructively  placed  upon  it.     The  reservation  of  this 


rights  of  parties  contracting  with  the  government  would  be  held  at  the  caprice 
of  the  sovereign,  and  exposed  to  all  the  risks  arising  from  the  corrupt  or  ill- 
judged  use  of  misguided  power.  The  interpretation  and  construction  of  con- 
tracts when  drawn  in  question  belong  exclusively  to  the  judicial  department  of 
the  government.  The  legislature  has  no  more  power  to  construe  their  own  con- 
tracts with  their  citizens  than  those  which  individuals  make  with  each  other. 
They  can  do  neither  without  exercising  judicial  powers  which  would  be  contrary 
to  the  elementary  principles  of  our  government,  asset  forth  in  the  Declaration  of 
Eights."  A  charter  having  been  granted  to  a  street  railway  company  confer- 
ring upon  it  valuable  rights  and  franchises  it  was  held  the  state  could  not  after- 
wards make  their  exercise  conditional  upon  the  consent  of  the  authorities  of  the 
city  upon  whose  streets  the  tracks  were  to  be  laid  and  cars  run.  Appeal  of 
Williamsport  Pass.  Ry.  Co.,  120  Pa.  St.  1;  13  A.  496.  Compare  People  v. 
Newton,  1  N.  T.  S.  197.  An  amendment  to  the  charter  of  a  railroad  company 
changing  its  name  and  giving  it  new  powers  held  to  create  a  new  corporation. 
Snook  v.  Ga.  Imp.  Co.,  83  Ga.  61;  9  S.  E.  1104.  See  also  In  re  Kings  County 
El.  R.  R.  Co.,  112  N.  Y.  47;  19  N.  E.  654. 

1  Shields  v.  Ohio,  95  U.  S.  319;  Clearwater  v.  Meredith,  1  Wall.  25;  McMahan 
v.  Morrison,  16  Ind.  172;  State  v.  Sherman,  22  Ohio  St.  411, 
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power  places  the  state  in  a  radically  different  attitude 
from  that  which  it  would  otherwise  hold.  In  saying 
that  no  material  change  can  be  made  in  the  charter  with- 
out the  consent  of  the  stockholders,  there  is  nothing 
contradictory  to  the  proposition  that  the  state  may 
alter  it  without  limit.  The  legal,  effect  of  a  substantial 
alteration  is  to  set  aside  the  authority  previously  con- 
ferred upon  the  corporators  and  make  a  new  offer  which 
they  may  either  accept  or  reject.  The  state  may  make 
an  immaterial  change  without  their  consent  and  without 
any  reservation  ;  it  may  with  their  consent  make 
fundamental  and  sweeping  changes  with  or  without  a 
reservation.  To  say  that  the  corporators  are  bound  to 
accept  alterations  is  saying  that  the  state  may  compel 
them  to  make  new  contracts  among  themselves.  "  The 
power  of  the  legislature  has  its  limits.  It  can  repeal 
or  suspend  the  charter  ;  it  can  alter  or  modify  it ;  it  can 
take  away  the  charter  ;  but  it  cannot  impose  a  new  one 
and  oblige  the  stockholders  to  accept  it."1 


1  Zabriskie  v.  Hackensack,  etc,  R.  R.  Co.,  18  N.  J.  Eq.  192.  The  state  of 
New  York  established  a  general  banking  law  containing  a  provision  that  mem- 
bers of  an  association  organized  under  it  should  not  be  individually  liable  for  its 
debts  unless  by  their  own  agreement,  but  reserved  to  the  state  the  right  to  re- 
peal or  change  the  law. 

Afterwards  an  amendment  to  the  state  constitution  and  an  act  of  the  legisla- 
ture declared  that  the  shareholders  of  all  banks  which  should  continue  to  issue 
notes  after  a  certain  time  must  be  individually  responsible.  It  was  held  that 
the  articles  of  association  between  the  stockholders  of  a  bank  organized  under 
the  general  banking  law,  before  the  amendment  of  the  constitution  were  liable 
for  the  debts  of  the  association  in  their  individual  capacity;  and  that  the  articles 
of  association  made  by  the  stockholders  at  the  time  of  organization  were  not  a 
contract  with  the  state.    Sherman  v.  Smith,  1  Black.  (U.  S.)  687. 

Under  a  general  reservation  of  power  to  amend,  repeal,  etc.,  the  legislature 
may  vary  the  measure  and  thus  enlarge  the  proportion  of  the  profits  which  a 
mutual  insurance  company  is  required  by  the  terms  of  its  charter  to  pay  to  a 
charitable  institution.  Mass.,  etc.,  Hospital  v.  State  Assurance  Company,  4 
Gray,  227.  See  also,  Holyoke  Co.  v.  Lyman,  15  Wall.  500;  Tomlinson  v.  Branch, 
Id.  460;  Miller  v.  State,  lb.  478;  Suydam  v.  Moore,  8  Barb.  358;  Griffin  v.  Ky. 
Ins.  Co.,  3  Bush.  392;  State  v.  Pearson,  32  N.  J.  134. 
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§  1060.   Effect  of  a  reservation  of  power  to   "alter." — 

Acts  making  an  entirely  new  charter  under  a  reserved 
power  "  to  alter  "  have  been  held  valid.1  In  many  of 
the  cases,  however,  it  has  been  held  that  within  certain 
limits  alterations  could  be  made  without  the  consent 
of  the  stockholders,  and  yet  be  binding  upon  them.2 
To  give  effect  to  this  view,  which  may  be  said  to  be  the 
settled  view  upon  the  authorities,  it  becomes  important 
in  each  case  to  consider  the  class  to  which  the  cor- 
poration belongs,  whether  semi-public  or  strictly  private, 
and  the  objects  for  the  accomplishment  of  which  it 
was  formed.8 


1  Sprigg  v.  Western  Tel.  Co.,  46  Md.  78.  And  see  County  of  Callaway  v. 
Foster,  93  U.  S.  571,  572. 

2  In  Close  v.  Glenwood  Cemetery,  105  XT.  S.  400,  Justice  Gkay,  delivering  the 
opinion,  said:  "A  power  reserved  to  the  legislature  to  alter,  amend  or  repeal  a 
charter,  authorizes  it  to  make  any  alterations  or  amendments  of  a  charter  granted 
subject  to  it  which  will  defeat  or  substantially  impair  the  object  of  the  grant  or 
any  rights  vested  under  it,  and  which  the  legislature  may  deem  necessary  to  secure 
either  that  object  or  any  public  right.  See  also  Commrs.  on  Inland  Fisheries  v. 
Holyoke  Water  Power  Co.,  104  Mass.  446;  Holyoke  Co.  v.  Lyman,  15  Wall.  500. 

3  The  provision  in  the  Missouri  statutes,  that  every  corporation  may  have  suc- 
cession for  the  period  limited  in  its  charter,  and  when  no  period  is  limited  for, 
twenty  years  was  held  not  to  apply  to  a  purely  charitable  corporation  whose 
charter  reserved  the  right  in  the  legislature  to  amend  or  repeal  it  at  any  time 
hereafter;  and  showed  an  intention  on  the  part  of  the  legislature  to  make  it  per- 
fect and  complete  as  a  charter  without  reference  to  the  general  law.  The  court 
considered  that  the  objects  and  purposes  of  its  creation  were  such  as  to  negative 
the  presumption  that  the  legislature  intended  to  limit  its  duration  to  twenty 
years.  State  v.  Ladies  of  the  Sacred  Heart,  99  Mo.  533;  6  L.  R.  An.  84.  Under 
the  circumstances  the  following  have  been  held  to  be  immaterial:  Changes  in  the 
route  of  a  railroad;  Wilson  v.  Willis  Valley  R.  R.  Co.,  33  Ga.  466;  Johnson  v. 
Pensacola  &  Ga.  R.  R.  Co.,  9  Fla.  299;  Peoria  &  Oquawka  R.  R.  Co.  v.  Elting, 
17  111.  429;  Bauet  v.  Sanganan  R.  R.  Co.,  13  111.  504;  change  of  corporate  name; 
Bucksport  Bangor  R.  R.  Co.  v.  Buck,  68  Me.  81 ;  Clark  v.  Monongahela  Kav. 
Co.,  10  Watts.  364;  changing  the  terminus;  Pac.  R.  R.  Co.  v.  Renshaw,  18  Mo. 
210;  changing  the  route  requiring  company  to  build  its  road  through  an  inter- 
mediate town  on  payment  of  additional  cost  by  the  citizens  thereof;  Macon  & 
B.  R.  Co.  v.  Stamps  (Ga.),  11  S.  E.  442;  Ross  v.  Chicago  R.  R.  Co.,  77  111.  134; 
reduction  of  capital  stock  and  shortening  of  the  road;  Troy  &  Rutland  R.  R. 
Co.  v.  Kerr,  17  Barb.  588;  enlarging  the  capital  stock  and  extending  the  road 
when  such  changes  did  not  appear  on  the  record  to  be  detrimental;  Peoria, 
etc.,  R.  R.  Co.  v.  Elting  supra;  Rice  v.  Rock  Island  R.  R.  Co.,  21  111.  93;  Un. 
Agr.  &  Stock  Ass'n  v.  Mill,  31  la.  95.     See  also  111.  Riv.  R.  R.  Co.  v.  Zimmer, 
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From  illustrations  given  in  the  notes  it  is  easily  seen 
how  utterly  impossible  it  is  to  state  as  a  general  prop- 
osition of  law  what  alterations  may  be  made  by  the 
legislature,  under  a  reserved  power,  to  alter,  amend  or 
repeal  with  the  consent  of  the  majority  without  dis- 
turbing contractual  rights  of  dissenting  stockholders. 
Each  case  may  well  be  said  to  be  a  law  unto  itself,  to 
be  passed  upon  by  the  court  upon  ascertained  facts.1 
The  authorities  are  almost  uniform  in  holding  that  the 
reserved  power  does  not  authorize  the  legislature  to  con- 
fer upon  the  majority  power  to  make  material  alterations 
or  to  accept  the  same  when  made,  so  as  to  bind  a  single 
dissenting  stockholder.  And  in  some  cases  the  dis- 
tinction between  material  and  immaterial  changes  is 
repudiated,  and  all  changes  held  to  be  equally  an 
impairment  of  the  original  contract  among  the  members. 


20  111.  654;  where  extensive  changes  were  held  valid.  Extending  the  road;  Cross 
v.  Peach  Bot.  R.  R.  Co.,  90  Pa.  St.  392;  purchasing  another  railroad;  Venner 
v.  Atchison,  etc.,  Co.,  328  Fed.  Rep.  581,  increasing  the  number  of  directors 
Mower  v.  Staples,  32  Minn.  284.  See  also,  Gray  v.  Coffin,  9  Cush.  192;  Langley 
v.  Little,  26  Me.  162;  Payson  v.  Withers,  5  Biss.  269;  Joy  v.  Jackson,  etc.,  Co., 
11  Mich.  155;  Greenville,  etc.,  R.  R.  Co.  v.  Johnson,  8  Baxt.  332;  Fall  River 
Iron  Wks.  v.  Old  Colony  R.  R.  Co.,  51  Allen,  221.  Authorizing  the  purchase  of 
the  stock  of  another  railroad  corporation  and  guaranty  of  its  bonds ;  Atchison, 
etc.,  R.  R.  Co.  v.  Fletcher,  35  Kan.  236;  10  Pac.  Rep.  596;  building  branch 
lines;  Peoria  &  Rock  Island  R.  R.  Co.  v.  Preston,  35  la.  115;  Greenville  & 
Columbia  R.  R.  Co.  v.  Coleman,  5  Rich.  L.  (S.  C.)  118;  issuing  preferred  stock 
Everhart  v.  West  Chester,  etc.,  R.  R.  Co.,  28  Pa.  St.  339;  Rutland  &  Burlington 
R.  R.  Co.  v.  Thrall,  35  Vt.  536;  Curry  v.  Scott,  54  Pa.  St.  270;  or  more  com- 
mon stock;  City  of  Covington  v.  C.  &  C.  Bridge  Co.,  10  Bush.  69;  Buffalo, 
etc.,  R.  R.  Co.  v.  Dudley,  14  N".  Y.  336;  Joslyn  v.  Pac,  etc.,  Co.,  12  Abb.  Pr. 
N.  S.  329;  extending  the  time  for  completing  the  road;  Agr.  Br.  R.  R.  Co.  v. 
Winchester,  13  Allen,  29;  Poughkeepsie,  etc.,  Co.  v.  Griffin,  24  N.  Y.  150; 
Bailey  v.  Hollister,  26  N.  V.  112;  consolidating  to  take  the  place  of  the  lines 
as  laid  out  Sprague  v.  111.  Riv.  R.  R.  Co.,  19  111.  174;  Hanna  v.  Cin.  &  Fl. 
Wayne  R.  R.  Co.,  20  Ind.  See  Supervisors  of  Fulton  County  v.  Miss.  Wabash 
R.  R.  Co.,  21  111.  338;  Delaware  R.  R.  Co.  v.  Thorp,  1  Hous.  (Del.)  149;  111. 
Riv.  R.  R.  Co.  v.  Zimmer,  20  111.  654;  Sprague  v.  111.  Riv.  R.  R.  Co.,  19  111.  174. 
See  Hester  v.  Mann.  &  Ch.  R.  R.  Co.,  32  Miss.  378;  Wilter  v.  Miss.,  etc.,  R.  R. 
Co.,  20  Ark.  463. 

1  Zabriskie  v.  Hackensack,  etc.,  R.  R.  Co.,  18  N.  J.  Eq.  178;  Dayton  &  Cin. 
R.  R.  Co.  v.  Hatch,  1  Dis.  84;  Central  R.  R.  Co.  v.  Collins,  40  Ga.  611.     It  has 
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Numerous  authorities  have  firmly  established  the 
doctrine  that  every  consolidation  is  a  fundamental 
alteration,  and  that  while  under  a  reservation  of  power 
to  amend,  etc.,  a  majority  may  be  authorized  to  effect 
a  consolidation,  yet  no  dissenting  stockholder  can  be 
compelled  to  accept  an  interest  in  the  new  corporation 
then  formed.1 

§  1061.  In  matters  of  public  concern.— Much  is  else- 
where said  concerning  the  power  of  the  legislature 
to  control  and  regulate  the  affairs  of  corporations 
in  matters  of  public  concern.2  It  becomes  neces- 
sary to  briefly  refer  to  the  subject  under  this 
head.  If  such  a  reservation  enlarges  the  power  of  the 
state  to  regulate  the  exercise  of  franchises  of  a  public 
character,  it  would  be  difficult  to  specify  wherein  it 


under  the  circumstances  of  each  case  been  held  a  material  alteration.  To  shorten 
or  vary  the  route;  Winter  v.  Muscogee  R.  R.  Co.,  11  Ga.  438;  Middlesex  Turnp. 
Corp.  v.  Locke,  8  Mass.  268;  Same  v.  Swan,  10  Mass.  384;  Hester  v.  M.  &  C 
R.  R.  Co.,  32;  Miss.,  etc.,  R.  R.  Co.,  20  Ark.  463;  Champion  v.  Memphis,  etc., 
R.  R.  Co.,  35  Miss.  692;  Simpson  v.  Dennison,  10  Hare,  54;  to  change  a  ter- 
minus; Manheim,  etc.,  Co.  v.  Arndt,  31  Pa.  St.  317;  Marietta,  etc.,  R.  R.  Co.  v. 
Elliot,  10  O.  St.  57;  Middlesex,  etc.,  Co.  v.  Locke,  S  Mass.  267;  Thompson  v 
Guion,  5  Jones  Eq.  113;  to  permit  a  railroad  corporation  to  engage  in  water 
transportation;  Hartford  &  N.  H.  R.  R.  Co.  v.  Crosswell,  5  Hill.  383;  Marietta 
■&  Cin.  R.  R.  Co.  v.  Elliott,  10  O.  St.  57;  to  shorten  the  line  of  railroad;  Bank  v. 
City  of  Charlotte,  85  N.  C.  433;  to  allow  business  to  be  commenced  before  the 
full  capital  stock  is  subscribed;  Memphis,  etc.,  R.  R.  Co.  v.  Sullivan,  57  Ga.  240; 
dividing  the  line  and  forming  two  or  more  corporations;  Leed  &  Evensburg 
Turnp.  R.  Co.  v.  Phillips,  2  P.  &  W.  (Pa.)  184;  Carlisle  v.  Terre  Haute  & 
Richland  R.  R.  Co.,  6  Ind.  316;  extending  the  line;  Stevens  v.  Rutland,  etc.,  R. 
R.  Co.,  29  Vt.  545;  increasing  the  par  value  of  the  stock;  Mahon  v.  Wood,  44 
Cal.  462;  transferring  a  subscription  to  a  railroad  from  one  railroad  to  another; 
Pittsburg  etc.,  R.  R.  Co.  v.  Gazzan,  32  Pa.  St.  340;  making  the  charter  per- 
petual and  increasing  power  to  hold  property;  Propr.  Un.  Lock  &  Canals  v. 
Towne,  IN.  H.  44;  allowing  a  life  insurance  company  to  insure  against  fire 
and  marine  loss ;  Ashton  v.  Burbank,  2  Dill.  435. 

i  111.  G.  T.  R.  R.  Co.  v.  Cook,  29111.  237;  Shelbyville  &  R.  Turnp.  Co.  v. 
Barnes,  42  Ind.  498;  N.  O.  J.  &  Gt.  North  R.  R.  Co.  v.  Harris,  27  Miss.  517; 
Clearwater  v.  Meredith,  1  Wall.  25;  Knoxville  v.  R.  R.  Co.,  22  Fed.  Rep.  758; 
Kean  v.  Johnson,  9  N.  J.  Eq.  401;  Launan  v.  Lebanon  Val.  R.  R.  Co.,  30  Pa. 
St.  42;  Del.,  etc.,  R.  R.  Co.  v.  Irick,  23  N.  J.  L.  321. 

2  Infra,  Ch.  XXXIX. 
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has  that  effect.  A  leading  authority  involving  a  con- 
sideration of  the  nature  and  effect  of  a  reservation  of 
power  to  repeal,  alter  and  amend  in  an  act  of  congress 
granting  corporate  franchises  is  the  Sinking  Fund  Cases.1 

Two  distinct  grounds  were  stated  in  support  of  the 
decision  upholding  the  validity  of  the  act:  1.  That 
it  was  an  exercise  of  the  general  power  of  congress  to 
legislate  in  the  interest  of  the  public,  further  justified 
by  the  fact  that  the  corporations  were  institutions 
whose  management  and  operations  were  matters  of 
great  public  concern.  2.  That  the  express  reservation 
contained  in  the  charters  authorized  the  legislation. 

The  fact  that  the  United  States  was  a  principal 
creditor  whose  debt  was  among  those  secured  under  the 
act  in  question  was  declared  to  have  no  bearing  upon 
the  issue.  Accepting  the  doctrine  that  such  a  reserva- 
tion preserves  the  power  in  the  sovereign  to  make  all 
alterations  required  for  the  public  good,  and  that  no 
act  of  congress  any  more  than  an  act  of  a  state  legis- 


1  99  U.  S.  700.  The  important  question  before  the  court  was  whether  an  act 
of  congress  requiring  the  Pacific  railroad  companies  to  set  aside  a  percentage 
of  their  net  earnings  to  meet  a  large  bonded  indebtedness  to  mature  in  the  future 
and  deposit  the  same  in  the  United  States  treasury  was  valid  and  en- 
forceable. In  the  act  of  congress  incorporating  these  companies  there  was 
an  express  reservation  of  power  "to  alter,  amend  or  repeal  this  act," 
qualified  by  the  words  "having  due  regard  for  the  rights  of  said  companies." 
An  amendatory  act  was  passed  subsequently  and  accepted  by  the  companies, 
which  contained  the  same  reservation  without  the  qualifying  words.  The  act 
creating  the  sinking  fund  the  validity  of  which  was  under  consideration  in  that 
case  was  passed  more  than  fourteen  years  later,  and  after  bonds  to  the  amount 
of  many  million  of  dollars  had  been  issued  by  the  companies  and  the  roads  had 
been  completed  for  several  years.  The  sinking  fund  act  of  1878  also  directed 
a  different  disposition  of  certain  funds  payable  to  the  companies  from  time  to- 
time  for  services  performed  for  the  government  than  that  provided  in  the  act  of 
incorporation  and  the  act  amendatory  thereto,  and  required  said  funds  to  be  in- 
vested in  United  States  bonds  as  they  accumulated,  which  were  to  be  held,  and 
as  the  bonds  of  the  government  issued  to  the  companies  should  mature  the 
bonds  in  which  the  investment  had  been  made  should  be  cancelled  and  the  in- 
debtedness of  the  companies  credited  with  their  accumulated  value.  Twenty- 
five  per  cent,  of  their  annual  net  earnings  was  also  required  to  be  paid  into  the 
treasury  to  be  placed  in  the  sinking  fund  to  meet  the  future  indebtedness. 
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lature  may  go  beyond  this  and  impair  the  obligation 
of  contracts,  the  court  sanctioned  the  act  as  a  proper 
legislative  discretion  and  control  of  the  administrative 
affairs  of  the  companies  on  matters  concerning  the 
public.  The  general  principle  stated  by  the  court 
is  undoubtedly  sound  as  a  legal  proposition,  and 
it  would  be  so  in  the  absence  of  a  reservation  in  the 
charter.  If  such  a  reservation  means  no  more  than 
that  the  granting  of  a  charter  does  not  forestall  future 
legislation  of  a  general  nature,  it  is  useless.  But 
whether  the  application  made  of  it  in  that  case  was 
proper  is  another  matter.  It  would  be  difficult  to 
reconcile  it  with  the  established  views  of  the  courts 
on  constitutional  questions  in  any  state  in  the  Union 
or  with  prior  and  subsequent  decisions  in  that  court. 

Neither  the  power  to  legislate  for  the  general  welfare, 
to  enact  police  regulations,  nor  any  reservation  of 
power  to  alter  or  repeal  a  charter,  authorizes  the  legis- 
lature to  attack  collateral  contracts,  entered  into  in 
carrying  out  the  objects  for  which  a  corporation  is  in- 
corporated.1 A  recent  decision  of  the  same  court  has 
sanctioned  the  power  of  congress  in  the  exercise  of 
the  reserved  power  to  disturb  contractual  and  vested 
rights  not  only  beyond  all  precedent,  but  to  an  extent 
which  should  cause  alarm.2 


1  One  of  the  unanswerable  objections  to  the  act,  and  which  carries  with  it  a 
sound  general  rule  on  this  subject,  is  contained  in  the  dissenting  opinion  of 
Justice  Strong:  "  The  power  thus  reserved  is  one  over  the  act  itself,  not  over 
anything  that  may  have  lawfully  been  done  under  the  act,  before  its  repeal  or 
alteration.  It  is  only  by  great  confusion  of  things  essentially  distinct  that  this 
power  can  be  construed  as  applicable  to  a  contract  made  after  the  corporation 
came  into  existence.  Besides,  the  act  of  1878  does  not  attempt  to  repeal  or 
alter  or  amend  the  acts  of  1862  and  1864.  It  changes  no  franchise  granted  by 
those  acts,  nor  does  it  interfere  with  its  existence.  The  right  to  possess  and 
enjoy  the  income  of  the  company  is  not  a  franchise.  It  interferes  only  with  the 
fruits  of  the  franchise.  It  is  an  incident  of  the  ownership  of  the  company's 
property,  though  the  property  may  be  accumulated  by  the  use  of  the  franchise." 
Justices  Bradley  and  Field  also  delivered  able  dissenting  opinion. 

2  Church  of  Latter  Day  Saints  v.  United  States,  136  IT.  S.     The  case  grew 
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The  alteration  made  by  the  act  the  validity  of  which 
was  under  consideration  in  the  case  of  Spring  Valley 
Water  Works  v.  Schottler1  was  clearly  a  legitimate 
exercise  of  legislative  power  to  alter  and  amend.  It 
interfered  with  no  contract  between  the  corporation 
and  third  parties  or  between  it  and  its  stockholders.  It 
took  away  from  it  the  power  to  appoint  some  of  the 
commissioners  to  fix  rates  at  which  water  should  be 
supplied  to  the  citizens  of  San  Francisco,  and  was  valid 
both  as  a  regulation  in  a  matter  of  public  interest  and 
as  an  exercise  of  the  power  reserved  in  the  constitution 
of  California  to  repeal,  alter  or  amend.  It  affected  the 
control,  the  administrative  affairs  of  the  corporation, 
and  nothing  more. 

§  1062.  Alterations  for  public  convenience  and  safety. — 

A  distinction  is  made  in  some  of  the  cases  between  the 
effect  of  such  a  reservation  in  semi-public  corporations 
and  those  that  are  strictly  private. 

But  aside  from  the  right  to  regulate  in  such  matters 
of  public  concern  which  exists  independent  of  the  res- 


out  of  the  Edmunds'  Anti-polygamy  Law,  passed  by  the  forty-ninth  congress 
affecting  the  Mormon  Church,  a  corporation  incorporated  under  an  act  of  the 
legislative  assembly  of  Utah.  Under  the  authority  of  congress  to  repeal  ter- 
ritorial enactments,  it  dissolved  the  corporation,  annulled  its  charter,  directed  the 
appointment  of  a  receiver  to  wind  up  its  affairs,  and  escheated  to  the  United 
States  all  the  real  estate  owned  by  the  church  in  excess  of  fifty  thousand 
dollars,  which  was  not,  at  the  date  of  the  passage  of  the  act,  held  for  purposes 
of  worship  or  burial.  Upon  the  institution  of  proceedings  under  the  terms  of 
the  act,  to  confiscate  several  hundred  thousand  dollars'  worth  of  property 
belonging  to  the  church,  the  Mormons  immediately  entered  suit  to  have  the 
Edmunds'  act  declared  unconstitutional.  But  the  court  came  to  the  conclusion 
that  the  United  States,  under  the  act  of  congress,  had  the  right  to  sell  this  prop- 
erty. Chief  Justice  Fuller  and  Justices  Field  andLAMAB,  in  able  dissenting 
opinions,  admitted  that  congress  has  power  to  suppress  polygamy,  but  advanced 
unanswerable  arguments  in  support  of  the  position  that  it  had  not  the  power  to 
seize  and  confiscate  the  property  of  corporations,  because  they  have  been  guilty 
of  crime,  and  that  the  diversion  of  the  fund  contemplated  by  congress  was  in 
contravention  of  the  specific  limitations  of  the  constitution, 
i  110  U.  S.  347. 
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ervation,  the  same  rules  apply  to  both.  The  objects  of 
both  are  private  emolument,  and  the  obligation  or  con- 
tracts of  the  one  are  as  sacred  as  those  of  the  other 
and  are  equally  protected  by  the  constitutional  inhib- 
ition, except  in  so  far  as  the  contracts  of  corporations, 
whose  business  greatly  concerns  the  public,  are  liable  to 
be  incidentally  impaired  by  general  legislation,  which 
would  affect  them  if  they  were  the  contracts  of  individ- 
uals instead  of  corporations  engaged  in  like  occupations.1 

Any  such  duties  may  be  imposed  upon  corporations 
of  this  character  as  the  public  welfare  and  safety  de- 
mand, subject  always  to  the  qualification  that  no  rad- 
ical changes  shall  be  made  to  defeat  or  essentially  im- 
pair the  object  of  the  grant  or  take  away  any  property 
or  rights  which  have  become  vested,  under  a  legitimate 
exercise  of  the  powers  granted.2 

But,  under  the  reservation,  the  consolidation  with 
another  company  cannot  be  required  unless  it  appears 
that  no  radical  change  would  be  produced  in  the  enter- 
prises of  the  several  companies.  Such  an  alteration 
would  be  so  far  foreign  to  any  purpose  contemplated 


1  This  power  to  legislate  for  public  safety  and  convenience  has  been  held  to 
have  been  properly  exercised  to  compel  a  railroad  company  to  lengthen  its  road 
so  as  to  connect  with  another  road  in  the  same  town;  Mayor  of  Worcester  v. 
Norwich,  etc.,  R.  R.  Co.,  109  Mass.  113;  Shields  v.  Ohio,  95  U.  S.  325;  to  build 
an  extension  to  the  main  line;  Buffalo,  etc.,  R.  R.  Co.  v.  Dudley,  14  N.  Y.  348, 
354;  to  construct  a  double  track,  change  its  grade,  reconstruct  its  bridges  and 
build  station  houses;  Commissioners  v.  Holyoke  Water  Power  Co..  104  Mass. 
452;  Zabriskie  v.  Hackensack,  etc.,  R.  R.  Co.,  18  N.  J.  Eq.  186;  Pitchburgh  R. 
R.  Co.  v.  Grand  Junction  R.  R.  Co.,  etc.,  4  Allen ;  198,  and  fence  its  road;  Durand 
v.  New  Haven,  etc.,  Co.,  42  Conn.  211. 

2  Parker  v.  Metropolitan  R.  R.  Co.,  109  Mass.  508.  Acts  of  the  legislature 
imposing  an  additional  liability  for  future  debts  upon  shareholders  in  a  bank; 
Bailey  v.  Hollister,  26  N.  Y.  112;  Sherman  v.  Smith,  1  Black,  587;  Re  Oliver 
Lee  &  Co.'s  Bank,  21  N.  Y.  9;  3  Re- Empire  City  Bank;  18  N.  Y.  199;  making  it 
the  duty  of  a  manufacturing  corporation  to  build  fishways  in  a  dam  constructed 
by  them  across  a  river;  Holyoke  Co.  v.  Lyman,  15  Wall.  500;  Commissioners  v. 
Holyoke  Water  Power  Co.,  104  Mass.  452;  giving  a  remedy  against  a  mill  dam 
corporation  for  injuries  by  flood ;  Monongahela  Nav.  Co.  v.  Coon,  6  Pa.  St.  379 
have  been  held  valid  exercises  of  the  reserved  power. 
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by  the  stockholders  at  the  time  of  becoming  such  that 
any  unwilling  one  of  them  would  generally  be  entitled 
to  have  the  attempted  consolidation  enjoined.1 

The  doctrine  that  the  power  of  the  state  under  the 
reservation  reaches  further  into  strictly  private  objects 
and  business  affairs  of  a  railroad  corporation  than  of 
other  private  corporations  is  not  only  unsound  in  prin- 
ciple, but  it  is  impolitic  and  prejudicial  to  the  state. 
It  tempts — yea,  forces — railroad  companies  to  become 
factors  in  politics  and  legislation  in  defence  of  their 
interest. 

§  1063.  Alterations  with  respect  to  capital  stock.  —Where 
an  act  was  passed  fixing  the  capital  stock  of  a  railroad 
company  at  not  less  than  eleven  thousand  dollars,  and 
a  supplemental  act  was  passed  providing  that  the  cap- 
ital stock  should  not  be  less  than  nine  thousand  dollars, 
it  was  held  that  the  supplemental  act  was  not  a  proper 
exercise  of  the  power  reserved  to  alter  and  repeal,  and 
that  a  party  who  had  subscribed  for  shares  under  the 
original  act  could  not  be  compelled  to  pay  his  subscrip- 
tion until  subscriptions  amounting  to  eleven  thousand 
dollars  had  been  made.2 


1  See  Nugent  v.  Supervisors,  19  Wall.  241;  Bishop  v.  Brainerd,  28  Conn.  289; 
Hanna  v.  Cincinnati,  etc.,  R.  R.  Co.,  20  Ind.  30;  Bish  v.  Johnson,  21  Ind.  299. 
See  Shelbyville,  etc.,  Turnpike  Co.  v.  Barnes,  42  Ind.  498;  Kenosha,  etc.,  R.  R. 
Co.  v.  Marsh,  17  Wis.  13. 

2  Oldtown,  etc.,  R.  Co.  v.  Veazie,  39  Me.  571.  In  this  case  Chief  Justice 
Shepley  said:  "The  legislature  might  as  well  have  attempted  to  alter  a  con- 
tract between  the  corporation  and  one  of  its  members  respecting  the  construc- 
tion of  the  road,  as  a  contract  respecting  any  part  of  its  capital.  If  a  corpora- 
tion, being  party  to  a  contract  with  one  of  its  corporators,  might  by  the  assist- 
ance of  the  legislatnre  absolve  itself  from  the  performance  of  any  part  of  the 
contract,  it  might  from  the  whole,  and  might  require  payment  of  the  money 
subscribed,  without  allowing  the  subscriber  to  derive  any  benefit  from  it.  It  is 
the  charter  only,  and  the  rights  and  liabilities  of  the  corporators  as  such  in  con- 
sequence thereof,  that  can  be  varied  by  an  act  of  the  legislature,  and  not  the 
private  contracts  made  between  the  corporation  as  one  party,  and  its  corporators, 
as  the  other." 
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§  1064.  The  tendency  of  judicial  decision — The  ten- 
dency of  the  courts  is  in  the  direction  of  restricting 
the  exercise  of  the  reserved  power  to  the  making  of 
alterations  in  which  the  public  has  an  interest  and 
to  matters  which  do  not  materially  affect  the  mutual 
rights  and  undertakings  of  the  stockholders.  The 
stockholders  have,  by  their  subscriptions,  obligated 
themselves  to  devote  their  capital  to  the  accomplish- 
ment of  a  designated  object,  and  neither  the  directors, 
nor  a  majority,  nor  the  state,  nor  all  together  can 
compel  them  to  abandon  the  original  undertaking  and 
enter  into  one  entirely  different.1 

§  1065.   Amendments    conditioned    upon   acceptance — 

Sometimes  the  reservation  of  power  to  make  altera- 
tions is  contingent  upon  the  acceptance  by  a  majority 
of  the  stockholders.  It  is  evident  that  such  a  reserva- 
tion amounts  to  but  little,  as  immaterial  alterations 
could  be  offered  and  accepted  without  such  reservation, 
while  fundamental  changes  can  in  no  case  be  made 
without  unanimous  consent.  Where,  however,  an  ab- 
solute power  of  alteration  or  repeal  is  reserved,  the 


1  Fry's  Executor  v.  Lexington,  etc.,  R.  R.  Co.,  2  Mete.  (Ky.)  314;  Pearce  v. 
Madison  R.  R.  Co.,  21  How.  441;  Delaware,  etc.,  R.  R.  Co.  v.  Irick,  23  N.  J.  L. 
321;  Tuttlev.  Mich.  A.ir  Line  Co.,  35  Mich.  247;  New  Jersey,  etc.,  R.  R.  Co. 
v.  Strait,  35  N.  J.  L.  322;  Winter  v.  Railroad  Co.,  11  Ga.  438;  Wilson  v.  Rail- 
road Co.,  33  Ga.  466;  Railroad  Co.  v.  Sullivan,  57  Ga.  240;  Pierce  R.  R.  68; 
Wilter  v.  Railroad  Co.,  20  Ark.  463;  PI.  R.  Co.  v.  Arndt,  31  Pa.  St.  317;  Plank 
R.  Co.  v.  Lapham,  IS  Barb.  315;  R.  R.  Co.  v.  Pattle,  23  Barb.  21;  Stevens  v.  R. 
R.  Co.,  29  Vt.  545;  Thompson  v.  Guion,  5  Jones,  Eq.  118;  Turnp.  Corp.  v. 
Locke,  8  Mass.  267;  Hester  v.  R.  R.  Co.,  32  Miss.  378;  Railroad  Co.  v.  Marsh, 
17  Wis.  13;  R.  R.  Co.  v.  Elliott,  10  Ohio  St.  57;  Railway  Co.  v.  Hodgens,  77 
Pa.  St.  368;  Belton  Corp.  v.  Sanders,  70  Tex.  699.  When  the  general  law 
under  which  a  charter  was  obtained  authorized  amendments  to  the  charter 
increasing  the  capital  stock  and  changing  the  route  but  did  not  authorize  » 
change  in  the  termini,  it  was  held  that  a  subsequent  act  changing  one  of  the 
termini  without  the  consent  of  a  stockholder  released  him  from  his  subscription. 
Snook  v.  Georgia  Imp.  Co.,  83  Ga.  61;  9  S.  E.  1104,  the  court  saying:  "  The 
state  has  no  power  to  make  any  material  or  essential  alteration  in  the  contract 
between  the  members  themselves  and  the  corporation." 
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corporators  may  be  compelled  to  either  accept  it  or  go 
oat  of  existence  as  a  corporate  body.1  And  non-accept- 
ance without  doubt  may  be  made  a  cause  of  forfeiture.2 
Acceptance  of  the  provisions  of  a  subsequent  act  where- 
in chartered  right  conferred  in  a  previous  act  are  taken 
away  is  a  waiver  of  the  right  to  object  to  the  constitu- 
tionality of  the  former  as  impairing  the  contract.3- 
Changes  which  are  immaterial  to  the  corporation  are 
presumed  to  be  immaterial  to  each  and  every  stock- 
holder.4 

§  1066.  Effect  of  repeal  upon  the  property  rights  of  the  cor- 
poration.— The  title  to  none  of  the  property  of  the  cor- 
poration can  be  affected  nor  any  vested  rights  divested 
by  the  exercise  of  the  reserved  power  to  repeal  the 
charter.  These  remain  unaltered  in  the  shareholders 
and  creditors  as  in  case  of  voluntary  or  involuntary 
dissolution  of  the  corporation  under  statutes  ;  or  if  the 
legislature  h&s  not  provided  any  special  remedy  for 
winding  up  the  affairs  of  the  corporation  upon  dissolu- 
tion, courts  may  enforce  such  rights  by  the  means  with- 
in their  power.5  Where  the  power  is  reserved  "  to 
alter  or  repeal,"  it  is  sometimes  difficult  to  decide 
whether  a  particular  act  was  intended  to  operate  as  a 
mere  alteration  or  as  an  absolute  repeal.     It  is  in  each 


i  Yetman  v.  B'k  of  Old  Dominion,  21  Gratt,  598. 

2  Marlborough  Mfg.  Co.  v.  Smith,  2  Conn.  579;  Brown  v.  Fairmount  Mine 
Co.,  10  Phil.  32;  Venner  v.  Atchison,  etc.,  R.  R.  Co.,  28  Fed.  Rep.  581. 

8  Monongahela  Bridge  Co.  v.  P.  &  B.  P.  R.  Co.,  114  Pa.  St.  478;  9  A.  233. 

*  Delaware  R.  R.  Co.  v.  Tharp,  1  Hous.  (Del.)  149;  Irvine  v.  Turnpike  Co.,  2 
Penn.  &  W.  466;  111.  Riv.  R.  R.  Co.  v.  Zimmer,  20  111.  654;  Barrett  v.  Alton  & 
Sangamon  R.  R.  Co,,  13  111.  504;  Sprague  v.  111.  R.  R.  Co.,  19  111.  174. 

6  Greenwood  v.  Freight  Co.,  105  U.  S.  13;  Ashuelot  R.  R.  Co.  v.  Elliot,  5S 
N.  H.  451,  455.  "  Where  an  act  of  incorporation  is  repealed  few  questions  of 
difficulty  arise.  Equity  takes  charge  of  all  the  property  and  effects  which 
survive  the  dissolution  and  administers  them  as  a  trust  fund  primarily  for  the 
benefit  of  the  creditors.  If  anything  is  left  it  goes  to  the  stockholders.  Even 
the  executory  contracts  of  the  defunct  corporation  are  not  extinguished." 
Curran  v.  State  of  Arkansas,  15  How.  304;  Shields  v.  Ohio,  95  U.  S.  324. 
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case  a  question  of  legislative  intention  depending  for 
determination  upon  its  own  circumstances  and  the 
wording  of  the  statute,  but  repeals  by  implication  are 
not  favored.  Legislative  intent  to  abrogate  the  par- 
ticular enactment  in  an  earlier,  statute  by  a  general 
provision  in  a  later  statute  is  sufficiently  manifested 
where  the  provisions  of  the  two  enactments  are  so  in- 
consistent that  they  cannot  stand  together.1  Unless  a 
contrary  intention  plainly  appears,  legislation  is  con- 
strued to  be  prospective  in  its  operation,  and  the  repeal 
of  a  general  incorporation  act  and  the  enactment  of  a 
new  one  would  generally  be  held  to  be  a  provision  of 
law  for  the  government  of  future  corporations  only.2 

§  1067.  When  the  right  to  repeal  will  depend  upon  a 
judicial  ascertainment  of  facts — The  right  to  alter,  amend 
or  repeal  may  be  reserved  unconditionally,  or  the  res- 
ervation may  be  qualified  and  made  to  depend  upon 
the  happening  of  some  event  or  upon  some  nonfeasance 
or  misfeasance  of  the  corporation,  such  as  the  nonuser, 
misuse  or  abuse  of  its  franchise.  In  the  former  case 
the  legislature  is  itself  the  sole  judge  of  what  circum- 
stances justify  an  exercise  of  the  power,  and  it  may 
arbitrarily  repeal,  alter  or  amend  the  charter  without 
the  consent  of  the  corporators.3  And  it  has  been  held 
that  in  the  latter  case  the  legislature  may  act  in  the 


1  Union  Improvement  Co.  v.  Commonwealth,  69  Pa.  St.  140;  State  v. 
Commr's  of  E.  E.  Taxation,  37  N.  J.  Law,  230;  Webb  v.  Eidgely,  38  Md.  364. 

2  Freehold  Mut.  Loan  Ass.  v.  Brown,  29  N.  J.  Eq.  122;  United  Heb.  Ass'n. 
v.  Benshimol,  130  Mass.  325.     Compare  Wilson  v.  Tesson,  12  Ind.  285. 

3  Thornton  v.  Marginal  Freight  Ey.  Co.,  123  Mass.  32;  Kathrops  v.  Stedman, 
13  Blatch.  134;  s.  c.  42  Conn.  590;  McLaren  v.  Pennington,  1  Paige,  107; 
Mayor  of  Baltimore  v.  Pittsburgh,  etc.,  E.  E.  Co.,  1  Abb.  (U.  S.);  Commr's  of 
Inland  Fisheries  v.  Holyoke  Water  Power  Co.,  104  Mass.  446;  Mayor  of  Wor- 
cester v.  Norwich,  etc.,  E.  E.  Co.,  109  Mass.  113;  Greenwood  v.  Freight  Co., 
105  U.  S.  13,  17;  Zabriskie  v.  Hackensack,  etc.,  E.  R.  Co.,  18  N.  J.  Eq.  192; 
Griffin  v.  Kentucky  Ins.  Co.,  3  Bush.  592;  Wilson  v.  Tesson,  12  Ind.  285; 
Erie,  etc.,  K.  E.  Co.  v.  Casey,  26  Pa.  St.  287;  Sinking  Fund  Cases,  99  U.  S.  700. 
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premises  upon  such  information  as  it  possesses  and 
repeal  the  charter.1  But  it  was  admitted  in  some  of 
these  cases  that  the  fact  of  misuse  or  abuse  was  a  fact 
upon  which  the  constitutionality  of  the  repeal  de- 
pended and  might  be  afterwards  inquired  into  col- 
laterally. 

But  there  are  weighty  arguments  in  favor  of  the  con- 
trary view,  and  several  cases  have  decided  that  the 
power  of  the  legislature  to  repeal  a  charter  under  such 
circumstances  cannot  be  exercised  until  there  has  been 
a  judicial  determination  of  the  facts  in  some  form.2 


i  Commonwealth  v.  Pittsburgh,  etc.,  R.  R.  Co.,  58  Pa.  St.  46;  Erie,  etc.,  R. 
R.  Co.  v.  Casey,  26  Pa.  St.  287;  s.  c.  Grant's  Cas.  274.  See  Crease  v.  Babcock, 
23  Pick.  334;  Miners'  Bank  v.  United  States,  1  Morr.  (Iowa)  482.  In  the  first 
of  these  cases  Black,  J.,  advanced  this  forcible  argument  against  the  neces- 
sity of  a  prior  adjudication  of  the  facts  authorizing  an  appeal:  "When  the  abuse 
of  a  charter  is  judicially  ascertained  the  corporation  will  be  dissolved  without 
the  intervention  of  the  legislature,  and  the  court  could  not  decide  the  fact  to  be 
true  without  pronouncing  the  judgment  of  forfeiture.  The  legislature  certainly 
meant  to  reserve  something  more  than  the  right  to  dissolve  the  corporation 
after  it  shall  be  dissolved  by  the  court.  The  power  to  kill  what  is  already  dead 
is  no  power  at  all." 

2  Flint,  etc.,  Plank  Road  Co.  v.  Woodhull,  25  Mich.  99.  See  Delaware  R.  R. 
Co.  v.  Tharp,  5  Harr.  (Del.)  454;  Mayor  of  Baltimore  v.  Pittsburg,  etc.,  R.  R. 
Co.,  1  Abb.  (U.  S.),  150. 
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§  1068.  The  necessity  of  state  control  of  all  pnblic  in- 
terests.— Whether  justified  upon  the  ground  of  being 
police  regulations  or  general  legislation  for  securing 
the  welfare  of  society,  it  is  evident  that  the  framers  of 
the  national  constitution  did  not  by  any  or  all  of  the 
various  prohibitions  intend  to  annihilate  all  legislative 

power,  the  exercise  of  which  might  collaterally  affect 
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existing  contracts,  or  to  prohibit  the  making  of  laws  to 
protect  the  community  from  the  dangers  of  civil  con- 
flict, from  injustice  and  oppression,  for  the  abatement  of 
nuisances,  and  to  regulate  the  administration  of  justice. 

A  fair  illustration  of  this  principle  is  found  in  the 
exercise  of  the  right  to  regulate  charges  by  public  car- 
riers and  the  like.  As  the  government  itself  cannot 
appropriate  private  property  without  making  due  com- 
pensation, it  would  be  repugnant  not  only  to  reason  but 
to  the  spirit  of  the  constitution  itself  to  say  that  a 
state  legislature  has  no  power  to  prevent  persons, 
whether  natural  or  artificial,  from  taking  for  private  use* 
without  adequate  compensation,  by  means  of  extortion, 
that  which  the  government  itself  cannot  appropriate 
except  upon  the  return  of  a  just  value.1 

Therefore  the  power  to  control  and  regulate  the 
rates  which  may  be  charged  by  quasi-public  corpora- 
tions has  been  long  exercised  by  state  governments  ;  and 
by  the  act  to  regulate  commerce  passed  at  the  first 
session  of  the  Forty- ninth  congress  is  now  exercised 
by  the  federal  government.2 


i  See  People  v.  Detroit,  G.  H.  &  M.  R.  Co.,  79  Mich.  471;  44  N.  W.  934. 

3  Few  cases  under  the  interstate  commerce  act  have  gone  beyond  the  rail- 
road commission  appointed  by  President  Cleveland  so  as  to  receive  judicial  con- 
struction. In  Thurber  v.  The  Railroads,  which  came  before  the  commissioners 
in  1890,  it  was  held  that  classification  of  freight  for  transportation  purpose  is 
within  the  terms  of  the  act,  and  that  there  is  nothing  within  the  act  to  prohibit 
a  classification  of  freight  designating  different  classes  for  carload  quantities  and 
for  less  than  carload  quantities  for  transportation  by  the  companies  at  a  lower 
rate  in  carloads  than  in  less  than  car  loads.  In  the  carload  lot  cases  before 
the  commissioners  in  1890  (see  7  Ry.  &  Corp.  L.  J.  259),  the  general  policy  of  the 
law  and  the  reasonableness  of  its  requirement  was  thus  expounded  by  them: 

"  The  circumstance  of  many  consignors  to  many  consignees  of  a  full  carload 
to  the  same  destination  is  too  unimportant  in  the  item  of  cost  of  handling  to 
demand  a  difference  in  the  rate.  Fractional  differences  exist  in  all  business,  as 
they  do  under  all  laws  imposing  burdens,  and  in  business  are  supposed  to  be 
equalized  by  average  charges.  For  illustration,  in  the  passenger  service  quantity 
is  not  considered,  and  passengers  weighing  three  times  as  much,  and  with  the 
full  limit  of  baggage,  are  charged  the  same  rate  for  the  same  journey  as  the 
lighter  passengers  without  baggage;  and  a  few  passengers  in  a  car  pay  no  higher 
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The  subordination  of  all  private  interests  to  the  pur- 
poses of  good  government,  subject  only  to  the  condition 
that  the  object  to  be  accomplished  shall  be  one  in  which 
the  public  has  an  interest,  is  no  longer  an  open  ques- 
tion.1 In  its  general  bearing  this  principle  is  too  well 
settled  and  uniformly  recognized— underlying  the  adju- 
dications by  courts  of  all  cases  involving  constitutional: 
provisions — to  require  more  than  a  mere  statement. 

In  its  application,  however,  the  most  serious  difficul- 
ties and  interesting  controversies  have  frequently  arisen 
to  tax  not  only  the  ingenuity  and  forensic  skill  of  coun- 
sel, but  the  learning  and  comprehensive  powers  of 
judges. 

§  1069.  General  view  of  the  subject — By  the  term 
state,  as  here  used,  is  meant  the  people  duly  organized 
as  a  community,  possessing  primary  and  absolute  powers 
of  self-government.  In  that  capacity  the  state  may 
transfer  either  to  a  foreign  government  or  to  an  indivi- 


rate  than  the  passengers  in  a  full  car,  though  the  earning  of  the  two  cars  and! 
the  cost  of  service  per  passenger  differ  widely.  In  the  case  of  smaller  ship- 
ments to  many  consignees  at  many  destinations,  there  is  such  material  difference 
in  the  cost  of  service,  in  the  earnings  of  cars,  and  in  car  detention  as  to  justify 
a  higher  charge.  A  reasonable  amount  of  difference  is  difficult  to  adjust,  but  it 
should  not  be  prohibitory  upon  the  business,  nor  unjustly  disproportionate." 

Under  rule  4,  adopted  by  the  railroad  commission  in  Florida  on  September  23,. 
1889,  requiring  each  railroad  company  to  "keep  posted"  in  each  of  its  stations 
copies  of  rate  schedules,  and  the  rules  and  regulations  of  the  board  regulating- 
the  transportation  of  freight  and  passengers,  it  is  not  sufficient  for  the  company 
to  nail  up  in  its  stations  a  pamphlet  of  11  printed  pages  containing  the  information 
required,  nor  is  it  sufficient  to  bind  the  schedules  together,  and  leave  them  open; 
to  the  public  on  a  prominent  desk  in  the  waiting-room  of  the  station,  but  the 
schedule  may  be  printed  on  two  cards  so  posted  as  to  read  as  one.  State  v.  Pen- 
sacola  <fc  A.  R.  Co.  (Fla.),  9  So.  89.  The  company  is  not  required  to  post  special 
rates  which  it  is  authorized  to  make  for  temporary  use  for  particular  persons 
and  places,  nor  is  it  required  to  specify  in  the  schedules  the  rate  per  mile,  no- 
the  distances  between  stations,  in  the  absence  of  any  law  or  rule  of  the  commj  = 
sion  requiring  it.  It  is  not  sufficient,  however,  for  the  company  to  send  the 
schedules  to  its  agents  with  instructions  to  post,  but  it  must  see  that  they  are 
continuously  kept  posted,  as  required  by  the  rule.     Id. 

1  See  Sioux  City  St.  Ry..  Co.  v.  Sioux  City,  78  la.  367,  43  N.  W..  224.. 
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dual  all  governmental  control,  or  it  may  transfer  part 
of  it  and  retain  the  balance  as  the  states  of  the  union 
have  done.  Of  the  portion  retained  all,  or  a  part,  may  be 
delegated  to  its  legislature.  The  states  have,  however, 
without  exception  circumscribed  the  authority  of  the 
legislative  department  in  written  constitutions. 

§  1070.  The  legislature  a  state  agency. — None  of  the 
powers  which  the  representatives  of  the  state  may 
exercise  are  original,  but  are  strictly  delegated.  They 
can  never  be  equal  in  authority  with  their  principal. 
They  may  make  compacts  for  the  state  under  which 
its  title  to  property  is  absolutely  conveyed,  and  they 
may  irrevocably  confer  exemptions,  immunities  and 
franchises  unless  their  powers  in  these  respects  are 
limited. 

But  there  are  properties  or  attributes  of  the  state 
which  their  legislative  agency  cannot  convey  absolutely 
even  when  constitutions  are  silent  on  the  subject. 
These  are  the  inherent  elements  of  sovereignty  among 
which  maybe  mentioned  the  primary  powers  of  eminent 
domain,  of  providing  by  suitable  legislation  for  the  en- 
forcement of  the  laws,  for  the  safe  and  efficacious 
administration  of  justice,  and  for  the  peace,  order  and 
well-being  of  society.1  These  powers  are  as  essential 
to  the  life  of  the  state  as  the  right  of  self-preservation 
would  be  to  a  natural  principal,  and  never  can  be  granted 
away  so  as  to  vest  a  title  to  them  in  another  by  the 


1  See  Stone  v.  Miss.,  101  XJ.  S.  814.  A  statute  fixing  the  liability  of  railroad 
companies  for  negligence  of  its  engineers  and  other  employes  held  not  to  deprive 
the  companies  of  their  property  without  due  process  of  law.  Missouri  Pac.  R. 
Co.  v.  Mackey,  127  U.  S.  205;  Minneapolis  &  St.  R.  Co.  v.  Herrick,  Id.  210;  8 
S.  Ct.  1161.  See  also  Quackenbush  v.  Railroad  Co.,  71  Wis.  472;  37  N.  W.  834; 
holding  that  a  statute  cutting  off  the  defence  of  contributory  negligence  in  ac- 
tions for  damages  occasioned  to  persons  and  property  for  lack  of  a  fence  was 
valid.    See  also  Augusta,  etc.,  R.  v.  Randall,  79  Ga.  304;  4  S.  E.  674. 


§§1071,1072  POLICE   REGULATIONS.  1221 

agents  of  the  state  in  forms  however  solemn   or  by- 
words however  expressive. 

§  1071.  The  number  of  individuals  affected  by  a  regulation 
immaterial. — The  number  of  persons  affected  by  a  stat- 
ute professing  to  regulate  matters  of  public  concern 
seems  to  be  immaterial.  It  is  only  required  that  it 
shall  apply  generally  in  its  terms  to  all  persons  and 
property  coming  within  its  provisions.  The  state  re- 
serves at  all  times  and  under  all  circumstances  the 
plenary  power  to  prohibit  all  things  hurtful  to  the  com- 
fort, safety  and  welfare  of  society.  It  may  be  exer- 
cised to  control  the  use  of  property  of  corporations  and 
individuals.1 

§  1072.  Contracts  and  private  rights  surbordinated  to 
more  important  considerations. —  Laws  passed  for  the  com- 
mon good  and  necessary  for  the  protection  of  the  public 
cannot  be  said  to  impair  any  right  or  the  obligation  of 
any  contract,  or  to  do  any  injury  in  the  proper  and  legal 
sense  of  the  term.2  The  constitutional  prohibition 
against  the  impairment  of  contracts  has  no  application 
in  regulating  the  exercise  of  franchises  which  are  mat- 
ters of  public   concern.3     Where  the  owner  of  prop- 


1  Ruggles  v.  Illinois,  108  U.  S.  526;  Stone  v.  111.  Cent.  R.  R.  Co.,  108  U.  S. 
347;  Illinois  Cent.  R.  R.  Co.  v.  Illinois,  108  U.  S.  541;  L.  R.  &  F.  S.  Ry.  Co.  v. 
Hanniford,  49  Ark.  291;  5  S.  W.  294;  Dow  v.  Bridleman,  Id.  297;  Georgia  R. 
R.  Co.  v.  Smith,  70  Ga.  694;  Winona,  etc.,  R.  R.  Co.  v.  Blake,  94  Id.  180. 

2  Com.  v.  Intoxicating  Liquors,  115  Mass.  153,  per  Endicott,  J.  See  Brick 
Presby.  Church  v.  New  York,  5  Cowen,  538;  Vanderbilt  v.  Adams,  7  Id.  349. 
It  is  competent  for  the  legislature  to  prescribe  that  loaded  cars  shall  be  trans- 
ferred from  one  line  to  another  without  breaking  bulk,  unless  at  the  expense  of 
the  company  unloading  them,  such  being  reasonable  regulations  relative  to  the 
duties  of  common  carriers.  Rothrock  and  Robinson,  JJ.,  dissenting.  Bur- 
lington, C  R.  &  N.  Ry.  Co.  v.  Dey  (Iowa),  48  N.  W.  98. 

3  Blake  v.  Winona  &  St.  Peter  R.  R.  Co.,  19  Minn.  419;  s.  c.  94  U.  S.  180; 
People  v.  Squire,  107  N.  Y.  593;  14  1ST.  E.  820;  C.  B.  &  Q.  R.  R.  Co.  v.  Iowa,  94 
IT.  S.  155;  Peik  v.  Chicago  &  N.  W.  R.  R.  Co.  Id.  165;  State  ex  rel.  etc.  v. 
Columbus  Gas  Light,  34  O.  St.  572;  Sullivan  v.  Or.  Ry.  &  STav.  Co.  (Or.),  24  P. 
408;  Compare  Or.  Ry.  &  Nav.  Co.  v.  Smalley  (Wash.),  23  P.  1008. 
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erty  devotes  it  to  a  use  in  which  the  public  have  an 
interest  he  in  effect  grants  to  the  public  an  interest  in 
such  use,  and  must  to  the  extent  of  that  interest  sub- 
mit to  be  controlled  by  the  public  for  the  common  good 
as  long  as  he  maintains  the  use.1  It  is  immaterial,  as 
respects  the  right  to  erect  and  enforce  police  regulations, 
that  the  corporation's  charter  is  by  its  terms  unalterable 
for  a  number  of  years.2  This  principle  has  frequently 
been  applied  in  statutes  requiring  railroad  companies  to 
erect  fences  and  cattle  yards  and  signboards  at  cross- 
ings for  the  protection  of  stock  and  the  travelling 
public.3 

§  1073.  Legislative  powers  extend  indiscriminately  to  in- 
dividuals, copartnerships  and  corporations. — This  sovereign 
jus  disponendi  attaches  to  the  person  and  property  of  all 
who  enjoy  the  benefits  of  governmental  protection  in- 
dividually and  collectively.  "With  respect  to  all  con- 
stitutional provisions  natural  persons  and  corporations 
occupy  and  are  entitled  to  similar  treatment.      Laws 


i  Munn  v.  Illinois,  94  U.  S.  113. 

2  Carver  v.  Detroit  &  S.  P.  R.  Co.,  69  Mich.  616;  25  N.  W.  183.  An  act  re- 
quiring electric  wires  to  be  laid  underground  is  not  unconstitutional  as  violative 
of  a  grant  permitting  corporations  to  run  electric  wires  in  and  through  the 
streets  of  cities.  People  v.  Squire,  107  X.  T.  593;  14  N.  E.  820.  See  also  Sioux 
City  St.  Ry.  Co.  v.  Sioux  City,  78  la.  367;  U.  S.  Illuminating  Co.  v.  Grant,  55 
Hun,  222. 

3  See  Mo.  Pac.  R.  Co.v.Harrelson(Kan.),  24  P.  465;  but  where  a  person  had 
purchased  land  for  a  residence  near  a  public  highway  between  which  and  his 
residence  there  was  a  railroad  constructed  before  his  purchase  and  operated  for 
40  years,  it  was  held  not  within  the  police  power  to  compel  the  company  to  pro 
■vide  and  maintain  at  its  own  expense  a  residence  crossing,  for  the  use  and  bene- 
fit of  such  person.  People  v.  Detroit,  G.  H.  &  M.  R.  Co.,  79  Mich.  471;  44  N. 
W.  934.  And  it  was  held  that  an  act  providing  that  at  railroad  crossings,  the 
railroads  crossing  there  should  erect  and  maintain  suitable  depots  and  waiting- 
rooms  was  a  legitimate  exercise  of  police  power  and  constitutional.  State  v.  K. 
C.  Ft.  S.  &  G.  R.  Co.,  32  P.  722.  Though  the  charter  of  a  street  railway  com- 
pany require  it  to  pave  inside  of  its  rails  a  subsequent  municipal  ordinance  may 
require  it  to  pave  one  foot  outside  of  its  rails.  Sioux  City  St,  Ry.  Co.  v.  Sioux 
City  (la.),  78  la.  367;  43  N.  W.  224. 
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-valid  as  to  one  are  valid  as  to  the  other ;  likewise  a  con- 
stitutional provision  when  applied  to  the  contractual 
and  possessory  rights  of  a  corporation  would  be  ad- 
judged void  and  inoperative  in  the  case  of  an  individual 
occupying  the  same  situation  and  relation.  When  an 
adjudication  is  had  upon  a  constitutional  question  involv- 
ing the  rights  and  duties  of  an  individual  engaged  in  a 
business  of  a  public  nature,  the  principle  declared,  if 
sound,  governs  and  is  equally  applicable  to  a  collective 
body  of  individuals  operating  under  a  common  name 
whether  their  contract  of  association  be  found  in  a 
charter  or  articles  of  copartnership. 

§  1074.  The  legislature  cannot  bind  the  state  by  granting 
away  the  power  to  make  police  regulations.— One  of  the  prin- 
cipal means  by  which  the  state  performs  its  duty  with 
respect  to  these  inalienable  rights,  expressly  recognized 
in  both  national  and  state  constitutions,  is  by  the  enact- 
ment of  police  regulations,  though  the  dividing  line 
between  these  and  other  kinds  of  legislative  enactments 
•has  never  been  established,  and  from  the  nature  of  the 
ease  cannot  be,  So  many  changes  are  constantly  tak- 
ing place  in  the  industrial,  social  and  commercial  con- 
ditions of  the  people,  that  no  tribunal  or  authority  is 
qualified  to  declare  just  what  will  be  necessary  at  any 
future  date,  however  near,  to  secure  the  peace  and  good 
order  of  the  community  by  statutory  regulations  of 
individual  conduct,  civil  or  moral. 

It  is  a  prime  object  and  aim  of  government  to  "pre- 
scribe the  manner  of  using  one's  property  and  pursuing 
one's  occupation,  so  as  not  to  trespass  on  the  prop- 
erty or  rights  of  others  ;  and  as  such  is  a  power 
whose  necessity  and  use  grow  with  the  increasing  com- 
plexities of  our  civilization,  and  the  increasing  diversi- 
ties in  the  industries  and  modes  of  life,  the  sphere, 
therefore,  of  its  operations  is  ever  widening.      Every 
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new  use  to  which  the  forces  of  nature  are  put  calls  for 
a  new  interference  of  this  power,  that  such  use  may 
notoperate  to  the  injury  of  others." 1  It  has  accordingly 
become  a  well  established  doctrine  that  the  determina- 
tion of  what  laws  are  necessary  for  the  purpose  must 
be  left  to  the  legislative  body  exercising,  for  the  time 
being,  the  function  of  providing  the  necessary  guaran- 
tees in  the  form  of  law  to  meet  the  peculiar  exigencies 
of  the  body  politic  as  they  arise.  And  each  legislature 
occupies  for  this  purpose  the  relation  to  the  state  which 
an  agent  does  to  his  principal.  As  a  corollary  to  this,, 
it  follows  that  this  is  the  duty  belonging  to  the  stater 
and  not  to  the  legislature,  except  as  the  legislature  is 
the  representative  of  the  state;  and  therefore  one  legis- 
lature cannot  grant  away  this  power  by  contract,  treaty 
or  grant  so  as  to  bind  future  legislatures.2 

|  1075.  Mann  v.  Illinois.— This  self-preservative  prin- 
ciple derived  from  the  common  law  has  in  a  number  of 
cases  been  declared  to  be  part  and  parcel  of  the  body 
of  our  laws,  unaltered  by  any  constitutional  provision. 


1  Kansas  PacificE.  R.  Co.  v.  Mower,  16  Kan.  573. 

2  A  leading  authority  upon  this  question  is  Stone  v.  Mississippi  taken  to  the- 
supreme  court  of  the  United  States  from  the  Mississippi  state  court  on  appeal. 
Stone  and  his  associates  had  been  granted  by  the  legislature  of  that  state  in  1867 
a  charter  providing  that  they  should  enjoy  the  privilege  of  conducting  a  lottery 
in  the  name  of  the  "  Mississippi  Agricultural,  Educational  and  Manufacturing  Aid 
Society"  in  consideration  of  annual  payments  to  be  made  to  the  state.  The  new 
constitution  of  the  state  adopted  in  1878  declared  that  "  the  legislature  shall 
never  authorize  any  lottery;  nor  shall  the  sale  of  lottery  tickets  be  allowed;  nor 
shall  any  lottery  heretofore  authorized  be  permitted  to  be  drawn  or  tickets  there- 
in be  sold."  In  1870  the  legislature  passed  an  act  entitled  :  "  An  act  enforcing 
the  provisions  of  the  constitution  of  the  state  of  Mississippi,"  prohibiting  all  kinds 
of  lotteries  within  said  state  and  making  it  unlawful  to  conduct  one  in  this  state. 
In  1874  the  attorney-general  of  the  state  instituted  and  successfully  prosecuted 
a  proceeding  by  quo  warranto  against  the  appellants,  to  revoke  and  forfeit  their 
charter,  on  the  ground  that  they  were  conducting  a  lottery  in  violation  of  th& 
above  constitutional  provision  and  the  legislative  provision  enacted  in  pursuance 
thereof. 

In  delivering  the  opinion  affirming  the  decision  of  the  state  court  Waite,  C. 
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An  extreme  application  of  it  is  found  in  Munn  v.  Illi- 
nois, where  it  was  held  that  the  state  of  Illinois  could  pre- 
scribe maximum  rates  of  storage  in  warehouses  used  for 
storage  of  grain  in  bulk  by  various  owners,  in  such  man- 
ner that  the  identity  of  different  lots  of  parcels  could 
not  be  preserved,  on  the  ground  that  the  exercise  of 
such  state  regulation  was  necessary  to  the  safety  and 
protection  of  the  public,  and  came  within  the  definition 
of  a  police  regulation.1 


J.,  said :  "  All  agree  that  the  legislature  cannot  bargain  away  the  police  power 
of  a  state.  Irrevocable  grants  of  property  and  franchises  may  be  made  if  they 
do  not  impair  the  supreme  authority  to  make  laws  for  the  right  government  of 
the  state ;  but  no  legislature  can  curtail  the  power  of  its  successors  to  make  such 
laws  as  they  may  deem  proper  in  matters  of  police.  Many  attempts  have  been 
made  in  this  court  and  elsewhere  to  define  the  police  power,  but  never  with  en- 
tire success.  It  is  always  easier  to  determine  whether  a  particular  case  comes 
within  the  general  scope  of  the  power  than  to  give  an  abstract  definition  of  the 
power  itself,  which  will  be  in  all  respects  accurate.  No  one  denies,  however, 
that  it  extends  to  all  matters  affecting  the  public  health  or  the  public  morals. 
The  question  is  therefore  directly  presented,  whether,  in  view  of  these  facts,  the 
legislature  of  a  state  can,  by  the  charter  of  a  lottery  company,  defeat  the  will 
of  the  people,  authoritatively  expressed,  in  relation  to  the  further  continu- 
ance of  such  business  in  their  midst.  We  think  it  cannot.  No  legislature  can 
bargain  away  the  public  health  or  the  public  morals.  The  people  them- 
selves cannot  do  it,  much  less  their  servants.  The  supervision  of  both  these 
subjects  of  governmental  power  is  continuing  in  its  nature,  and  they  are  to  be 
dealt  with  as  the  special  exigencies  of  the  moment  may  require.  Government 
is  organized  with  a  view  to  their  preservation,  and  cannot  divest  itself  of  the 
power  to  provide  for  them.  For  this  purpose '  the  largest  legislative  discre- 
tion is  allowed,  and  the  discretion  cannot  be  parted  with  any  more  than  the 
power  itself."  Stone  v.  Mississippi,  101  U.  S.  814-19.  See  also  Beer  Co.  v.  Mass 
achusetts,  97  U.  S.  645;  Eegents  of  University  v.  Williams,  9  De  G.  &  3.  365; 
State  v.  Morris,  77  N.  Car.  512;  Dingham  v.  People,  51  111.  277.  For  discussion 
upon  limitations  of  the  power  see  State  v.  Woodward,  89  Ind.  110;  New  Orleans 
Gas  Co.  v.  Louisiana  Light  Co.,  115  U.  S.  650. 

1  94  U.  S  113.  In  this  case  Waitb,  C  J.,  m  delivering  the  opinion  of  the  court, 
said:  "In  England  from  time  immemorial,  and  in  this  country  from  its  first  colo- 
nization, it  has  been  customary  to  regulate  f  erriers,  common  carriers,  haekmen, 
bakers,  millers,  wharfingers,  innkeepers,  etc.,  and  in  so  doing  to  fix  a  maximum 
charge  to  be  made  for  services  rendered,  accommodations  furnished  and  articles 
sold.  Looking  to  the  common  law,  whence  came  the  right  which  the  constitution 
protects, we  find  that  when  private  property  is  affected  with  a  public  interest  it 
ceases  to  be  juris  privoM  only.  This  was  said  by  Lord  Chief  Justice  Hale  more 
than  two  hundred  years  ago  ....  and  has  been  accepted  without  objection  as 
an  essential  element  in  the  law  of  property  ever  since.    Property  becomes  clothed 
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§  1076.  The  power  not  to  be  abused.— There  is  a  limit, 
however,  to  the  right  of  interference  by  the  state  with 
private  rights  and  vested  interests  under  the  pretext  of 
exercising  police  supervision  which,  though  difficult  to 
define  with  certainty,  is  recognized  in  numerous  cases. 
If  this  were  not  so,  the  plea  of  public  safety,  when  urged 
in  justification  of  the  citizen's  rights,  would  often  be  a 
wicked  and  violent  perversion  of  language  under  which 
to  mask  oppression  and  wrong.1 

It  is  the  province  of  the  legislature  to  determine  when 
the  necessity  exists  for  exercising  this  power  ;  but  the 
subjects  upon  which  it  may  operate  are  determined  by 
the  judicial  department.     It  is  the  province  of  courts 


•with  a  public  interest  when  used  in  a  manner  to  make  it  of  public  consequence 
and  to  affect  the  community  at  large.  When,  therefore,  one  devotes  his  prop- 
erty to  a  use  in  which  the  public  has  an  interest,  he,  in  effect/grants  to  the  pub- 
lic an  interest  in  that  use,  and  must  submit  to  be  controlled  by  the  public  for 
the  common  good  to  the  extent  of  the  interest  he  thus  creates.  He  may  with- 
draw his  grant  by  discontinuing  the  use;  but  so  long  as  he  maintains  the  use, 
he  must  submit  to  the  control."  See  also  People  v.  Budd,  117  N.Y.  1;  22  N. 
E.  670. 

1  In  Lake  View  v.  Rose  Hill  Cem.  Co.,  70  111.  191,  a  cemetery  corporation 
owning  a  tract  of  land  outside  of  a  town  and  remote  from  residences  was  in 
effect  prohibited  by  an  ordinance  enacted  by  the  authorities  of  the  town  of  Lake 
View,  and  subsequently  approved  by  the  legislature,  from  using  its  grounds  for 
purposes  of  interment  except  within  prescribed  limits,  as  by  its  charter  previously 
granted  it  was  authorized  to  do. 

In  passing  upon  the  question  of  the  validity  of  the  ordinance  and  legislative 
sanction,  the  court  said :  "  Reference  is  made  to  the  reserved  power  of  the  state, 
denominated  '  police  power,'  as  affording  the  requisite  authority.  It  has  been 
said,  the  source  of  this  extraordinary  power  may  be  readily  recognized  as  flowing 
from  the  people  in  their  organized  capacity,  inalienable  in  its  character,  but  that 
it  is  difficult  to  define  its  boundaries  or  limit  its  operations.  We  are  unwilling, 
however,  to  concede  the  existence  of  an  indefinable  power,  superior  to  the  con- 
stitution, that  may  be  revoked  whenever  the  legislature  may  deem  the  public  ex- 
igency may  require  it,  by  which  a  party  may  be  capriciously  deprived  of  his 
property  or  its  use,  without  compensation,  whether  such  property  consists  of 
franchises  or5  tangible  forms  of  property.  The  constitution  expressly  provides 
the  right  of  property  shall  remain  inviolate,  and,  upon  all  enumerated  subjects, 
it  must  constitute  a  limitation  on  the  exercise  of  all  power,  no  matter  what  its 
nature  may  be,  nor  whence  its  origin.  If  such  was  not  the  case,  there  could  be 
no  constitutional  security  for  private  rights,  and  the  citizen  would  hold  his 
property  corporeal  and  incorporeal  by  a  most  uncertain  tenure." 
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to  give  effect  not  only  to  legislation  designed  to  protect 
public  peace  and  safety,  but  also  to  constitutional  pro- 
visions and  other  legal  safeguards  to  the  citizen,  and 
to  his  property  rights. 

Accordingly,  it  is  now  held  by  the  highest  tribunal 
in  the  Union,  that  with  respect  even  to  those  franchises 
that  are  of  a  public  nature ,  involving  contract  rights 
between  them  and  the  state,  private  corporations  have 
many  substantial  rights  under  the  constitutional  pro- 
vision under  consideration  which  legislatures  are  bound 
to  respect,  and  cannot  take  away  upon  the  plea  of 
public  health  and  safety.1 

§  1077.  General  right  of  state  control  of  the  exercise  of 
public  franchises.— The  right  of  the  state  to  regulate  the 
mode  in  which  railroad  corporations  shall  transact  their 
business  is  too  well  established  to  require  argument  in 


1  In  New  Orleans  Gas  Co.  v.  Louisiana  Light  Co.,  115  U.  S.  650,  it  was  held 
that  a  legislative  grant  of  an  exclusive  right  to  supply  gas  to  a  municipality  and 
its  inhabitants  upon  the  condition  of  the  performance  of  the  service  by  the 
grantee,  after  performance  by  the  grantee,  is  a  contract  protected  by  the  consti- 
tution of  the  United  States  against  state  legislation  to  impair  it.  The  court 
said:  "That  there  is  a  power,  sometimes  called  the  police  power,  which  has 
never  been  surrendered  by  the  states,  in  virtue  of  which  they  may,  with  no 
certain  limits,  control  everything  within  their  respective  territories,  and  upon 
the  proper  exercise  of  which,  under  some  circumstances,  may  depend  the  public 
health,  the  public  morals,  or  the  public  safety,  is  conceded  in  all  cases.  Gibbons 
v.  Ogden,  9  Wheat.  1,  203.  In  its  broadest  sense,  as  sometimes  denned,  it  in- 
cludes all  legislation  and  almost  every  function  of  civil  government.  Barbier  v.. 
Connelly,  113  U.  S.  27,  31.  As  thus  denned,  we  may,  not  improperly,  refer  to 
that  power  the  authority  of  the  state  to  create  educational  and  charitable  insti- 
tutions, and  provide  for  the  establishment,  maintenance,  and  control  of  public 
highways,  turnpike  roads,  canals,  wharves,  ferries,  and  telegraph  lines,  and  the 
draining  of  swamps.  Definitions  of  the  police  power  must,  however,  be  taken 
subject  to  the  condition  that  the  state  cannot,  in  its  exercise,  for  any  purpose 
whatever,  encroach  upon  the  powers  of  the  general  government,  or  rights  granted 
or  secured  by  the  supreme  law  of  the  land.  Under  Const.  Cal.,  art.  14,  §  1,  and 
act  Cal.,  March  12, 1885,  authorizing  the  board  of  supervisors  to  fix  the  rates 
at  which  water  should  be  supplied  to  the  general  public  for  profit,  the  board 
of  supervisors  of  a  county  have  no  power  to  fix  the  rate  for  a  corporation 
organized  to  furnish  water  to  the  stockholders  only.  McFadden  v.  County  of 
Los  Angeles,  74  Cal.  571;  16  P.  397. 
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its  support.  The  speed  at  which  they  may  run  their 
trains,  the  manner  of  crossing  or  running  upon  high- 
ways and  turnpikes  used  for  public  travel,  the  pro- 
tection of  persons  and  property  carried  upon  them  or 
passing  upon  highways  or  other  railroads  crossed  by 
them,  and  the  compensation  they  may  demand  and 
receive  for  services,  are  among  the  matters  which  gov- 
ernment may  regulate  and  control,  although  the  power 
to  alter  and  amend  the  charters  of  such  corporations 
has  not  been  reserved.  Such  legislation  within  proper 
bounds  violates  no  contract,  takes  away  no  property, 
and  interferes  with  no  vested  right.1 

Unless  protected  by  their  charters,  or  unless  the 
interference  amounts  to  a  regulation  of  foreign  or  inter- 
state commerce,  they  are  subject  to  legislative  control, 
their  employment  being  public  and  affecting  public 
interests.2 

And  where  protection  from  a  legislative  regulation 


1  State  v.  Hudson  River R.  R.  Co.,  3  Keyes,  196;  Jones  v.  Galend  R.  R.  Co., 
16  Iowa,  6;  Indianapolis  R.  R.  Co.  v.  Marshall,  27  Id.  300;  In  re  Annan,  2  N. 
T.  S.  275;  N.  C.  &  St.  L.  R.  Co.  v.  State,  9  S.  Ct.  28;  Penn.  R.  R.  Co.  v.  Riblet, 
66  Pa.  St.  164;  Dow  v.  Bridleman,  49  Ark.  325;  5  S.  W.  297;  Buffalo  E.  S.  R. 
Co.  v.  Buffalo  St.  Ry.  Co.,  Ill  N.  T.  132;  Little  Rock  &  F.  S.  R.  Co.  v.  Han- 
niford,  49  Ark.  291;  5  S.  W.  291;  Waldron  v.  Rensselaer,  etc.,  R.  R.  Co.,  8 
Barb.  390;  Veazie  v.  Mayo,  45  Me.  560;  Kansas  Pac.  R.  R.  Co.  v.  Mower,  16 
Kan.  573;  Tripp  v.  P.  R.  Co.,  66  Mich.  1;  C  M.  &  St.  P.  Ry.  Co.  v.  Becker, 
32  F.  849;  Madison,  etc.,  R.  R.  Co.  v.  Whiteneck,  8  Ind.  217;  Horn  v.  Chicago, 
etc.,  R.  R.  Co.,  38  Wis.  463;  Pittsburg,  etc.,  R.  R.  Co.  v.  Southwest  Pa.  R.  B. 
Co.,  77  Pa.  St.  173;  Mobile  &  Ohio  R.  R.  Co.  v.  State,  51  Miss.  137;  Penn.  Co. 
v.  Wentz,  37  Ohio,  333;  Lyman  v.  Boston,  etc.,  R.  R..  Co.,  4  Cush.  288;  Hoyt 
v.  Chicago,  etc.,  R.  R.  Co.,  93  111.  601.  In  Little  Rock  &  F.  S.  R.  Co.  v.  Hami- 
ford,  supra,  it  was  held  that  Laws  Ark.  1881,  c.  59,  giving  a  lien  on  buildings 
for  labor,  skill  and  material  furnished  therefor,  after  taking  effect  of  said  act, 
does  not  impair  the  obligation  of  contracts  because  it  applies  to  buildings 
already  under  contract  at  the  time  of  the  taking  effect  of  said  act.  See  also, 
Dow  v.  Bridleman,  supra,  holding  that  taxing  an  attorney's  fee  as  part  of  the 
penalty  for  a  violation  of  the  act  is  not  under  the  act  objectionable  as  being 
partial  or  unequal  legislation. 

2  Chicago,  etc.,  R.  R.  Co.  v.  Iowa,  94  U.  S.  155;  Laurel  Fork,  etc.,  R.  R.  Co. 
v.  West  Va.  Transp.  Co.,  25  W.  Va.  324.  See  Farmers'  Loan  &  Trust  Co.  v. 
Stone,  20  Fed.  Rep.  270. 
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is  claimed  under  charters,  these  are  construed  in  favor 
of  the  public  and  against  the  company.1 

This  power  belongs  to  each  sovereignty  into  which  a 
railroad  enters  when  operated  in  more  than  one  state, 
whether  exercising  corporate  powers  under  the  laws  of 
one  or  several  states.2  But  the  legislation  adopted 
must  observe  the  contract  rights  of  corporations  under 
their  charters  ;  must  be  confined  to  the  exercise  of  the 
police  powers,  and  not  interfere  with  the  vested  rights  of 
the  companies  in  their  property  or  franchises  ;  must 
not  inflict  punishment  or  take  property  otherwise  than 
by  due  process  of  law,  nor  without  compensation  ; 
must  not  deny  to  them  the  equal  protection  of  the  law, 
and  must  in  all  respects  observe  the  constitutional 
guaranties  prescribed  for  the  protection  of  all  citizens, 
railroad  companies  being  for  such  purposes  as  much 
citizens  as  natural  persons.3 

§  1078.  Police  regulations  have  no  extra-territorial  force. 

— A  state  legislature  cannot  fix  maximum  rates  except 
on  business  done  exclusively  within  the  state.  State 
statutes  undertaking  to  fix  the  compensation  which 
railroad  companies  may  charge  for  carrying  freight  and 
passengers  beyond  state  lines,  are  regulations  of  in- 
terstate commerce  and  encroachments  upon  the  con- 
stitutional powers  of  congress.4  The  same  power  to 
regulate  rates  and  charges  for  services  rendered  and 


1  Camden,  etc.,  R.  R.  Co.  v.  Briggs,  22  N.  J.  (2  Zab.)  623.  See  McAunich  v. 
Miss.,  etc.,  R.  R.  Co.,  20  Iowa,  338. 

2  Stone  y.  Farmers'  Loan  &  Trust  Co.,  116  U.  S.  307. 

8  Louisville  &  N.  R.  Co.  v.  R.  R.  Com.  of  Tenn.,  19  Fed.  Rep.  679. 

*  Kaiser  v.  111.  Cent.  R.  R.  Co.,  5  McCrary  C.  C.  496;  Chicago  M.  &  St.  P.  R. 
Co.  v.  Beckar,  32  F.  849;  Louisville,  etc.,  R.  R.  Co.  v.  Tenn.  R.  R.  Com.,  19 
Fed.  Rep.  679.  A  provision  in  the  charter  of  a  railroad  corporation  that  the 
rate  of  transportation  for  each  passenger  should  not  exceed  five  cents  per  mile 
is  not  a  contract  by  the  state  with  the  corporation  that  the  fare  should  never 
be  reduced  below  that  rate.     Dow  v.  Bridleman,  49  Ark.  325;  55  W.  297. 
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commodities  supplied  exists  subject  to  the  same  limita- 
tions in  the  case  of  other  corporations  and  of  persons 
exercising  public  franchises  for  private  gain.  It  applies 
to  warehousemen,  wharfingers,  ferriers,  water  and  gas 
companies,  etc.1 

§  1079.  When  a  business  becomes  of  public  concern. — 

On  the  same  principle  the  system  of  instantaneous  and 
continuous  indications  of  the  market,  built  up  by  the 
Chicago  Board  of  Trade  and  the  telegraph  companies, 


1  Munn  v.  Illinois,  94  111.  113;  Spr.  V.  W.  W.  v.  San  Francisco,  82  Cal.  286. 
The  L.  Gas-Light  Company  was  organized  by  special  charter  granted  March  2, 
1857,  which  authorized  it  to  lay  its  pipes  and  vend  gas  in  a  certain  portion  of 
the  city  of  St.  L.,  and  exempted  it  from  Rev.  St.  Mo.  1855,  c.  34  art.  1,  §  7, 
providing  that  the  charter  of  every  corporation  thereafter  created  should  be  sub- 
ject to  alteration  by  the  legislature.  In  1868,  the  charter  was  amended  so  as  to 
extend  the  rights,  privileges,  and  franchises  of  the  company  throughout  the 
entire  corporate  limits  of  the  city.  Held,  that  the  right  to  make  and  vend  gas 
carried  with  it  the  right  to  fix  the  price,  and  that  it  was  not  subject  to  regula- 
tion by  state  or  city;  (Barclay,  J.),  dissenting  and  further,  that  the  regulation 
of-the  price  of  gas  by  the  state,  or  by  municipalities  created  by  it,  is  not  the  ex- 
ercise of  a  police  power  which  cannot  be  abridged  by  contract.  Barclay,  J., 
dissenting.    State  v.  Laclede  Gas-Light  Co.  (Mo.),  14  S.  W.  974. 

In  Michigan  it  is  held  that  the  fact  that  a  higher  maximum  rate  is  allowed  on 
the  railroads  of  the  upper  peninsula  than  in  the  rest  of  the  state  does  not  render 
the  act  unreasonable  and  void,  since  it  is  matter  of  common  knowledge,  of  which 
the  court  will  take  judicial  notice,  that  the  cost  of  building  and  running  rail- 
roads there  is  much  greater  than  in  the  lower  peninsula,  and  this  difference  has 
long  been  recognized  in  the  railroad  law  of  the  state.  Wellman  v.  Chicago  & 
G.  T.  Ry.  Co.  (Mich.),  47  K.  W.  489.  The  provision  of  Acts  23d  Gen.  Assem. 
Iowa,  c.  17,  §  2,  that  all  railway  companies  in  the  state  shall,  upon  the  demand 
of  any  person  interested,  establish  "reasonable  joint  through  rates"  between 
points  on  their  respective  lines  within  the  state,  and  (section  3)  that  in  case  of 
their  failure  to  do  so  the  commissioners  shall  establish  the  rate,  does  not  compel 
the  railway  companies  to  enter  involuntarily  into  contractual  relations  with 
each  other,  but  merely  imposes  a  duty  for  the  non-performance  of  which  they 
become  liable  to  have  the  rates  fixed  by  the  commissioners,  and  to  the  conse- 
quent penalties  if  they  refuse  to  give  effect  to  the  rates  thus  fixed,  and  therefore 
such  regulation  by  the  state  of  "  joint  through  rates  "  is  not  obnoxious  to  any 
constitutional  provision,  either  of  the  state  or  the  United  States.  Rothrock 
and  Robinson,  JJ.,  dissenting.  Burlington,  C  R.  &  N.  Ry.  Co.  v.  Dey  (Iowa), 
48  N.  W.  98.  In  the  same  case  it  was  held  that  the  state  is  precluded  from 
denying  that  the  traffic  rates  fixed  by  the  railroad  commissioners  are  reasonable, 
and  the  companies  cannot  be  subjected  to  penalties  under  the  Iowa  "  joint  rate 
act,"  on  the  ground  that  the  rates  are  unreasonable,  if  they  charge  no  more 
than  the  rates  thus  fixed. 
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was  held  to  have  become  affected  with  a  public  interest, 
and  such  Board  of  Trade  cannot  legally  discriminate 
between  parties,  where  all  alike  are  willing  to  conform 
to  reasonable  rules  and  to  pay  for  the  information 
desired.1 

The  business  of  telephone  companies  serving  such 
of  the  public  as  are  willing  to  pay  for  the  service  per- 
formed by  them,  and  the  use  of  their  instruments  is 
vested  with  a  public  interest,  and  is  for  that  reason 
subject  to  regulation  and  control  by  the  state.2  And 
the  fact  that  a  statute  compelling  all  telephone  com- 
panies within  the  state  to  furnish  all  applicants  with 
service  at  a  rate  not  exceeding  a  certain  sum  per  month 
provides  a  penalty  for  the  violation  thereof  does  not 
take  away  the  right  to  compel  it  by  mandamus  to 
furnish  such  service,  the  penalty  being  merely  cumu- 
lative.3 

§  1080.  Police  control  not  evaded  by  becoming  incorpo- 
rated.—The  mere  association  of  a  number  of  individuals 
in  a  corporate  capacity  does  not  confer  upon  them  any 
additional  privileges  or  impose  upon  them  any  other 


1  New  York  &  Chicago  G.  &  S.  Ex.  v.  B.  of  T.  of  Chicago,  127  111.  153.  See 
Hockett  v.  State,  105  Ind.  250;  State  v.  Tel.  Co.,  17  Neb.  126;  Telegraph  Co.  v. 
Tel.  Co.,  96  U.  S.  9;  State  v.  Tel.  Co.,  36  Ohio  St.  296;  Tel.  Co.  v.  Tel.  Co.,  44 
Am.  Eep.  237;  Albrecht  v.  Inglis,  12  East.  527.  Compare  Stock  Exch.  v.  Board 
of  Trade,  15  Fed.  Rep.  847;  Bryant  v.  Tel.  Co.,  17  Id.  826;  Pitcher  v.  Bd.  of 
Trade,  121  111.  412;  Kierman  v.  Manhattan  Quotation  Co.,  50  How.  Pr.  194; 
Metropolitan  G.  &  S.  Exch.  v.  Chicago  Bd.  of  Trade,  15  Fed.  Rep.  847. 

2  Cent.  Un.  Teleph.  Co.  v.  State,  118  Ind.  194;  Hockett  v.  State,  105  Ind. 
250;  Cent.  TJn.  Tel.  Co.  v.  Bradbury,  106  Ind.  1;  State  v.  Bell  Tel.  Co.,  36  O. 
St.  296;  State  v.  Am.  Un.  Tel.  Co.,  10  Cent.  L.  J.  43S;  Bell  Tel.  Co.,  of  Phil.  v. 
Com.  Pa.  Supr.  Ct.  18S6;  16  Am.  &  Eng.  Corp.  Cas.  222  n.;  Chesapeake,  etc., 
Teleph.  Co.  v.  B.  &  O.  Tel.  Co.,  66  Md.  399. 

3  Cent.  Un.  Teleph.  Co.  v.  State,  118  Ind.  194.  See  also  State  v.  Nev.  Tel. 
Co.,  22  N.  W.  Bep.  237;  Vincentv.  Chicago  &  A.  R.  Co.,  49  111.  33;  People  v. 
Manhattan  Gas  Light  Co.,  45  Barb.  136.  Compare  City  of  St.  Louis  v.  Bell 
Tel.  Co.  96  Mo.,  623;  24  Am.  &Eng.  L.  Beg.  573:  American,  etc.,  Tel.  Co.  v. 
Conn.  Teleph.  Co.,  49  Conn.  352;  Hackett  v.  State,  5  N.  E.  Bep.  202;  Telephone 
Co.  v.  State,  Id.  721, 
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liabilities  than  those  conferred  or  imposed  upon 
them  as  individuals,  except  those  expressed  in  the 
charter,  articles  of  association  or  general  incorporation 
laws.  And  since  all  property  and  all  rights  are  subject 
to  be  affected  by  general  laws  enacted  for  the  public 
welfare  and  common  protection,  the  claim  that  the 
legislature  has  in  any  case  granted  away  any  of  its  ap- 
propriate powers  of  legislation  by  creating  or  authorizing 
the  formation  of  a  corporation  can  only  be  supported 
by  clearly  showing  such  grant.1 

There  is  nothing  peculiar  or  complicated  in  the  prop- 
osition that  corporations  and  natural  persons  are  alike 
liable  to  have  the  value  of  their  property  and  the 
efficacy  of  remedies  for  the  enforcement  of  their  con- 
tracts affected,  diminished  or  even  destroyed  by  future 
legislation  if  the  public  necessity  so  require,  so  long  as 
the  essence  and  obligation  of  contracts  are  not  attacked 
and  vested  property  rights  not  taken  away,  without 
due  process  of  law  and  just  compensation.     If,  for  in- 


1  In  re  Provident  Inst.  Fire  Savings,  etc.,  9  Cnsh.  604;  B.  E.  Co.  v. 
Miller,  132  U.  S.  75.  The  exemption  from  future  legislation,  to  be  binding  upon 
the  state,  must  either  be  distinctly  expressed  or  follow  by  implication  equally 
clear  with  express  words.  Unless  such  intention  obtrudes  itself  irresistibly 
upon  the  mind  it  will  not  be  conceded.  E.  E.  Co.  v.  Miller,  132  U.  S.  75;  Stone 
v.  Trust  Co.,  106  U.  S.  307;  Thorp  v.  Eutland,  etc.,  R.  E.  Co.,  27  Vt.  140; 
Branin  v.  Conn.,  etc.,  E.  E.  Co.,  31  Vt.  214;  Peters  v.  St.  Louis,  etc.,  E.  E.  Co., 
23  Mo.  107;  Galena,  etc.,  E.  E.  Co.  v.  Loomis,  13  111.  548;  Gorman  v.  Pac.  E. 
E.  Co.,  26  Mo.  441,  450;  Beer  Co.  v.  Massachusetts,  97  U.  S.  32;  Opinion  of 
Justices,  9  Cush.  604,  608. 

In  Chicago,  M.  &  St.  P.  Ey.  Co.  v.  Minnesota,  134  U.  S.  418;  10  S.  Ct.  462, 
the  railway  company  claimed  an  exemption  from  the  operation  of  an  act  of  the 
Minnesota  legislature  creating  a  board  of  railroad  commissioners,  subjecting 
common  carriers  and  warehousemen  to  such  equal  and  reasonable  rates  and 
charges  as  such  board  might  establish.  The  company  had  acquired  the  fran- 
chises and  organized  under  the  charter  granted  by  the  territory  of  Minnesota  to 
another  railroad,  which  contained  a  clause  to  the  effect  that  the  directors  of  the 
corporation  should  have  power  to  make  all  needful  rules,  regulations  and  by-laws 
touching  "  the  rates  of  toll  and  the  manner  of  collecting  the  same." 

The  court  held,  citing  numerous  decisions  in  both  state  and  federal  courts,  that 
such  clause  did  not  exempt  the  company  from  the  supervision  and  control  of  the 
commissioners  in  the  matter  of  regulating  rates  under  the  act. 
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stance,  the  legislature  in  its  wisdom  saw  proper  to 
render  the  assignment  of  shares  of  stock  in  a  corpo- 
ration illegal  and  void,  in  the  future  such  law  might 
greatly  reduce  the  value  of  that  species  of  property ;  it 
might  be  very  unwise  and  unjust,  and  yet  it  would  not 
impair  any  existing  contracts.  So  it  might  prohibit  all 
corporations,  or  a  particular  class,  from  contracting  any 
indebtedness  except  upon  the  written  consent  of  all  the 
shareholders,  which  would  in  many  cases  amount  to  a 
complete  prohibition,  and  would  materially  diminish 
the  value  of  the  franchise. 

§  1081.  Laws  regulating  rates,  labor,  wages,  etc. — Itwould 
be  idle  to  argue  in  favor  of  the  validity  of  a  law  regu- 
lating the  hours  for  labor,  and  prohibiting  the  employ- 
ment of  women  and  children  in  certain  industries  ;  * 
making  the  owners  of  the  railroads  liable  for  wages 
earned  by  laborers  employed  by  contractors,2  and  regu- 
lating the  conduct  of  business  and  the  use  and  disposi- 
tion of  property  within  a  state.  Such  legislation  has 
been  frequently  upheld.  Nor  is  it  longer  necessary  to 
seek  a  justification  of  the  common  practice  of  regulating 
the  rates  of  charges  and  general  management  of  rail- 
roads on  the  ground  that  they  have  received  valuable 
franchises  of  a  public  nature  and  had  important  powers 
of  sovereign  character  conferred  upon  them.  That 
may  be  an  important  political  consideration,  and  as 
such  may  strengthen  the  argument  in  favor  of  the  right ; 
but  the  right  itself  rests  upon  firmer  ground,  and  upon 


1  Commonwealth  v.  Hamilton  Mfg.  Co.,  120  Mass.  383. 

2  Southwestern  R.  R.  Co.  v.  Paulk,  24  Ga.  356;  Lyman  v.  Barton,  etc.,  R. 
R.  Co.,  4  Cush.  288;  Branin  v.  Conn,  etc.,  R.  R.  Co.,  31  Vt.  214;  Peters  v.  St. 
Louis,  etc.,  R.  R.  Co.,  23  Mo.  107.  See  Camden,  etc.,  R.  R.  Co.  v.  Briggs,  22 
N.  J.  Law,  623;  Brown  v.  Penobscot  B'k,  8  Mass.  455;  Boston,  etc.,  R.  R.  Co. 
v.  State,  32  H.  N.  215. 
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other  considerations  than  that  of  pecuniary  considera- 
tion derived  from  the  state. 

The  state  may  regulate  their  business,  not  because 
they  are  corporations,  nor  yet  because  they  are  cor- 
porations of  a  particular  kind,  but  because  they,  like  the 
individuals  of  which  they  are  composed,  are  subject  to 
the  laws  which  say  that  "  When  one  devotes  his  prop- 
erty to  a  use  in  which  the  public  has  an  interest,  he 
in  effect,  grants  to  the  public  an  interest  in  that  use, 
and  must  submit  to  be  controlled  by  the  public  for  the 
common  good  to  the  extent  of  the  interest  he  has  thus 
created.1 " 

§  1082.  Parties  interested  in  the  fixing  of  rates  entitled  to 
a  hearing.— It  is  held  in  several  cases  that  the  exercise 
of  the  power  by  a  municipality  to  fix  water  rates  is  a 
legislative  act,  at  least  to  the  extent  that  the  action  of 
the  proper  bodies  clothed  with  such  power  cannot  be 
controlled  by  writs  which  can  issue  only  for  the  pur- 
pose of  controlling  judicial  action.2  But  whether  it  be 
judicial,  legislative  or  administrative,  the  action  of  such 
bodies  is  not  above  the  control  of  the  courts  in  proper 
cases.3 


i  Munn  v.  Illinois,  94  TJ.  S.  113  per  Waitb,  C.  J.  See  also,  Winona,  etc.,  R. 
R.  Co.  v.  Black,  49  U.  S.  180;  Chicago,  etc.,  R.  R.  Co.  v.  Iowa,  94  U.  S.  161; 
Peik  v.  Chicago,  etc.,  R.  R  Co.,  94 U.  S.  164;  Chicago,  etc.,  R.  R.  Co.  v.  Ackley, 
94  U.  S.  119;  Stone  v.  Wis.  Id.  181;  Laurel  Fork,  etc.,  R.  R.  Co.  v.  West  Vir- 
ginia Transp.  Co.,  25  W.  Va.  324. 

2  Spring  Valley  Water  Works  v.  Bryant,  52  Cal.  132;  Same  v.  San  Francisco, 
Id.  Ill;  Same  v.  Bartlett,  63  Id.  245. 

8  Spr.  Val.  W.  W.  v.  The  City  and  County  of  San  Francisco,  82  Cal.  286;  22 
P.  910.  In  this  case  a  board  of  supervisors  has  arbitrarily  and  without  investi- 
gation or  regard  to  the  right  or  interests  of  the  water  company,  passed  an 
ordinance  and  fixed  the  compensation  for  supplying  water  to  the  city  and  its  in- 
habitants at  a  rate  ruinous  to  the  company,  a  court  of  equity  was  held  to  have 
the  right  to  interfere  to  set  aside  such  ordinance  and  enjoin  its  enforcement. 

The  gist  of  the  complaint  was  not  that  the  board  had  been  guilty  of  an  abuse 
of  discretion  after  a  fair  investigation  of  the  facts  in  the  case,  but  that  it  had 
refused  to  either  exercise  a  discretion  at  all  or  to  qualify  itself  to  pass  upon  the 
question  of  what  would  be  a  reasonable  rate.    The  question  whether  after  due 
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§  1083.  Interference  by  courts. — In  Spring  Valley  W. 
W.  v.  San  Francisco,  numerous  authorities  on  the  subject 
at  issue,  as  well  as  on  the  general  question  of  judicial 
control  of  municipal  corporations  exercising  legislative- 
and  judicial  power,  were  reviewed  and  commented  upon, 
and  the  conclusions  deducible  from  them  all  may  be 
thus  stated  :  1.  Municipal  and  private  corporations  stand 
on  the  same  footing  with  respect  to  the  right  of  courts 
to  control  the  exercise  of  their  corporate  powers.  2. 
Within  the  scope  of  the  objects  and  purposes  for  which 
they  are  created,  courts  will  not  interfere  with  the  dis- 
cretionary authority  of  the  management  of  either  class 
unless  from  its  manner  or  attendant  circumstances  of 
its  exercise  there  is  actual  fraud  or  injustice  or  op- 


consideration  of  the  matter  and  the  exercise  of  full  and  fair  discretion,  the  action 
of  the  board  was  beyond  all  review  or  revision  by  the  courts  was  not  an  issue; 
but  the  court  took  occasion  to  announce  the  circumstances  of  abuse  at  which  the 
power  to  regulate  would  cease  to  serve  as  a  cloak  for  oppression  and  destruction 
of  property  rights.  In  delivering  the  opinion  of  the  court,  Works,  J.,  uses  the 
-following  language:  "When  the  constitution  provides  for  the  fixing  of  rates  or 
compensation,  it  means  reasonable  rates  and  just  compensation.  To  fix  such 
rates  and  compensation  is  the  duty  and  within  the  jurisdiction  of  the  board. 
To  fix  rates  not  reasonable  and  compensation  not  just  is  a  plain  violation  of  its 
duty.  But  the  courts  cannot,  after  the  board  has  fairly  investigated  and  acted, 
by  fixing  what  it  believes  to  be  reasonable  rates,  step  in  and  say  its  action  shall 
be  set  aside  and  nullified  because  the  courts,  upon  a  similar  investigation  have 
come  to  a  different  conclusion,  as  to  the  reasonableness  of  the  rates  fixed. 
There  must  be  actual  fraud  in  fixing  the  rates  or  they  must  be  so  palpably  and 
grossly  unreasonable  and  unjust,  as  to  amount  to  the  same  thing.  The  right  of 
the  plaintiff  to  dispose  of  the  water  collected  in  its  reservoirs,  at  reasonable 
rates,  is  the  only  thing  that  can  bring  the  plaintiff  any  return  for  the  money 
expended  for  reservoirs,  for  its  storage  and  pipes,  for  its  distribution.  Not  only 
reservoirs,  pipes  and  other  works  and  improvements  necessary  to  carry  out  the 
objects  of  its  incorporation,  but  the  water  itself  is  property  which  cannot  be 
taken  without  just  compensation.  The  fact  that  the  right  to  store  and  dispose 
of  the  water  is  a  public  use,  subject  to  the  control  of  the  state,  and  that  its  reg- 
ulation is  provided  for  by  the  constitution  of  this  state,  does  not  affect  the 
question.  Regulation,  as  provided  for  in  the  constitution,  does  not  mean  con 
"fiscation  or  a  taking  without  just  compensation.  If  it  does,  then  our  constitu- 
tion is  clearly  in  violation  of  the  constitution  of  the  United  States,  which  pro- 
vides that  this  shall  not  be  done." 
i  82  Cal.  286;  22  P.  910. 
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pression  and  wrong  from  which  a  presumption  of  fraud 
naturally  arises.  3.  In  the  matter  of  fixing  compen- 
sation for  water  supplies  to  the  inhabitants  by  a  private 
corporation  chartered  for  that  purpose  and  subject  to 
the  provisions  of  the  constitution  of  California,1  the 
fact  that  no  inquiry  or  investigation  into  the  subject 
with  a  view  of  ascertaining  what  would  be  a  fair  and 
remunerative  rate  ;  that  all  evidence  on  that  question 
was  rejected ;  that  a  rate  was  fixed  at  which  water 
could  not  be  furnished  except  at  a  loss,  are  sufficient 
to  raise  a  presumption  of  fraud.2 


1  Sec.  1,  Article  14. 

2  The  court  cited  and  quoted  largely  from  Davis  v.  The  Mayor,  etc.,  of  New 
York,  4  Duer.  451,  497.  In  that  case  the  court  said:  "  The  doctrine,  exactly 
as  stated,  may  be  true  when  applied  to  the  legislature  of  the  state,  which,  as  a 
co-ordinate  branch  of  the  government  representing  and  exercising  in  its  sphere 
the  sovereignty  of  the  people,  is,  for  political  reasons  of  manifest  form,  wholly 
exempt  in  all  its  proceedings  from  any  legal  process  or  judicial  control;  but  the 
doctrine  is  not,  nor  is  any  portion  of  it,  true  when  applied  to  a  subordinate 
municipal  body,  which,  although  clothed  to  some  extent  with  legislative  and 
■even  political  powers,  is  yet,  in  the  exercise  of  all  its  powers,  just  as  subject  to 
the  authority  and  control  of  courts  of  justice  to  legal  process,  legal  restraint  and 
legal  correction,  as  any  other  body  of  persons,  natural  or  artificial.  The  sup- 
position that  there  is  any  difference  whatever  between  a  municipal  corporation 
and  any  other  corporation  aggregate,  in  respect  to  the  powers  of  courts  of  justice 
over  its  proceedings,  is  entirely  gratuitous,  and,  as  it  seems  to  me,  is  as  destitute 
of  reason,  as  it  certainly  is  of  authority.  The  counsel  could  refer  us  to  no  case, 
nor  have  we  found  any  in  which  the  judgment  of  the  court  has  proceeded  upon 
such  a  distinction,  nor,  in  our  researches,  which  have  not  been  limited,  have  we 
■been  able  to  discover  that,  by  any  judge  or  jurist,  the  existence  of  such  a  dis- 
tinction has  ever  been  asserted  or  intimated."  As  to  when  courts  will  not  be 
bound  by  the  conclusion  reached  by  legislature  in  fixing  rates,  see  Spring  Val. 
W.  W.  v.  Schottler,  110  U.  S.  347;  Dow  v.  Bridleman,  125  U.  S.  680;  Georgia 
Big.  Co.  v.  Smith,  128  IT.  S.  174;  Pensacola  &  A.  R.  Co.  v.  State,  5  South,  Rep. 
33.  In  Chicago  M.  &  St.  P.  R.  Co.  v.  Minn.  134  U.  S.  418;  10  S.  Ct.  462,  the 
court  said:  "The  supreme  court  (of  Minnesota)  authoritatively  declares  that 
it  is  the  expressed  intention  of  the  legislature  of  Minnesota  by  the  statute,  that 
the  rates  recommended  and  published  by  the  commission,  if  it  proceeds  in  the 
manner  pointed  out  by  the  act,  are  not  simply  advisory,  nor  merely  prima  facie 
equal  and  reasonable,  but  final  and  conclusive  as  to  what  are  equal  and  reason* 
able  charges;  that  the  law  neither  contemplates  nor  allows  any  issue  to  be  made 
or  inquiry  to  be  had  as  to  their  equality  or  reasonableness;  in  fact  that,  under 
the  statute,  the  rates  published  by  the  commission  are  tne  only  ones  that  are 
lawful,  and  therefore,  in  contemplation  of  law,  the  only  ones  that  are  equal  and 
reasonable.    In  other  words,  although  the  railroad  company  is  forbidden  to 
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§  1084.  Police  regulation  does  not  authorize  confiscation. 

— Notwithstanding  the  fact  that  the  courts  are  reluc- 
tant to  invade  legislative  discretion  in  fixing  rates,  and 
will  not  do  so  except  in  a  very  strong  case,  it  must 
not  be  understood  that  because  a  legislative  body  has 
passed  upon  the  question  with  a  knowledge  of  the  cir- 
cumstances, it  is  ipso  facto  placed  beyond  all  power  of 
review  by  the  courts.  Every  determination  of  existing 
rights,  public  and  private,  implies  an  impartial  tribunal, 
free  from  bias  and  bad  faith ;  and  when  the  results  of  the 
investigation  are  such  as  to  induce  a  presumption  of 
fraud  and  a  total  disregard  of  the  rights  of  the  parties 
in  interest,  the  mere  fact  that  a  hearing  has  been  had 
will  not  prevent  the  court  from  declaring  the  act  or  or- 
dinance void  as  a  deprivation  of  property,  without  due 
process  of  law  or  compensation.  It  may  be  well  said 
in  such  a  case  that  no  hearing  or  adjudication  of  the 
matter  within  the  true  sense  and  spirit  of  these  terms 
has  in  fact  been  had.1 


establish  rates  that  are  not  equal  and  reasonable,  there  is  no  power  in  the  courts 
to  stay  the  hands  of  the  commission,  if  it  chooses  to  establish  rates  that  are  un- 
equal and  unreasonable.  This  being  the  construction  of  the  statute  by  which 
we  are  bound  in  considering  the  present  case,  we  are  of  opinion  that,  so  con- 
strued, it  conflicts  with  the  constitution  of  the  United  States  in  the  particulars 
complained  of  by  the  railroad  company.  It  deprives  the  company  of  its  rights 
to  a  judicial  investigation,  by  due  process  of  law,  under  the  forms  and  with  the 
machinery  provided  by  the  wisdom  of  successive  ages  for  the  investigation  judi- 
cially of  the  truth  of  a  matter  in  controversy,  and  substitutes  therefor,  as  an 
absolute  finality,  the  action  of  a  railroad  commission  which,  in  view  of  the 
powers  conceded  to  it  by  the  state  court,  cannot  be  regarded  as  clothed  with 
judicial  functions,  or  possessing  the  machinery  of  a  court  of  justice." 

i  In  Chicago  &  N.  W.  Ry.  Co.  v.  Dey,  35  Fed.  Rep.  866,  877,  Bekwee,  J.t 
said:  "It  is  obvious  from  these  last  quotations  that  the  mere  fact  that  the 
legislature  has  pursued  the  forms  of  law  in  prescribing  a  schedule  of  rates  does 
not  prevent  inquiry  by  the  courts ;  and  the  question  is  open,  and  must  be  decided 
in  each  case,  whether  the  rates  prescribed  are  within  the  legislative  power,  or 
mere  proceedings  which  in  the  end,  if  not  restrained,  will  work  a  confiscation 
of  the  property  of  complainant.  Of  course  some  rule  must  exist,  fixed  and  def- 
inite, to  control  the  action  of  the  courts,  for  it  cannot  be  that  a  chancellor  is 
at  liberty  to  substitute  his  discretion  as  to  the  reasonableness  of  rates  for  that 
of  the  legislature.     The  legislature  has  the  discretion,  and  the  general  rule  is 
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§  1085.  The  legitimate  exercise  of  police  power  unlimited. 

— Subject,  however,  to  such  checks  and  safeguards  as 
courts  provide  from  time  to  time  to  meet  particular 
cases  of  palpable  abuse  of  the  power  ,the  legislature,  or 
even  a  municipality,  may  enact  laws  and  ordinances 
without  restraint.  If  the  public  safety,  public  morals 
or  health  require  the  discontinuance  of  any  manufacture 
or  traffic,  the  hand  of  the  legislature  cannot  be  stayed 
from  providing  for  its  discontinuance  by  any  incidental 
inconvenience  which  individuals  or  corporators  may 
suffer.  All  rights  are  held  subject  to  the  legitimate 
exercise  of  the  police  power  of  the  state.1 

Prescription  for  whatever  length  of  time  is  no  defence 
to  the  enforcement  of  a  police  regulation  against 
nuisances.  Pure  air  and  comfortable  enjoyment  are 
as  much  rights  belonging  to  property  as  the  right  of 
possession  and  occupancy  of  it.  If  population  ap- 
proaches a  nuisance  where  before  there  was  none,  it  is 
the  duty  of  those  maintaining  it  to  remove  it.2 


that,  where  any  officer  or  board  has  discretion,  its  acts  within  the  limits  of  that 
discretion  are  not  subject  to  review  by  the  courts.  Counsel  for  complainant  urged 
that  the  lowest  rates  the  legislature  may  establish  must  be  such  as  will  secure  to 
the  owners  of  the  railroad  property  a  profit  on  their  investment  at  least  equal 
to  the  lowest  current  rate  of  interest,  say  3  per  cent.  Decisions  of  the  supreme 
court  seem  to  forbid  such  a  limit  to  the  power  of  the  legislature  in  respect  to  that 
which  they  apparently  recognise  as  a  right  of  the  owners  of  the  railroad  prop- 
erty to  some  reward;  and  the  right  of  judicial  interference  exists  only  when  the 
schedule  of  rates  established  will  fail  to  secure  to  the  owners  of  the  property 
some  compensation  or  income  from  their  investment.  As  to  the  amount  of 
such  compensation,  if  some  compensation  or  reward  is,  in  fact,  secured,  the 
legislature  is  the  sole  judge."  See  also  Spr.  V.  W.  W.  v.  San  Francisco,  28 
Cal.  286;  Stone  v.  Farmers'  Loan  &  Trust  Co.,  116  U.  S.  307. 

1  Beer  Co.  v.  Mass.  97  U.  S.  25.  See  also,  Fertilizing  Co.  v.  Hyde  Park,  97  U. 
S.  659;  Bancroft  v.  Cambridge,  126  Mass.  438;  Com.  v.  Luscomb,  130  Id.  42; 
Wabash  St.  L.  &  P.  R.  Co.  v.  Peyton,  106  111.  534;  Naglee  v.  Alexandria  &  F. 
E.  Co..  83  Va.  707. 

2  Brady  v.  Weeks,  3  Barb.  157.  States  possess  power  over  municipal  corpora- 
tions with  respect  to  police  regulations  of  an  absolute  and  unlimited  character. 
Every  succeeding  legislature  possesses  the  same  plenary  jurisdiction  concerning 
them  as  its  predecessors.    Newton  v.  Commissioners,  100  U.  S.  548. 
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§  1086.  Regulation  by  municipalities. — The  power  to 
■enforce  suitable  police  regulations  against  persons  and 
property  may  be  exercised  by  municipal  corporations 
to  the  extent  expressed  and  implied  in  their  charters 
and  subject  to  the  same  limitation.  Sometimes  the 
power  to  fix  rates  at  which  commodities  of  necessary 
universal  use  shall  be  supplied  to  such  municipalities 
and  the  inhabitants  thereof  is  also  conferred.  But 
while  the  mayor  and  common  council  or  other  govern- 
ing body  are  allowed  a  wide  discretion  in  determining 
what  are  reasonable  charges,  yet  courts  will  adminis- 
ter wholesome  checks  upon  the  abuse  of  the  power  in 
a  plain  case.1 

§  1087.  Statutes  interfering  with  commerce  among  the 
states. — The  constitution  having  conferred  upon  con- 
gress exclusive  authority  to  regulate  commerce  be- 
tween the  states,  no  state  law,  whether  professing  to  be 


1  The  city  of  New  Orleans,  by  delegated  power  from  the  legislature,  has  the 
paramount  control  and  regulation  of  the  streets  of  the  city,  and  can  grant  the 
use  of  a  street  railway  already  constructed  to  another,  which  she  has  authorized 
to  be  operated.  And  the  method  of  making  compensation  for  such  use,  indi- 
cated by  ordinance,  must  be  followed.  Canal,  etc.,  St.  B.  Co.  v.  Crescent  City 
E.  Co.,  41  La.  Ann.  561;  6  So.  849.  Important  powers  of  regulation  and  con- 
trol are  also  conferred  by  statute  upon  the  authorities  of  N.  T.  City.  See  Matt- 
lage  v.  N.  Y.  El.  E.  Co.,  14  Daly  1;  In  re  EochesterEl.  Ey.  Co.,  10  N.  Y.  S. 
-379;  Pass.  Ey.  v.  Easton,  7  Pa.  Co.  Ct.  Eep.  569,  577;  Harrisburg  City  Pass.  R. 
Co.  v.  Harrisburg,  Id.  584,  593;  People  v.  Gilroy  (Matter  of  Third  Ave.  E.  Co.), 
■9  N.  T.  S.  833;  56  Hun,  537.  The  ordinance  of  the  common  council  of  a  city, 
providing  that  trains  shall  not  be  run  across  any  of  the  streets  in  the  compact 
part  of  the  city  at  a  greater  speed  than  two  miles  per  hour,  nor  without  send- 
ing a  person  in  advance  of  the  trains  to  give  warning,  is  not  inconsistent  with 
Laws  N.  Y.  1889,  c.  242,  providing  that  in  cities  of  less  than  50,000  inhabitants 
it  shall  not  be  lawful  for  the  common  council  to  restrict  the  rate  of  speed  of  rail- 
road cars  to  less  than  30  miles  per  hour,  when  gates  are  established,  and  persons 
-furnished  to  attend  the  same,  where  there  is  no  proof  that  such  city  has  less 
than  50,000  inhabitants.  Haywood  v.  New  York  Cent.  &  H.  E.  E.  Co.,  13  N. 
Y.  S.  177.  A  grant  to  a  corporation  of  the  right  to  own  property  and  transact 
husiness  as  a  street  railway  affords  no  immunity  from  any  police  control  on  the 
part  of  the  city  to  which  a  citizen  could  be  subjected.  State  v.  Inhabitants  of 
Trenton  (N.  J.),  20  A.  1076. 
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a  police  regulation  or  otherwise,  is  valid  which  invades 
the  authority  of  congress  on  this  subject  and  seriously 
interferes  with  the  free  interchange  of  commodities 
between  the  citizens  of  respective  states.1 

§  108S.  What  police  regulations  are  not  an  interference. 

— But  however  much  the  convenience  and  welfare  of 
citizens  of  other  states  may  be  interrupted  by  laws  of  a 
particular  state  enacted  in  good  faith  for  the  preven- 
tion and  suppression  of  nuisances  and  acts  injurious  to 
the  public,  such  enactments  are  not  amenable  to  the 
objection,  that  they  are  in  conflict  with  §  8,  Art.  1,  of 
the  federal  constitution.  And  this  is  true  of  them 
although  they  prevent  the  execution  of  existing  con- 
tracts.1 

The  rule  upholding  the  constitutionality  of  state 
legislation  is  forcibly  and  fairly  illustrated  in  cases- 
arising  under  prohibitory  liquor  laws  enacted  in  several 
of  the  states,  the  enforcement  of  which  have  been 
strenuously  resisted  both  on  the  ground  that  they  af- 
fected and  interfered  with  commerce  between  citizens 
of  different  states,  and  that  they  deprived  persons  and 
corporations  of  property,  and  rights  without  due  pro- 
cess of  law.  In  all  cases  the  constitutionality  of  such 
laws  in  these  respects  has  been  declared  where  the 
cases  have  reached  the  United  States  supreme  court. 
In  some  of  the  cases  other  constitutional  issues  were 
also  involved,  as  in  the  case  of  Beer  Co.  v.  Massachusetts 


i  State  v.  Woodruff,  etc.,  Co.,  114  Ind.  155;  18  N.  E.  814.  A  state  cannot 
interfere  with  the  right  of  a  private  corporation  authorized  by  act  of  congress  ta 
construct  a  bridge  across  navigable  waters  within  the  state.  Decker  v.  B.  & 
N  Y  R  Co.,  30  P.  723.  A  railway  company  cannot  claim  immunity  from  state 
regulation  in'respect  to  rates  because  its  right  of  way  was  granted  by  the  govern- 
ment which  declared  it  to  be  a  post  and  military  route,  and  national  highway 
for  governmental  service.    St.  Louis  &  S.  F.  Ry.  Co.  v.  Gill  (Ark.),  15  S.  W.  18. 

2  Fertilizing  Co.  v.  Hyde  Park,  97  U.  S.  659. 
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where  it  was  contended  that  the  charter  had  invested  it 
with  a  right  to  manufacture  malt  liquors,  and  that  a  de- 
privation of  that  right  was  an  impairment  of  a  contract 
within  the  meaning  of  the  constitution.  But  the 
decision  was  adverse  to  such  contention.1 

So  a  statute  under  its  power  to  regulate  charges  of 
railroad  companies  for  business  done  wholly  within  its 
territory  may  subject  a  railroad  which  has  been  incor- 
porated under  the  laws  of  several  states  for  the  pur- 
pose of  carrying  on  its  business  in  each  of  them  to  the 
operation  of  a  statute  enacted  for  that  purpose.2 

But  any  association  of  persons,  whether  incorporated 


1  Beer  Co.  v.  Massachusetts,  97  TJ.  S.  32.  See  also  Commonwealth  v.  Hamil- 
ton Mfg.  Co.,  120  Mass.  383;  Commonwealth  v.  Intoxicating  Liquors,  115  Mass. 
153;  R.  R.  Co.  v.  Richmond,  96  U.  S.  521.  But  see  Lake  View  v.  Rose  Hill 
Cemetery  Co.,  70  111.  191. 

In  Kidd  v.  Pearson,  128  U.  S.  1,  22,  23,  questions  very  similar  were  involved. 
A  statute  of  Minnesota  prohibited  the  manufacture  within  the  state  of  all  kinds 
of  intoxicating  liquors  except  for  medicinal,  etc.,  purposes,  and  further  provided 
that  no  such  manufactures  should  be  imported  into  the  state  for  other  than  the 
purposes  named,  or  for  exportation  in  the  original  packages.  It  further  pro- 
vided for  the  abatement  as  a  common  nuisance  of  the  property  used  for  such 
forbidden  purposes  and  for  the  infliction  of  penalties  for  its  violation. 

The  statute  was  held  not  repugnant  to  the  constitution  either  as  a  depriva- 
tion of  property  without  due  process  of  law  or  as  an  interference  with  interstate 
commerce.  See  also  Mugler  v.  Kansas,  123  U.  S.  623;  Hall  v.  De  Cuir,  95  U.  S. 
485.  487,  488,  Chief  Justice  Waite,  delivering  the  opinion  of  the  court,  citing 
Sherlock  v.  Ailing,  93  U.  S.  99,  103;  State  Tax  on  Railway  Gross  Receipts,  15 
Wall.  284;  Munn  v.  111.  94  U.  S.  113 ;  Chicago,  Quincy  and  Burlington  R.  R. 
Co.  v.  Iowa,  94  U.  S.  155;  Wilson  v.  Blackbird  Creek  Marsh  Co.,  2  Pet.  245; 
Pound  v.  Turck,  95  U.  S.  459;  Gilman  v.  Phil.,  3  Wall.  713;  Gibbons  v.  Ogden, 
supra;  and  Cooley  v.  Board  of  Wardens,  etc.,  12  How.  299.  In  Hall  v.  De  Cuir, 
95  IT.  S.  485,  487,  488,  Chief  Justice  Waite,  said  :  "  As  has  been  often  said, 
legislation  (by  a  state)  may  in  a  great  variety  of  ways  affect  commerce  and  per- 
sons engaged  in  it,  without  constituting  a  regulation  of  it  within  the  meaning 
of  the  constitution,"  unless,  under  the  guise  of  police  regulations,  it  "imposes 
a  direct  burden  upon  interstate  commerce,"  or  "interferes  directly  with  its 
freedom." 

2  Stone  v.  Farmers'  Loan,  etc.,  Co.,  116  U.  S.  333,  334.  In  Leisy,  etc.,  Co.  v. 
Hardin,  135  U.  S.  100;  41  Albany  L.  J.  384,  the  same  Iowa  statute  whose  con- 
stitutionality was  passed  upon  in  Kidd  v.  Pearson,  supra,  was  held  unconstitu- 
tional in  so  far  as  it  prohibits  the  sale  of  intoxicating  liquors  imported  from 
another  state  or  sale  in  the  original  packages. 
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or  not,  may  invoke  the  protection  of  the  courts  against 
any  actual  interference  with  interstate  commerce  where 
such  interferences  affect  injuriously  their  private  in- 
terests.1 In  case  they  constitute  a  corporation,  the 
preventive  remedy  may  usually  be  obtained  through 
corporate  agents  and  in  the  corporate  name.  Although 
a  state  may,  as  a  general  rule,  arbitrarily  prohibit  for- 
eign corporations  from  transacting  business  within  its 
territory,  and  may  withdraw  its  license  to  do  so  at  any 
time,  yet  there  are  instances  where  an  absolute  pro- 
hibition would  have  the  substantial  results  of  an  inter- 
ference or  obstruction  to  interstate  commerce  within 
the  meaning  of  the  constitution.  Thus,  in  many  cases 
of  railroad  companies,  itwould  be  practically  impossible 
to  establish  and  maintain  a  line  of  any  considerable 
length  except  through  a  corporate  organization,  or  to 
make  it  subserve  great  public  or  even  private  interests 
without  extending  it  beyond  the  boundaries  of  a  single 
state.  If  in  this  or  other  instances,  the  right  of  acting 
in  a  corporate  capacity  were  necessary  as  a  means  of 
carrying  on  any  particular  branch  of  commerce  be- 
tween the  states,  or  with  foreign  countries,  the  con- 
stitution would,  without  doubt,  be  construed  so  as  to 
secure  the  right.  But  though  the  right  of  acting  in  a 
corporate  capacity  could  not  be  altogether  refused,  yet 
any  conditions  not  impossible,  or  very  difficult,  of 
performance  could  be  imposed  and  any  police  regula- 
tions enforced  as  in  a  case  of  other  corporations.  A 
requirement  that  a  foreign  corporation  shall  be  reincor- 
porated pursuant  to  the  general  laws  of  the  state  which 
it  is  proposed  to  enter  is  not  a  prohibited  interference 


i  An  act  requiring  delivery  by  messengers  of  telegraphic  dispatches,  if  the 
persons  to  whom  they  are  addressed,  or  their  agents,  reside  within  one  mile 
of  the  station,  or  within  the  city  or  town  within  which  it  is  located,  was  held 
invalid  with  respect  to  dispatches  to  be  delivered  in  other  states.  W.  U.  Tel.  Co. 
v.  Pendleton,  122  U.  S.  347;  1  S.  Ct.  1126. 
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with  commerce  even  where  a  total  exclusion  might  be 
considered  unconstitutional.1 

The  right  of  telegraph  companies  incorporated  under 
the  laws  of  any  state  to  construct,  maintain  and  operate 
their  lines  over  any  portion  of  the  public  domain,  over 
any  military  or  post  road,  and  across  the  navigable 
streams  is  secured  by  act  of  congress.2 

By  filing  with  the  postmaster-general  its  written 
acceptance  of  the  restrictions  and  obligations  prescribed 
by  the  act,  a  telegraph  company  becomes  a  federal 
agency  ;  and  as  an  authorized  instrument  of  interstate 
commerce  is  exempt  from  state  interference  or  obstruc- 
tion from  carrying  on  its  business  anywhere  in  the 
United  States.3 


1  Stout  v.  Sioux  City,  etc.,  E.  R.  Co.,  8 Fed.  Rep.  794.  See  Moore  v.  Chicago, 
etc.,  Ey.  Co.,  21  Fed.  Rep.  817;  Ins.  Co.  v.  Morse,  20  Wall.  445.  The  railroad 
service  known  as  "  switching"  is  local,  and  the  charge  made  for  it  is  not  part  of 
the  through  rate  of  transportation  fixed  beforehand,  and  not  having  reference 
to  interstate  commerce  may  be  regulated  by  the  State  of  Chicago  M.  &  St.  P. 
E.  Co.  v.  Becker,  32  F.  849. 

2  U.  S.  Rev.  Stat.  5263-8. 

•  Pensacola  Tel.  Co.  v.  Western  Un.  Tel.  Co.,  96  U.  S.  1;  Am.  Un.  Tel.  Co. 
v.  Westen  Union  Tel.  Co.,  67  Ala.  26. 
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§  10S9.  Corporations  and  individuals  entitled  to  similar 
treatment. — In  the  matter  of  taxation,  corporations 
should  not  be  allowed  to  fare  any  better  or  worse  than 
individuals.  The  appropriation  to  be  made  of  the  taxes 
when  collected  must,  however,  be  public  or  the  con- 
sideration fails,  and  to  take  property  for  other  than 
public  purposes  would  be  a  violation  of  the  constitution 
or,  not  to  make  too  fine  a  point,  would  be  "  none  the 
less  robbery  because  it  is  done  under  the  forms  of  law 
and  is  called  taxation."1 

Subject,  however,  to  the  restrictions  of  the  federal 
constitution  and  the  various  provisions  found  in  the 
state  constitutions  designed  to  prevent  discriminations, 
to  secure  equalization  and  to  prevent  extravagance,  no 
attempt  to  define  the  extent  of  this  essential  function  of 
all  governments  would  be  successful. 

"  Taxation  originates  in  the  financial  necessities  of 
government.  Those  necessities  are  in  themselves  illim- 
itable by  human  agency.  The  means  of  the  supply 
to  be  adequate  must  be  illimitable  too.  It  cannot  be 
foreseen  by  the  framers  of  the  constitution  who  would 
limit  the  power  of  taxation  what  may  be  the  necessities 
of  the  government  at  a  given  time,  or  under  the  pres- 
sure of  attack  from  without  or  insubordination  within 
its  borders,  or  what  pecuniary  means  it  may  need  in 
its  possible  struggle  with  those  difficulties  which  it  is 
the  very  purpose  of  organized  government  to  meet  and 
overcome.  To  assure  the  public  safety  therefore  dic- 
tates that  the  state  be  clothed  with  power  to  command 
its  entire  material  resources.2 


1  Justice  Miller,  in  Loan  Association  v.  Topeka,  20  Wall.  655.  See  also, 
Parkersburg  v.  Brown,  106  U.  S.  487;  Allen  v.  Inhabitants  of  Jay,  60  Me.  124; 
Lowell  v.  Boston,  11  Mass.  454;  Jenkins  v.  Andover,  103  Mass.  94. 

2  Wallace,  C.  J.,  in  Stockton  &  V.  E.  B.  Co.  v.  Stockton,  41  Cal.  148, 
165,  166. 

Taxing  power  is  co-extensive  with  sovereignty.    Analogous  to  the  right  of 
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§  1090.  The  place  of  taxation.-The  power  to  tax  is  of 
right  and  necessity  confined  to  the  property  within  the 
territorial  boundary  of  the  state  exercising  it.  A  state 
may  make  whatever  discriminations  against  foreign 
corporations  and  in  favor  of  its  own  citizens  it  chooses, 
and  may  wholly  exclude  the  former  from  the  right  to 
transact  business  within  it,  or  subject  the  privilege  of 
doing  so  to  such  exactions  in  the  way  of  fees,  licenses, 
taxes  and  furnishing  security  to  its  citizens  as  it  may 
deem  proper,  subject  only  to  the  constitutional  pro- 
visions applicable  to  the  subject,  and  to  the  condition 
that  it  shall  not  interfere  with  the  performance  of  the 
functions  of  the  national  government. 

The  power  of  the  state  to  tax  corporate  franchises 
and  property  does  not  depend  upon  the  fact  that  such 
franchises  were  conferred  by  the  state  exercising  the 
taxing  power. 


eminent  domain,  and  having  its  foundation  in  the  same  inherent  sovereignty  of 
the  state,  is  that  of  providing  revenues  to  defray  the  expenses  of  the  government 
and  carrying  on  its  operations  by  taxation. 

No  contracts  are  impaired  by  the  imposition  of  burdens  of  government  upon 
persons  and  property,  and  there  are  no  limitations  upon  the  power,  except  that 
no  discriminations  shall  be  made  in  favor  of  or  against  any  individual  or  class, 
and  that  the  purpose  shall  be  public.  If  any  "  due  process  of  law"  is  neces- 
sary, the  requirement  is  satisfied  by  a  fair  ascertainment  or  assessment  in  pur- 
suance of  general  laws  of  the  amount  for  which  each  citizen  and  each  species- 
of  property  shall  be  chargeable  and  of  the  time  and  manner  of  payment.  The 
only  consideration  or  compensation  due  to  the  taxpayer  on  the  part  of  the  state 
for  its  exercise  is  the  equal  protection  and  benefit  of  the  laws. 

These  advantages  are  the  equivalent  for  the  taxes  he  pays  and  the  other  public 
burdens  he  assumes  in  common  with  others. 

Distinction  between  the  right  of  taxation  and  of  eminent  domain.  Between 
the  right  of  taxation  and  of  taking  private  property  for  public  use,  there  is  this 
difference:  "Private  property  taken  for  public  use  by  the  right  of  eminent 
domain  is  taken,  not  as  the  owner's  share  of  contribution  to  a  public  burthen, 
but  as  so  much  beyond  his  share.  Special  compensation  is  therefore  to  be  made 
in  the  latter  case,  because  the  government  is  a  debtor  for  the  property  so  taken; 
but  not  in  the  former,  because  the  payment  of  taxes  is  a  duty,  and  creates  no 
obligation  to  repay  otherwise  than  in  the  proper  application  of  the  tax."  People 
v.  Brooklyn,  4  Comst.  419,  per  Ruggles,  J.  See  also  Litchfield  v.  Vernon,  41 
H.  J.  L.  123;  Gilman  v.  Sheboygan,  2  Black.  510. 
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§  1091.  Taxation  of  foreign  corporations.— When  a  cor- 
poration enters  the  jurisdiction  of  a  state  foreign  to 
that  of  its  creation,  it  subjects  itself  to  all  the  laws  of 
such  other  state,  including  the  taxing  laws. 

It  is  well  settled  that  the  term  "  citizens,"  as  used 
in  the  fourteenth  amendment  to  the  federal  constitu- 
tion, has  no  application  to  corporations  so  as  to  make 
it  obligatory  upon  a  state  to  give  equal  privileges  and 
immunities  to  a  foreign  corporation  with  those  given 
to  corporations  of  its  own  creation  or  to  individuals. 
A  corporation's  franchises  have  no  extra-territorial 
validity  except  by  comity.  When  a  corporation,  through 
its  agents,  claims  the  rights  conferred  by  the  laws  of  a 
state  other  than  that  from  which  it  derived  its  franchises 
to  carry  on  its  business  therein  and  such  right  is  given 
it,  it  carries  with  it  all  the  conditions  annexed  to  it  or 
which  may  be  added  by  reason  of  changes  in  the  laws. 
Among  such  conditions  is  the  right  to  the  enforcement 
of  tax  laws,  and  to  make  future  changes  in  the  same.1 


1  Western  Un.  Tel.  Co.  v.  Lieb,  76  111.  172;  Ducat  v.  Chicago,  10  Wall.  410; 
Lafayette  Ins.  Co.  v.  French,  18  How.  407;  Liverpool  Ins.  Co.  V.Massachusetts, 
lb.  566;  Same  v.  Mayer,  28  Ohio  St.  521;  Home  Ins.  Co.  v.  Davis,  29  Mich. 
238;  Doylo  v.  Continental  Ins.  Co.,  94  U.  S.  535;  Oliver  v.  Liverpool,  etc.,  Life 
Ins.  Co.,  100  Mass.  531;  International  Tr.  Co.  v.  L.  &  Tr.  Co.  (Mass.),  26  N.  E. 
693;  People  v.  Horn  S.  M.  Co.,  105  N.  Y.  76;  11  N.  E.  155;  Slaughter  v.  Ins. 
Co.,  13  Gratt.  767;  Tatem  v.  Wright,  23  N.  J.  (3  Zab.)  429;  Insurance  Co.  v. 
Com.,  5  Bush  Ky.  68;  State  v.  West.  Un.  Tel.  Co.,  73  Me.  518;  Commonwealth 
v.  Gloucester  Ferry  Co.,  98  Pa.  St.  105.  A  common  example  of  this  is  seen  in 
the  matter  of  regulating  life  and  Are  insurance  by  foreign  companies.  The 
states  may  and  generally  do  impose  upon  them  burdens  and  exactions  in  addi- 
tion to  a  discriminating  tax,  and  require  the  assumption  and  payment  of  the 
same  as  conditions  precedent  to  the  right  to  transact  business,  although  com- 
pliance with  no  such  conditions  is  required  of  domestic  insurance  companies. 
Thus  it  was  held  that  a  non-resident  insurance  company  might  be  required  to 
pay  an  annual  tax  to  a  charitable  institution  and  that  such  institution  might  be 
authorized  to  collect  the  same.  Fire  Dept.  v.  Noble,  3  E.  D.  Smith,  440.  The 
New  York,  Lake  Erie  &  Western  R.  R.  Co.,  a  foreign  corporation,  was  per- 
mitted by  acts  Pa.,  Feb.  16,  1841  (P.  L.  28),  and  March  26,  1846  (P.  L.  179),  to 
build  a  portion  of  its  road  in  the  state  on  payment  of  $10,000  annually  to  the 
state  after  its  completion.  Held,  that  act  June  30,  1885,  §  4,  taxing  the  indebt- 
edness of  corporations  doing  business  in  the  state,  and  compelling  them  to 
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But  a  state  may  not  tax  the  capital  stock  of  a  foreign 
corporation  owned  by  non-residents  simply  because  it 
has  agents  and  property  within  the  state,  unless  it  does 
business  within  the  state.1 

§  1092.  The  "situs "  of  the  property  controls.— The  situs 
of  the  property  upon  which  a  disputed  tax  has  been 
laid  usually  determines  where  it  is  subject  to  state 
taxation.2    Where  a  railroad  track  and  roadway  extends 

collect  such  tax,  applied  to  such  company,  and  did  not  impair  the  obligation  of 
the  contract  between  the  state  and  the  corporation,  as  set  forth  in  the  above 
private  statutes.  N.  T.  L.  E.  &  W.  R.  Co.  v.  Commonwealth  (Pa.),  18  A.  412; 
Id.  414;  25  W.  N.  C.  25,  27. 

1  People  v.  Am.  Bell  Tel.  Co.,  117  N.  Y.  241,  holding  that  to  constitute 
"  doing  business  "  within  the  state  it  is  not  sufficient  that  it  receives  from  local 
companies  as  compensation  for  the  use  of  instruments  at  its  office  in  another 
state  a  royalty  payable  monthly,  without  regard  to  whether  the  instruments  are 
used  or  not,  not  having  any  direct  business  relations  with  the  public  although 
it  is  a  stockholder  in  such  local  companies.  See  also,  Com.  v.  Tel.  Co.,  129  Pa. 
St.  217.  Where,  however,  the  officers  of  a  mining  company  had  their  residence 
in  New  York,  and  all  its  books  were  there  and  its  silver  bullion  was  all  sold,  and 
the  proceeds  too,  and  there  it  was  held  to  be  doing  business  within  Laws  of  New 
York,  1880,  c.  542,  §  3,  imposing  a  tax  upon  corporations  organized  in,  under 
the  laws  of  other  states  and  doing  business  in  New  York.  People  v.  Horn 
Silver  Min.  Co.,  105  N.  Y.  76;  11  N.  E.  155.  To  same  effect,  So.  Cotton  Oil  Co. 
v.  Wemple,  44  F.  24. 

Shares  in  mining  corporations,  constituted  under  the  Laws  of  California,  but 
whose  tangible  property  is  situated  in  another  state,  are  taxable  in  California; 
Shabpstein  and  McKinstry,  JJ.,  dissent.  City  and  County  of  San  Francisco 
v.  Flood  (Cal.),  2  P.  264, 409;  Same  v.  Phelan  (Cal.),  2  P.  402;  Same  v.  Sharon, 
Id. ;  Same  v.  Baldwin  (Cal.),  2  P.  410. 

An  assessment  to  "  Sulphur  Bank  Quicksilver  Mining  Co.,  F.  Fiedler,  agent," 
is  a  sufficient  assessment  to  the  company  of  its  property,  and  the  reference  to 
"  F.  Fiedler,  agent,"  was  not  an  assessment  to  him,  but  a  mere  reference  in  the 
assessment  to  him  as  agent  of  the  company.  Lake  Co.  v.  Sulphur  B'k  Quick- 
silver Min.  Co.,  68  Cal.,  14;  8  P.  593. 

Where  the  stock  in  a  mining  corporation  is  assessed  to  the  stockholders  for 
the  respective  shares  held  by  them,  the  assessment  of  the  tangible  property  of 
the  corporation  and  the  payment  of  the  taxes  thereon  does  not  relieve  the  stock- 
holders from  liability  to  pay  taxes  on  the  excess  of  the  valuation  of  the  entire 
stock  over  the  valuation  of  the  tangible  property  of  the  corporation.  Ryan  v. 
Commrs.  Leavenworth  Co.,  30  Kan.  185;  2  P.  156. 

2  The  revenue  officers  of  a  county  through  which  Pullman  sleeping  cars, 
operated  by  a  raUroad  company  under  a  contract  with  the  car  company,  which 
is  a  non-resident  corporation,  with  no  place  of  business  in  the  state,  pass,  have 
no  jurisdiction  to  assess  and  tax  such  cars.  Carlile  v.  Pullman  Palace  Car  Co., 
8  Colo.  320;  7  P.  164. 
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into  or  through  two  or  more  states,  the  portion  in  each 
state  is  taxable  there. 

§  1093.  Taxation  of  shares  of  capital  stock  and  of  prop- 
erty or  corporation  distinguished. — "  The  legal  property 
of  the  shareholder  is  quite  distinct  from  that  of  the 
corporation,  although  the  shares  of  stock  have  no  value 
save  that  which  they  derive  from  the  corporate  prop- 
erty and  franchise,  and  a  tax  levied  upon  the  property 
of  the  one  is  not,  in  a  legal  sense,  levied  upon  the 
property  of  the  other."1  "  The  moneyed  capital  of  a 
bank  is  an  entirely  different  thing  from  its  capital 
stock.  The  former  is  the  property  of  the  corporation. 
It  may  consist  of  cash  or  bills  discounted,  or  be  in  part 
invested  in  real  estate  or  in  the  securities  of  the  federal 
government.  In  whatever  form  it  is  invested,  it  is 
owned  by  the  bank  as  a  corporate  entity  and  not  by 
the  stockholders."2 

Still  it  is  entirely  proper  to  estimate  the  capital  stock 
by  the  aggregate  value  of  the  shares  in  laying  tax  upon 
capital  stock  ; 3  and  the  franchise  may  be  valued  in  the 
same  way.4  The  fact  that  the  corporation  is  required 
to  pay  a  tax  assessed  upon  a  share  valuation  does  not 
alter  its  character  from  a  tax  upon  shares.6 

This  rule  has  been  very  serviceable  to  states  whose 
policy  it  was  to  tax  non-resident  holders  of  stock  in 
domestic  corporations  ;6  and  the  state  may  give  the 


1  Porter  v.  T.  T.  I.,  etc.,  K.  Co.,  76  111.  561.  See  also,  Farrington  v.  Tenn., 
95  U.  S.  679;  Delaware  K.  R.  Tax,  18  Wall.  206,  230;  Quincy  Bridge  Co.  v. 
Adams  Co.,  88  111.  615. 

2  North  Ward  Nat.  B'k  v.  City  of  Newark,  39  N.  J.  L.  380. 

8  N.  O.,  etc.,  R.  Co.  v.  B'd  of  Assessors,  32  La.  Ann.  19;  State  B'k  of  Va. 
t.  Richmond,  79  Va.  113.  See  also,  Whitney  v.  City  of  Madison,  23  Ind.  331; 
Wright  v.  Stelz,  27  Ind.  338. 

*  Atty.-Gen.  v.  Bay  State  Min.  Co.,  99  Mass.  148;  Commonwealth  v.  Hamil- 
ton Mfg.  Co.,  94  Mass.  298;  Hamilton  Co.  v.  Mass.,  6  Wall.  632. 

6  Nat.  B'k  v.  Com.,  9  Wall.  353,  360. 

3  See  Cooley  on  Taxation  (2d  Ed.)  433,  citing  Maltby  v.  Reading  R.  R.  Co., 

79 
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corporation  a  lien  upon  the  stock  for  the  debt  created 
by  its  payment  of  the  tax.1 

But  notwithstanding  the  hardships  and  injustice  of 
the  rule,  it  is  well  settled  that  in  addition  to  the  tax 
upon  the  stock  by  the  state  wherein  the  corporation 
resides,  the  state  of  the  stockholders'  residence  may 
assess  and  collect  an  additional  tax  upon  them.2  This 
is  upon  the  principle  that  shares  of  stock  are  personal 
property,  having  a  situs  at  the  place  of  the  owner's 
residence,  and  distinct  from  the  corporate  property, 
franchises  and  capital  stock.8 

§  1094.  The  policy  of  certain  states. — In  New  York, 
Pennsylvania,  Texas  and  New  Jersey  a  more  just  and 
liberal  policy  has  been  formulated  into  statutes.  In 
these  states  and  in  California  (except  with  respect  to 
resident  shareholders  in  non-resident  corporations  in 
the  state  last  mentioned  and  stockholders  in  banking 
corporations  generally  in  the  others),  the  shares  are 


52  Pa.  St.  140;  American  Coal  Co.  v.  Alleghany  County,  59  Md.  185;  Relfe  v. 
Life  Ins.  Co.,  11  Mo.  App.  374;  Ottawa,  etc.,  v.  McCaleb,  81  111.  556;  Haight  v. 
R.  R.  Co.,  6  Wall.  15;  New  Orleans  v.  Savings,  etc.,  Co.,  31  La.  Ann.  826;  Barney 
v.  State,  42  Md.  480;  Nat.  B'k  v.  Com.,  9  Wall.  353;  Baltimore  v.  City  Pas- 
senger R.  Co.,  57  Md.  31;  Leonberger  v.  Rowse,  43  Mo.  678;  U.  S.  v.  R.  R.  Co., 
17  Wall.  322;  St.  Albans  v.  Nat.  Car  Co.,  57  Vt.  68;  Minot  v.  R.  R.  Co.,  18 
Wall.  206;  McVeagh  v.  Chicago,  49  111.  318;  First  Nat.  B'k  v.  Fancher,  48  N.  Y. 
524. 

1  North  Ward  Nat.  B'k  v.  City  of  Newark,  39  N.  J.  L.  380;  Raleigh,  etc.,  R. 
R.  Co.  v.  Conner,  87  N.  C.  414. 

2  Ogden  v.  City  of  St.  Joseph,  90  Mo.  522;  3  S.  W.  25;  Great  Barrington 
v.  County  Commrs.,  33  Mass.  572;  McKeen  v.  County  of  Northampton,  49  Pa. 
St.  519;  Seward  v.  City  of  Rising  Sun,  79  Ind.  351;  Worth  v.  Commrs.,  82  N.  C. 
420;  s.  c.  90  N.  C.  409;  Dyer  v.  Osborne,  11  R.  I.  321;  Whitesell  v.  Boston,  12 
Allen,  526;  Dwight  v.  Boston,  12  Allen,  316;  Holton  v.  Bangor,  23  Me.  264; 
Porter  v.  Rockford,  etc.,  R.  R.  Co.,  76  111.  561;  Smith  v.  Exeter,  37  N.  H.  556; 
Cooley  on  Taxation  (2d  ed.),  57,  221. 

8  Such  statutes  were  upheld  in  Newark  City  B'k  v.  Assessor,  30  N.  J.  L.  1 ; 
State  v.  Hannibal  &  St.  Joseph  R.  R.  Co.,  37  Mo.  265;  Webb  v.  Burlington,  28 
Vt.  188;  Penn.  Act  of  Apr.  29,  1844;  Ogden  v.  City  of  St.  Joseph,  3  S.  W.  Rep. 
90  Mo.  522,  25;  Lycoming  Co.  v.  Gamble,  47  Pa.  St.  106;  Sturges  v.  Carter,  114 
U.  S.  511.  See  also,  San  Francisco  v.  Fry,  63  Cal.  470;  Same  v.  Flood,  64  Cal.  504. 
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not  taxed  at  all,  being  considered  as  possessing  no 
intrinsic  value  beyond  the  corporate  property  repre- 
sented by  them  on  which  taxes  are  paid  separately.1 


1  Newark  B.  Co.  v.  Newark,  121  U.  S.  163;  Gillespie  v.  Gaston,  67  Tex.  248  f 

4  S.  W.  Rep.  599;  McKellar,  etc.,  Co.  v.  Commonwealth,  10  Atl.  Rep.  (Pa.) 
780;  In  re  Short's  Estate,  16  Pa.  St.  63;  Hunter's  Appeal,  10  Atl.  Rep.  (Pa.) 
429.  In  1881  the  following  section  was  added  to  the  Cal.  Pol.  Code,  constitut- 
ing sec.  3608  and  repealing  sec.  3640:  "  Shares  of  stock  in  corporations  possess 
no  intrinsic  value  over  and  above  the  actual  value  of  the  property  of  the  cor- 
poration which  they  stand  for  and  represent,  and  the  assessment  and  taxation 
of  such  shares  and  also  of  the  corporate  property  would  be  double  taxation. 
Therefore  all  property  belonging  to  corporations  shall  be  assessed  and  taxed ; 
but  no  assessment  shall  be  made  of  shares  of  stock,  nor  shall  any  holder  thereof 
be  taxed  therefor."  See  Burke  v.  Badlam,  57  Cal.  502;  Spring  Valley  Water 
"Works  v.  Schottler,  62  Cal.  69,  118.  The  following  is  the  provision  in  the  N.  Y. 
Rev.  Stat. :  "  The  owner  or  holder  of  stock  in  any  incorporated  company  liable 
to  taxation  on  its  capital  shall  not  be  taxed  as  an  individual  for  such  stock." 
See  R.  S.  of  N.  Y.  ch.,  13,  title  1,  sec.  7  (p.  982,  7th  Ed.);   People  v.  Commrs., 

5  Hun,  200;  People  v.  Com.  of  Taxes,  4  Hun,  595;  aff'd  62  N.  Y.  630;  In  re 
Enston's  Estate,  113  N.  Y.  174;  21  N.  E.  Rep.  87;  B'k  of  Republic  v.  County  of 
Hamilton,  21  111.  54;  Oswego,  etc.,  Factory  v.  Dolloway,  21  N.  Y.  449;  People 
v.  Home  Ins.  Co.,  92  N.  Y.  328;  Same  v.  Williamsburgh  Gas-Light  Co.,  76  N.  Y. 
202;  Same  v.  McLean,  80  N.  Y.  254;  Same  v.  Ferguson,  38  N.  Y.  89;  People  v. 
New  York,  etc.,  Co.,  92  N.  Y.  487;  Same  v.  Davenport,  91  N.  Y.  574;  People  v. 
Commrs.,  95  N.  Y.  554;  Nassau,  etc.,  Co.  v.  City  of  Brooklyn,  89  N.  Y.  409; 
Valle  v.  Zeigler,  84  Mo.  214;  People  v.  Bradley,  39  la.  130.  Shares  in  joint-stock 
company  not  taxable  in  corporations  in  N.  Y. ;  People  v.  Coleman,  5  N.  Y.  S. 
394. 

But  such  companies  are  taxable  under  act  of  1880,  prescribing  a  method  of 
taxation,  for  Laws  N.  Y.  1880,  c.  542,  as  amended  by  Laws  1881,  c.  361,  provides 
that  "every  corporation,  joint  stock  company,  or  association  whatever,  now  or 
hereafter  incorporated  or  organized  under  any  law  of  this  state,"  shall  pay  a, 
certain  tax  on  dividends,  or,  if  there  are  no  dividends,  on  the  valuation  of  the 
capital  stock;  also  an  additional  tax  on  the  gross  earnings  within  the  state,  of 
every  corporation,  joint  stock  company,  or  association,  etc.,  engaged  in  trans- 
porting freight  or  passengers.  By  various  statutes,  joint  stock  companies  are 
authorized  to  sue  and  be  sued  in  the  name  of  their  president;  not  to  be  dis- 
solved by  the  death  of  a  stockholder,  or  by  the  assignment  of  his  stock  to  pur- 
chase, hold  and  convey  property  in  the  name  of  their  president;  to  extend  their 
term  of  existence  by  consent  of  two-thirds  of  the  members  in  interest;  to  reduce 
the  capital  stock  by  the  action  of  three-fourths  of  the  directors.  The  articles  of 
agreement,  under  which  the  United  States  Express  Co.  was  organized  in  New 
York,  embrace  all  the  above  privileges,  but  contain  no  reference  to  the  statutes 
conferring  them.  Held,  that  it  is  not  a  mere  partnership,  but  a  stock  company 
organized  under  the  laws  of  that  state,  and  taxable  under  the  act  of  1880.  Peo- 
ple v.  Wemple,  52  Hun,  434.  Act  Pa.  1,  1889,  sec.  1  (P.  L.  420),  imposes  a 
tax  upon  all  mortgages  held  by  "any  joint  stock  company,  associations, 
limited  parnership,  bank  or  corporation.    Sec.  21  imposes  a  tax  on  the  capital 
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§  1095.  The  "  situs  "  of  shares  and  corporate  bonds  for 
taxing  purposes. — For  purposes  of  taxation,  the  situs  of 
shares  of  stock  in  a  corporation  may  be  fixed  by  statute 
at  the  place  where  the  corporation  is  located  even  as 
against  non-resident  stockholders,  and  may  require  the 
tax  to  be  paid  by  the  corporation  on  dividends  accruing 
on  the  shares,  or  may  make  such  taxes  a  lien  upon  the 
shares  and  require  their  payment  by  the  corporation 
or  shareholder  before  the  making  of  a  transfer  on  the 
books.1 

But  the  "  power  of  taxation,  however  vast  in  its 
character  and  searching  in  its  extent,  is  necessarily 


stock  of  corporations,  but  provides  that  corporations,  etc.,  "liable  to  tax  on 
capital  stock  under  this  section  shall  not  be  required  to  pay  further  taxes  on 
the  mortgages,"  etc.,  "constituting  any  part  of  their  assets,  within  the  ap- 
praised value  of  their  capital  stock."  It  was  held,  the  capital  stock  of  corpora- 
tions was  first  to  be  taxed  at  its  appraised  value,  and  then  their  mortgages  not 
included  in  the  appraised  value  of  the  capital  stock  are  to  be  taxed  under  sec.  1. 
Penn.  Co.  for  Ins.  v.  B'd  of  Revision  (Pa.),  21  A.  163;  Fidelity  Co.  v.  Same, 
Id. ;  Girard  Co.  v.  Same,  Id. ;  Guaranty  Co.  v.  Same,  Id. ;  Phila.  Trust  v.  Same, 
Id.  See  also  Penn.  Co.,  etc.,  v.  Com.  (Pa.),  15  A.  456.  Under  the  Kentucky 
Act  of  1884,  the  stockholders  are  not  liable  to  taxation  on  their  stock,  though 
the  corporation  has  not  reported  and  paid  taxes  on  its  property.  Whittaker  v. 
Brooks  (Ky.),  13  S.  W.  355. 

The  provisions  of  sec.  3  of  Act  Ohio,  Apr.  5,  1859  (Swan,  etc.,  Eev.  St. 
1438),  are  that  "no  person  shall  be  required  to  include  in  his  statement,  as  a 
part  of  the  personal  property,  moneys,  credits,  investments  in  bonds,  stocks, 
joint-stock  companies,  or  otherwise,  which  he  is  required  to  list,  any  share  or 
portion  of  the  capital  stock  or  property  of  any  company  or  corporation  which  is 
required  to  list  or  return  its  capital  any  property  for  taxation  in  this  state."  It 
was  held  that  these  do  not  apply  to  shares  of  a  foreign  corporation,  although 
the  capital  of  the  corporation  is  taxed  in  this  state  where  located,  and  although 
the  corporation  has  substantial  property  in  Ohio  on  which  it  pays  taxes  there ; 
nor  does  it  apply  to  shares  of  a  railroad  company  which  is  formed  by  the  con- 
solidation of  an  Ohio  company  with  companies  of  other  states,  notwithstanding 
such  company  pays  taxes  in  Ohio  on  the  portion  of  its  property  which  is 
situated  there.    Lee  v.  Sturges,  46  Ohio  St.  153;  19  K.  E.  560. 

*  Street  E.  E.  Co.  v.  Morrow,  87  Tenn.  406;  Nat.  B'k  v.  Com.,  9  Wall.  363; 
Cummings  v.  B'k,  101 U.  S.  156;  Maltby  v.  Beading  E.  R.  Co.,  52  Pa.  St.  140; 
Ottawa  v.  MacCaleb,  81  111.  556;  New  Orleans  v.  Sav.  B'k,  31  La.  Ann.  826; 
Baltimore  City  Pass.  Co.,  57  Md.  31;  St.  Albans  v.  Car  Co.,  57  Vt.  68;  Leon- 
bergerv.  Eouse,  43  Mo.  67;  Am.  Coal  Co.  v.  Alleghany  County,  59  Md.  197. 
The  constitutionality  of  such  statutes  is  no  longer  open  to  controversy.  See 
Tappanv.  Merchants'  B'k,  19  Wall.  390;  Mandater  v.  Smith,  65  111..  44;  People 
v.  Tax  Commr.,  35  N.  Y.  423. 
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limited  to  subjects  within  the  jurisdiction  of  the  state."1 
And  bonds  of  corporations  differing  from  shares,  in 
the  fact  that  they  are  not  only  evidences  of  property, 
but  property  in  themselves,  so  as  to  be  capable  of  having 
a  situs  independent  of  the  place  of  the  corporation,  are 
not  taxable  in  a  state  other  than  that  of  their  owners' 
residence.  This  situs  cannot  be  altered  by  statute  as 
to  pre-existing  bonds  without  violating  the  obligation 
of  the  contract.2  Such  is  the  settled  rule  in  New  York 
by  a  long  line  of  decisions. 

The  place  of  residence  of  the  owners  of  steamboats, 
steamships  and  water-craft  generally  is  the  proper 
place  of  taxation,  although  such  vessels  be  the  greater 
part  of  the  time  employed  in  foreign  or  interstate  com- 
merce.3 

Enrolled  vessels  engaged  in  conveying  passengers  and 
freight  which  were  owned  by  citizens  of  the  state  of 
New  York  entered  the  port  of  San  Francisco,  and  while 
there  were  compelled  to  pay  certain  taxes.  Payment 
having  been  made  under  protest,  the  owners  of  the 
vessels  brought  suit  to  recover  back  the  amount ;  and 


1  State  Tax  on  Foreign-held  Bonds,  15  Wall.  319,  per  Justice  Field.  Act  Pa., 
June  7th,  1879,  sec.  4,  does  not  tax  so  much  of  the  capital  stock  on  domestic 
corporations  as  represents  tangible  property  situate  without  the  state,  and  there 
employed  for  corporate  purposes.  Commonwealth  v.  Montgomery,  L.  &  Z.  M. 
Co.,  5  Pa.  Co.  Ct.  Rep.  89.    See  City  of  Bait.  v.  Hussey  (Md.),  9  A.  19. 

2  Street  R.  R.  Co.  v.  Morrow,  87Tenn.  406;  St.  Louis  v.  Ferry  Co.,  11  Wall. 
430;  Hoyt  v.  Fox  Commrs.,  23  N.  Y.;  Goldfastv.  People,  106  111.  25;  Com.  v. 
C  &  O.  R.  R.  Co.,  27  Gratt.  344. 

"  Passenger  Cases,  7  How.  283.  In  these  cases  the  court  said :  "The  states 
could  not  regulate  foreign  commerce;  but  held  that  they  may  tax  a  ship  or 
other  vessel  used  in  commerce  the  same  as  other  property  owned  by  its  citizens, 
and  said  the  case  of  such  vessels  was  similar  to  that  of  stage  coaches  in  which 
the  mail  is  transported.  The  tax  did  not  regulate  the  conveyance  of  the  mail  in 
the  one  case  or  commerce  in  the  other;  though  it  was  admitted  that  the  tax  in 
both  instances  affected  in  some  degree  the  use  of  the  property.  Plaintiff  was 
taxed  on  stock  in  a  foreign  corporation,  whose  boats  lying  in  the  same  state 
were  taxed  there.  Held  that,  as  the  boats  were  improperly  taxed,  the  stock  was 
taxable  against  plaintiff."  Graham  v.  Township  of  St.  Joseph,  67  Mich.,  652; 
35  N.  W.  808. 
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Justice  Nelson,  in  disposing  of  the  case  in  the  United 
States  supreme  court,  held  that  "  the  vessels  were  not 
in  any  proper  sense  abiding  within  the  limits  of  Cali- 
fornia, so  as  to  become  incorporated  with  the  other 
personal  property  of  the  state  ;  that  they  were  but 
temporarily  engaged  in  lawful  trade  and  commerce, 
with  their  situs  at  the  home  port  (New  York),  where  the 
vessels  belonged  and  where  the  owners  are  liable  to  be 
taxed  for  the  capital  invested,  and  where  the  taxes  had 
been  paid." a 

And  dredgers,  tug-boats  and  scows  belonging  to  a 
Pennsylvania  corporation,  which  were  not  registered 
and  were  not  permanently  located  anywhere,  but  were 
carried  from  state  to  state  for  dredging  purposes,  were 
held  to  be  taxable  in  Pennsylvania,,  although  they  were 
built  in  other  states  and  had  never  been  in  Pennsyl- 
vania.2 


1  Hays  v.  Pac.  Mail  Steamship  Co.,  17  How.  596. 

2  Com.  v.  Am.  Dredging  Co.,  Sup.  Ct.  Pa.,  1888.  See  also,  Roberts  v.  Town- 
ship of  Charlevaix,  60  Mich.  197;  Morgan  v.  Parham,  16  Wall.  471;  Halstead  v. 
Adams,  108  III.  609;  Vogt  v.  Ayer,  104  111.  583;  Graham  v.  Township  of  St. 
Joseph,  67  Mich.  652;  N.  W.  Rep.  808;  State  v.  Haight,  30  N.  J.  Law,  428; 
People  v.  Commr.  of  Taxes,  11  Abb.  L.  J.  401.  Under  a  statute  which  declared 
that  all  property  not  exempt  from  taxation,  whether  manufactured,  purchased 
or  otherwise  procured,  shall  be  taxable,  and  all  property  must  be  listed  for  taxa- 
tion, except  bank  or  other  stocks  where  the  bank  or  other  institution  or  cor- 
poration in  which  it  is  held  is  required  to  pay  taxes  on  the  same,  it  was  held 
that  the  stock  held  by  the  members  of  a  steamboat  corporation  must  be  listed, 
but  not  the  specific  property  of  the  corporation.  Louisville  &  E.  Mail  Co.  v. 
Barbour  (Ky.)  Ct.  of  App.  1888 ;  25  Am.  &  Eng.  Corp.  Cas.  317,  n.  But  a  boat  is 
subject  to  taxation  at  its  port  of  registration,  and  where  it  lies  up  when  not  in 
use,  without  regard  to  the  place  where  its  owner  may  reside.  Irvin  v.  N.  O.  St. 
L.,  etc.,  R.  Co.,  94  111.  105;  S.  F.  v.  Talbot,  63  Cal.  485;  Battle  v.  Mobile,  9  Ala. 
234. 

In  Transportation  Co.  v.  Wheeling,  99  U.  S.  273,  plaintiff,  a  corporation,  in- 
corporated under  the  laws  of  West  Virginia,  had  brought  suit  in  assumpsit 
against  the  city  of  Wheeling  as  the  owner  of  certain  steamboats  used  by  it  in 
navigating  the  Ohio  river  between  several  cities  in  different  states.  The  ves- 
sels were  duly  enrolled  and  licensed  under  the  act  of  congress.  The  stock  was 
owned  by  citizens  of  West  Va.  and  Ohio,  but  its  principal  place  of  business  was 
in  Wheeling.  The  vessels  started  from  that  city  on  their  voyages  and  when  not 
running  were  laid  up  there.    They  were  assessed  according  to  their  value  as 
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The  tax  may  be  measured  by  the  tonnage  capacity 
if  it  clearly  appears  that  the  tax  is  to  the  owner  in  the 
locality  of  his  residence,  and  is  not  a  tax  upon  the  ship 
as  an  instrument  of  commerce.1  But  the  imposition  of 
a,  tax  upon  a  steamship  company  incorporated  under 
the  laws  of  a  state,  measured  by  the  gross  receipts  of 
such  company  derived  from  the  transportation  of  per- 
sons and  property  by  sea  between  different  states  and 
to  and  from  foreign  countries,  is  clearly  an  invalid  reg- 
ulation of  interstate  and  foreign  commerce.2 

§  1096.  Shares  in  national  banks.— By  the  terms  of  the 
national  banking  act,  its  shares  are  taxable  at  the  place 
where  the  bank  is  located  and  not  elsewhere.  This  pro- 
vision affords  an  exception  to  the  general  rule  that  per- 
sonal property  is  to  be  taxed  only  in  the  state  of  the 
owner's  residence.  The  act  provides  that  the  shares 
shall  not  be  taxed  "  at  a  greater  rate  than  is  assessed 
upon  other  moneyed  capital  in  the  hands  of  individual 


personal  property  of  the  company,  and  the  tax  was  collected  under  the  laws  of 
West  Virginia  authorizing  the  city  to  "  assess,  levy  and  collect  an  annual  tax  for 
the  use  of  the  city  on  personal  property  in  the  city."  The  right  of  the  city  to 
impose  a  tax  on  such  vessels  was  deemed  by  the  company  as  in  violation  of  art. 
1,  §  10,  part  3,  of  the  constitution,  which  declares  that  "no  state  shall,  without 
the  consent  of  congress,  lay  any  duty  on  tonnage,"  and  of  art.  1,  §  8,  part  3, 
which  provides  that  congress  shall  have  power  "to  regulate  commerce  with 
foreign  nations  and  among  the  several  states  and  with  the  Indian  tribes."  On 
writ  of  error  from  the  court  of  appeal  of  West  Virginia  the  validity  of  the  deci- 
son  of  the  state  court  in  favor  of  the  validity  of  the  tax  was  affirmed. 

On  the  constitutional  point  that  the  tax  had  the  effect  of  a  tonnage  duty. 
Justice  Cliffokd,  delivering  the  opinion,  said:  "  Tonnage  duties  on  ships  by 
the  states  are  expressly  prohibited,  but  taxes  levied  by  a  state  upon  ships  or 
vessels  owned  by  the  citizens  of  the  state  as  property  based  on  a  vaulation  of 
the  same  as  property  are  not  within  the  prohibition,  for  the  reason  that  the  pro- 
hibition when  properly  construed  does  not  extend  to  the  investments  of  the 
citizens  in  such  structures."  See  also  Cooley  on  Const.  Lim.  (4th  Ed.),  606; 
Burroughs  on  Taxation,  91;  Johnson  v.  Drummond,  20  Gratt,  419;  Howell  v. 
State,  3  Gill.  Md.  14;  Perry  v.  Forrence,  8  Ohio,  522. 

1  Cooley  on  Taxation,  61;  Transportation  Co.  v.  Wheeling,  99  TJ.  S.  273, 
283 

»  Philadelphia  &  S.  M.  S.  S.  Co.  v.  Pa.,  122  U.  S.  326;  S.  Ct.  1118. 
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citizens  of  such  state,"  and  that  it  shall  not  exceed  the 
rate  imposed  upon  the  shares  of  any  of  the  banks  organ- 
ized under  the  authority  of  the  state  where  the  bank  is 
located.  Nothing  in  the  act  exempts  the  real  estate  of 
such  banks  "  from  either  state,  county  or  municipal 
taxes  to  the  same  extent,  according  to  its  value,  as  other 
real  estate  is  taxed." 

If  the  laws  of  the  state  where  the  bank  is  located 
provide  for  a  reduction  of  the  value  of  real  estate  of 
other  banks  in  the  valuation  of  shares  in  them,  such 
reduction  must  also  be  made  in  taxing  shares  in  na- 
tional banks.1 

There  have  been  numerous  adjudications  by  both 
state  and  federal  courts  under  the  national  banking  law, 
touching  the  taxing  powers  of  the  states  in  relation  to 
them  and  their  affairs,  the  general  results  of  which  only 
need  be  stated.  The  act  does  not  permit  the  capital 
to  be  taxed  as  such,  the  tax  upon  the  shares  being  in 
effect  a  tax  upon  the  capital.2 


1  Loftin  v.  Citizens'  Nat.  B'k,  85  Ind.  341. 

2  Nat.  B'k  of  Mobile  v.  Mobile,  12  Ala.  284;  Smith  v.  First  Nat.  B'k  of 
Tecnmseh,  17  Mich.  479;  Collins  v.  Chicago,  4  Biss.  472.  See  Smith  v.  Webb, 
11  Minn.  378;  First  Nat.  B'k  of  Hannibal  v.  Meredith,  44  Mo.  500;  Nat.  B'k  v. 
Douglas  County,  3  Dill.  330.  See  Lemly  v.  Commr's,  85  N.  C  379.  See  People 
v.  Nat.  Gold  B'k,  51  Cal.  508.  A  rule  adopted  by  the  board  of  assessors  of  a 
city,  to  assess  all  shares  of  stock  in  state  and  national  banks  in  the  city  at  par, 
without  regard  to  their  actual  or  market  values,  but  making  the  requisite  re- 
duction for  real  estate  owned  by  the  banks,  is  not  in  conflict  with  Kev.  St.  IT. 
S.,  §  5219.  Stanley  v.  County  of  Albany,  121 U.  S.  335;  7  S.  Ct.  1234;  Williams- 
v.  County  of  Albany,  Id.  1244. 

An  exemption  from  taxation  of  deposits  in  savings  banks  is  not  a  discrimina- 
tion against  national  banks  within' Bev.  St.  U.  S.  §  5219.  Kichards  v.  Incorporated 
Town  of  Rock  Kapids,  31  F.  505;  Mercantile  Nat.  Bank  v.  City  of  New  York, 
121  U.  S.  128;  S.  Ct.  826. 

Trust  companies  are  not  virtually  or  in  a  commercial  sense  "banks;"  and  it 
not  appearing  that  capital  invested  therein  is  taxed  at  a  lower  rate  than, 
national  bank  stock  under  Act  N.  Y.  July  1,  1882,  §  312,  they  furnish  no  argu- 
ment against  the  validity  of  that  section.    Id. 

Taxes  assessed  on  national  bank  shares  under  act  N.  Y.  July  1,  1882,  §  312, 
are  not  void  on  the  ground  that  the  securities  of  life  insurance  companies,  the- 
deposits  of  savings  banks,  the  stock  of  corporations  incorporated  under  the  laws 
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§  1097.  The  proper  method  of  taxing  the  property  of  bank- 
ing corporations.  -The  bank  does  not  own  the  shares 
of  its  capital.  It  owns  the  capital,  and  shares  are 
owned  by  its  stockholders.  Consequently,  a  state 
has  no  right  to  assess  them  in  a  lump  sum  measured 
by  the  capital  in  the  name  of  the  bank  and  collect 
the  tax  from  it  directly.  To  do  so  would  in  the  case 
of  national  banks  violate  the  fundamental  rule  of  all 


of  New  York,  of  trust  companies,  and  of  companies  created  outside  of  and 
owned  in  the  state,  virtually  escape  taxation;  such  property  not  being 
"  moneyed  capital  in  the  hands  of  individuals,"  within  Rev.  St.  U.  S.,§  5219.  Id. 

Mining  claims,  being  real  estate,  are  a  different  class  of  property  from  the 
stock  of  national  banks ;  and  the  fact  that  taxes  are  laid  upon  the  claims  be- 
longing to  mining  corporations  under  12  Sess.  Laws  Mont.,  p.  67,  and  not  upon 
the  stock  of  such  corporation,  and  that  such  claims  are  assessed  at  the  rate  of 
five  dollars  per  acre,  without  regard  to  value,  while  the  stocks  of  national  banks 
are  assessed  at  their  market  value,  is  not  a  discrimination  within  the  meaning 
of  Rev.  St.  U.  S.,  §  5219.  County  of  Silver  Bow  v.  Davis,  6  Mont.  306;  12  P. 
688. 

Under  Rev.  St.  Tex.  1879,  the  real  estate  of  national  banks  is  not  subject  to- 
taxation.    Rosenburg  v.  Weekes,  67  Tex.  578;  4  S.  W.  899. 

Under  Rev.  St.  U.  S.,  §  5219,  before  the  assessment  of  national  bank  shares 
can  be  held  invalid,  it  must  be  shown  that  there  is  in  fact  a  higher  tax  imposed 
on  them  than  on  other  moneyed  capital,  and  it  is  insufficient  to  show  merely 
that  the  state  laws  provide  a  different  mode  of  taxing  moneyed  capital  invested 
in  savings  banks  or  other  corporations.  Richards  v.  Incorporated  Town  of 
Rock  Rapids,  31  F.  505. 

It  is  no  valid  objection  to  a  tax  upon  national  bank  stock  that  the  property  of 
other  corporations  in  a  state  are  exempted.  Mercantile  Nat.  Bank  v.  Mayor, 
etc.,  of  New  York,  121  U.  S.  138;  7  S.  Ct.  826;  National  Newark  Banking  Co. 
v.  City  of  Newark,  Id.  163;  Davenport  Nat.  Bank  v.  Board  of  Equalization,  123 
U.S.  83;  8S.  Ct.  73. 

The  excess  only  of  the  par  value  of  national  bank  stock  over  the  amount  of 
the  owner's  interest-bearing  indebtedness  is  liable  to  taxation.  Peavey  v.  Town 
of  Greenfield,  64  N.  H.  284;  9  A.  722;  Richards  v.  Incorporated  Town  of  Rock 
Rapids,  31  F.  505;  Stanley  v.  County  of  Albany,  121  U.  S.  335;  7  S.  Ct.  1234; 
McAden  v.  Commr's  of  Mecklenburg  Co.,  97  N.  C.  355;  2  S.  E.  670. 

National  banks  located  in  Kentucky  stand,  as  to  taxation,  upon  the  same 
footing  with  state  banks.  City  Nat.  Bank  v.  City  of  Paducah  (Ky.),  9  S.  W. 
218. 

An  act  which  does  not  permit  the  holder  of  national  bank  stock  to  set  off  his 
indebtedness  is  so  far  in  conflict  with  Rev.  St.  U.  S.,  §  5219,  such  set>off  being 
permitted  in  all  other  cases.  Stanley  v.  Co.  of  Albany,  121  U.  S.  335;  7  S.  Ct. 
1234. 

The  territories  have  the  same  right  as  the  states  to  tax  the  shares  of  national 
banks.    County  of  Silver  Bow  v.  Davis,  6  Mont.  306;  12  P.  688. 
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taxation  and  of  the  provision  of  the  national  banking 
act,  that  the  shares  shall  be  taxed  at  their  true  value 
like  shares  in  other  moneyed  corporations.     The  entire 
property  of  a  bank,  real  and  personal,  may  be  of  no 
greater  value  than  its  nominal  capital,  and  it  may  be 
considerably  indebted,  in  which  case  the  true  value  of 
the  shares  would  be  less  than  par.      Consequently,  to 
tax  the  bank  upon  the  nominal   value  of  the  shares 
would  be  amenable  to  the  further  objection  that  it  is 
a  discrimination  against  its  shareholders.      State  tax- 
laws  requiring  shares  in  incorporated  banks  to  be  listed 
at  their  true  value  in  money  and  taxed  in  the  city,  vil- 
lage, etc.,  where  the  bank  is  located,  do  not  conflict  with 
the  rule  above  stated. 

§  1098.  Bank  may  be  required  to  furnish  lists  for  taxing 
purposes.— All  banks  may  be  required  to  keep  in  the  office 
where  their  business  is  transacted,  a  full  and  complete 
list  of  the  names  and  residences  of  their  stockholders 
and  the  number  of  shares  held  by  each,  open  at  all 
times  during  business  hours  to  the  inspection  of  all 
officers  authorized  to  list  or  assess  the  value  of  such 
shares  for  taxation,  and  to  make  out  at  the  proper  time 
and  return  to  the  proper  authority  duplicate  reports  of 
resources  and  liabilities  in  addition  to  the  statement  re- 
lating to  names  and  places  of  residences  of  stockholders 
therein.1 


1  Miller  v.  The  Nat.  B'ks,  Ohio  Sup.  Ct.  1889;  25  Am.  &  Eng.  Corp.  Cas.  289, 
293.  Very  similar  questions  were  raised  and  disposed  of  in  First  Nat.  B'k  v. 
City  of  Richmond,  39  F.  309;  25  Am.  &  Eng.  Corp.  Cas.  298,  note,  and  an  in- 
junction was  granted  restraining  the  city  and  its  officers  from  proceeding  with 
the  collection  of  the  tax.  See  also,  Hill  v.  Nat.  Albany  Exch.  B'k,  105  U.  S. 
319;  Whitbeck  v.  Mercantile  Nat.  B'k,  127  U.  S.  193.  For  discussions  and  de- 
cisions with  reference  to  taxation  of  national  banks  and  national  bank  stock  the 
following  authorities  may  be  consulted  with  profit.  Van  Allen  v.  Assessors, 
etc.,  3  Wall.  573;  People  v.  Commr's,  4  Wall.  244;  Nat.  B'k  v.  Com.,  9  Wall. 
353;  Mercantile  Nat.  B'k  v.  Mayor,  etc.,  121  U.  S.  138;  Lionberger  v.  Rouse, 
23  Wall.  485;  Waite  v.  Dowley,  94  17.  S.  533;  Supervisors  v.  Stanley,  105  U.  S. 
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§  1099.  Requirements  of  National  Bank  Act. — In  the  as- 
sessment and  taxation  of  shares  of  national  bank  stock, 
the  owners  thereof  having  no  other  credits  or  moneyed 
capital,  are  entitled  to  deduct  their  bona  fide  debts  from 
the  value  of  such  shares  of  stock.1  And  it  was  held 
this  should  be  allowed,  although  national  bank  shares 
were  not  enumerated  among  the  solvent  credits  from 
which  debts  could,  under  the  law,  be  deducted.2 

Where  a  state  tax-law  has  complied  as  far  as  possible 
with  the  true  intent  of  the  act  of  congress,  the  state 
taxation  of  the  shares  of  national  banks  is  not  invalid.3 
And  if  a  state  law  does  not,  on  its  face,  discriminate 


311;  German  Nat.  B'k  v.  Kimball,  103  U.  S.  733;  Pepton  v.  Com.  Nat.  B'k, 
101  U.  S.  143;  Cummings  v.  Merchants'  Nat.  B'k,  lb.  153;  Davenport  Nat.  B'k 
v.  Davenport  B'd  of  Eq.,  123  U.  S.  83;  People  v.  Wearer,  100  U.  S.  539;  B'k  of 
Bed.  v.  Boston,  125  U.  S.  60. 

ActPa.,  June  30, 1885,  imposing  a  tax  upon  debts  owing  from  private  corpora- 
tions, and  requiring  that  the  treasurers  of  the  corporations  shall  assess  the 
taxes  and  deduct  them  from  the  interest,  is  not  unconstitutional  as  impairing 
the  obligation  of  the  contract,  which  secures  the  payment  of  the  indebtedness 
in  imposing  a  tax  upon  the  debt,  and  making  the  debtor  the  collector  thereof. 
Lehigh  Val.  R.  Co.  v.  Commonwealth  (Pa.),  18  A.  410;  Delaware  L.  &  W.  R. 
Co.  v.  Same,  Id.  414;  Com.  v.  North  Pa.  R.  Co.,  Id.;  Clearfield  Bituminous 
Coal  Co.  v.  Com.,  Id.;  25  W.  M.  C.  24,  28. 

1  Bressler  v.  Wayne  County  (Neb.),  25  Am.  &  Eng.  Corp.  Cas.  301.  Since 
•writing  the  text  this  case  was  reversed,  and  it  was  held  that  a  statute  taxing 
unincorporated  state  banks  on  a  valuation  based  on  the  difference  between  their 
assets  and  liabilities  did  not  discriminate  against  the  owner  of  national  bank 
stock  who  by  the  statute  was  not  allowed  to  deduct  his  bona  fide  indebtedness 
within  the  meaning  of  Rev.  St.  U.  S.  §  5219,  Bressler  v.  Wayne  County  (Neb.), 
49  N.  W.  787. 

2  McAden  v.  Commrs.,  2  S.  E.  Rep.  670.  See  also,  Sumpter  Co.  v.  Nat.  B'k, 
62  Ala.  464;  Pollard  v.  State,  65  Ala.  628;  Miller  v.  Heilbron,  58  Cal.  133;  Pea- 
very  v.  Greenfield,  64  N.  H.  284;  9  Atl.  Rep.  722;  Ruggles  v.  Fond  du  Lac,  53 
Wis.  436.  The  deduction  must  be  demanded  before  paying  the  tax.  Sup.  v. 
Stanley,  105  U.  S.  305.  Where  under  a  rule  adopted  by  the  board  of  assessors 
of  a  city  all  shares  of  stock  of  state  and  national  banks  were  assessed  at  par 
without  regard  to  their  actual  or  market  value,  making  the  requisite  deduction 
for  real  estate  owned  by  the  banks,  it  was  held  that  this  method  was  not  in  vio- 
lation with  the  act  of  congress  prohibiting  the  imposition  by  state  authority  of 
a  greater  rate  of  taxation  than  that  assessed  upon  other  moneyed  capital  in  the 
case  of  a  bank  the  market  value  of  whose  shares  was  below  par.  Stanley  v.  B'd 
of  Supervisors,  121  U.  S.  335. 

"  Rosenberg  v.  Weeks,  67  Tex.  578. 
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against  national  banks,  and  there  is  neither  evidence  of 
a  legislative  intent  to  make  such  discrimination  nor 
proof  that  the  statute  works  an  actual  and  material  dis- 
crimination, there  is  no  cause  for  holding  it  to  be  uncon- 
stitutional.1 

§  1100.  Subject  to  state  methods. — No  other  than  the 
tax  upon  shares  and  upon  real  estate  of  national  banks 
can  be  levied  and  collected.  But  a  state  law  requiring 
the  tax  upon  the  shares  of  its  stockholders  to  be  paid 
at  the  place  where  it  is  located  is  valid.2 

But  no  license  tax  can  be  imposed  upon  them  nor 
can  any  other  control  be  exercised  over  them  by  the 
state  than  as  permitted  by  act  of  congress.3 

§  1101.  Constitutional  provisions.— The  fourteenth 
amendment  to  the  constitution  of  the  United  States 
provides  that  "  No  state  shall  make  or  enforce  any  law 
which  shall  abridge  the  privileges  or  immunities  of 
citizens  of  the  United  States  ;  nor  shall  any  state 
deprive  any  person  of  life,  liberty,  or  property  without 
due  process  of  law,  nor  deny  any  person  within  its 
jurisdiction  the  equal  protection  of  the  laws." 

Many  important  questions  have  been  already  adju- 
dicated in  cases  affecting  both  corporations  and  in- 
dividuals under  this  amendment  since  its  adoption  hav- 
ing a  bearing  on  the  subject  of  taxation.  The  results 
of  the  decisions  may  be  summarized  as  follows :  1.  It  is 
not  necessary  that  a  party  shall  have  an  opportunity 
to  be  present  when  a  tax  is  assessed  against  him,  and 
to  then  have  a  hearing,  provided  that  a  remedy  is  given 
by  suit  to  enjoin  the   collection  in  which  both  the 


i  Davenport  B'k  v.  B'd  of  Eq.,  123  V.  S.  83. 

2  Nat.  B'k  v.  Commonwealth,  9  Wall.  353;  Lionberger  v.  Bouse,  lb.  468. 
8  Macon  v.  First  Nat.  B'k,  59  Ga.  64S;  Second  Nat.  B'k  v.  Caldwell,  13  Fed. 
Kep.  429. 
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validity  of  the  assessment  and  its  amount  may  be  con- 
tested.1 2.  Due  process  of  law  does  not  require  that 
there  shall  be  judicial  proceedings  to  enforce  a  tax,  but 
it  is  competent  to  provide  for  them.  3.  Neither  the 
inadequacy  of  the  consideration  to  the  public  upon  which 
the  taxes  when  collected  are  to  be  paid,  nor  the  fact 
that  payment  is  to  be  made  before  the  benefits  are 
received,  is  sufficient  to  render  the  assessment  void.2 
4.  The  federal  courts  cannot  inquire  into  the  pro- 
priety or  justice  of  legislation  of  the  states  on  the 
subject  of  taxation  where  a  party  is  deprived  of 
no  constitutional  right.  Each  state  may  determine 
for  itself  the  public  necessity  for  levying  and  col- 
lecting a  tax,  and  may  devise  its  own  system  of  tax- 
ation free  from  federal  interference,  and  the  mere  fact 
that  the  enforced  collection  of  taxes  works  a  hardship 
and  produces  an  inequality  in  particular  cases  does  not 
constitute  a  deprivation  without  due  process  of  law.3  5. 
It  is  no  unlawful  deprivation  of  property  when  a  resident 
of  one  state  is  compelled  by  its  laws  to  pay  taxes  on  a 
debt  owed  by  a  non-resident  and  secured  by  mortgage  on 
lands  in  another  state.  6.  The  right  to  notice  at  some 
stage  in  the  tax  proceedings  has,  in  one  case,  been  af- 
firmed as  a  constitutional  right ; 4  and  a  law  attempting 
to  validate  an  invalid  assessment  has  been  held  void  as 
taking  away  the  right  to  a  hearing.5  7.  Corporations  are 
entitled  to  the  same  treatment  and  legal  protection  in 


1  McMillan  v.  Anderson,  95  U.  S.  37;  Hagar  v.  Reclamation  Dist.,  Ill  U.  S. 
701. 

2  Davidson  v.  New  Orleans,  96  IT.  S.  97;  Hagar  v.  Reclamation  Dist.,  Ill  V. 
S.  701. 

3  Kelly  v.  Pittsburg,  104  U.  S.  78.     See  Norris  v.  Waco,  57  Tex.  635. 

*  Santa  Clara  County  v.  S.  P.  Ry.  Co.,  18  Fed.  Rep.  See  also,  San  Mateo 
County  v.  S.  P.  Ry.  Co.,  13  Fed.  Rep.  722;  7  Sawy.  517 

5  Albany  City  B'k  v.  Maher,  20  Blatchf.  341.  But  see  In  re  Van  Antwerp,  56 
N.  Y.  261. 


1262  TAXATION  OF  CORPORATIONS.  §  1101 

matters  of  taxation  as  individuals.1  8.  A  tax  law  will 
never  be  construed  as  imposing  a  double  tax  unless  the 
intention  to  impose  it  be  so  plain  that  any  other  con- 
clusion would  do  violence  to  its  language.  Where  an 
act  provided  that  "  all  mortgages  (and)  money  owing 
by  solvent  debtors  owned  or  possessed  by  any  person  or 
persons  whatsoever  shall  be  liable  to  taxation  for  state 
purposes,"  itwas  held  not  to  impose  a  tax.on  mortgages 
and  other  moneys  at  interest  in  the  hands  of  corpo- 
rations in  addition  to  a  tax  paid  by.  them  upon  their 
capital  stock  and  invested  in  such  mortgages  and  loans, 
it  not  being  manifest  from  that  act  that  the  legislature 
intended  to  impose  double  taxes  upon  corporations.8 

These  conclusions  may,  for  convenience,  be  reduced 
to  a  general  principle.  The  federal  courts  have  no 
jurisdiction  to  determine  the  justice  or  to  pass  upon 
the  policy  of  a  system  of  taxation  or  to  prevent  op- 
pression under  state  tax  laws  which  do  not  conflict 
with  the  federal  constitution.3 


1  California  v.  Pac.  E.  R.  Co's.,  127  U.  S.  1;  San  Mateo  County  v.  S.  P.  Ry. 
Co.,  13  Fed.  Rep.  722;  People  v.  Cent.  Pac.  R.  R.  Co.,  and  several  other  railroad 
tax  cases,  83  Cal.  393. 

2  Hunter's  App.  Adair's  App.,  and  Barry's  App.  (Pa.),  18  Am.  &  Eng.  Corp. 
Cas.  164;  Com.  v.  Lehigh  Coal,  etc.,  Co.,  lb.  157;  Com  v.  Dunbar  Furnace  Co., 
Id.  160. 

3  In  San  Mateo  County  v.  Southern  Pac.  Ry.  Co.,  supra,  a  provision  of  the 
California  constitution  which  subjected  railroad  mortgages  to  taxation  while 
exempting  other  mortgages  was  held  repugnant  to  the  fourteenth  amendment 
and  void.  It  is  to  be  regretted  on  account  of  the  general  importance  of  the  princi- 
ples involved  that  all  the  constitutional  questions  raised  in  several  cases  under  the 
system  of  taxation  provided  under  the  constitution  and  statutes  of  California, 
have  not  been  passed  upon  by  the  highest  federal  tribunal.  In  Santa  Clara  v. 
South.  Pac.  Ry.  Companies,  118  TJ.  S.  394,  which  was  heard  on  writ  of  error  from 
the  circuit  court  of  the  United  States  for  the  district  of  Calfornia,  bringing  up 
the  case  reported  in  9  Sawy.  165,  210,  the  decision  was  but  a  re-affirmance  of  the 
decisions  in  the  circuit  court  in  this  and  other  cases  and  in  the  state  supreme 
court  on  the  validity  of  the  assessment  under  the  provisions  of  the  state  consti- 
tution; and  although  the  constitutional  question  whether  the  fourteenth  amend- 
ment protected  corporations  from  discrimination  in  the  matter  of  taxation  under 
State  laws  was  ably  argued  and  decided  affirmatively  in  the  court  below,  the 
supreme  court  found  other  reasons  for  deciding  in  favor  of  the  companies  and  re- 
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§  1102.  Must  not  conflict  with  the  exercise  of  federal 
agencies — In  the  exercise  of  its  functions  the  central 
government  employs  constantly  as  well  as  upon  oc- 
casions a  variety  of  agencies  and  instruments.  These 
may  properly  be  considered  a  part  of  the  administrative 
machinery  for  the  due  execution  of  its  laws.  To  permit 
a  state  to  impose  a  burden  upon  them  in  the  form  of  a 
tax  would  be  equivalent  to  allowing  it  to  interpose  con- 
ditions to  the  exercise  of  its   powers  by  the  federal 


fused  to  enter  into  a  consideration  of  the  constitutional  question.  And  in  Cali- 
fornia v.  Pacific  R.  R.  Co.,  127  U.  S.  1,  the  assessment  under  the  statutes  of  Cali- 
fornia was  again  decided  to  be  invalid  for  the  reason  that  the  act  under  which  it 
was  made  was  in  conflict  with  the  state  constitution.  The  constitutional  ques- 
tion whether  the  franchises  granted  to  the  railroad  companies  from  the  national 
go\  ernment  could  be  taxed  was  in  issue  and  decided  in  the  negative,  but  the  origi- 
nal and  more  important  one  was  evaded.  In  this  case,  the  provisions  of  the  stat- 
ute requiring  the  state  board  of  equalization  to  include  in  their  assessment 
steamers  engaged  in  transporting  passengers  and  freights  across  waters  which 
divide  a  railroad  was  decided  to  be  repugnant  to  the  state  constitution  and 
therefore  void. 

The  California  state  constitution  prescribes  two  modes  of  assessment  for  taxa- 
tion, one  by  a  state  board  of  equalization,  the  other  by  county  boards  and  local 
assessors.  All  property  is  directed  to  be  assessed  in  the  country,  city,  etc. ,  in  which 
it  is  situated,  except  that  the  franchise  roadway,  roadbed,  rails  and  rolling  stock 
of  any  railroad  operated  in  more  than  one  county  are  to  be  assessed  by  the  state 
board  and  apportioned  to  the  several  counties. 

In  the  last  mentioned  case  the  Supreme  Court  followed  the  decision  of  the 
state  supreme  court  in  San  Francisco  v.  Cent.  Pac.  R.  R.  Co.,  63  Cal.  469,  and 
Santa  Clara  County  v.  S.  P.  R.  R.  Co.  in  the  United  States  supreme  court,  US 
U.  S.  394,  and  held  that  the  assessment  of  the  steamers  of  a  railroad  company  by 
the  state  board  was  in  violation  of  the  constitution  of  California,  and  it  being 
inseparably  blended  with  the  other  property  assessed  made  the  whole  assessment 
void.  In  other  words,  the  case  announces  the  familiar  principle  that  if  an  act  is 
void  in  part  and  the  invalid  portion  cannot  be  separated  from  the  portion  which 
is  valid,  the  act  is  void  in  toto. 

In  People  v.  Cent.  Pac.  R.  R.  Co.  and  other  railroad  companies,  83  Cal.  393; 
23  P.  303,  the  decision  was  based  upon  the  insufficiency  of  the  complaint  and 
might  well  hare  left  the  constitutionality  of  the  law  providing  for  the  collection 
of  taxes  on  the  roads  in  more  than  one  county  untouched.  But  with  the 
obvious  and  commendable  view  of  setting  the  matter  at  rest  and  preventing 
further  litigation  under  the  law,  as  it  now  stands,  the  court  with  but  one  dis- 
sent, strongly  asserted  that  the  special  scheme  provided  by  the  Political  Code, 
sees.  3665  to  3570,  is  in  conflict  with  the  state  constitution  as  imposing  upon  rail- 
road companies  operated  in  more  than  one  county  burdens  of  taxation  not  im- 
posed upon  their  railroads  organized  under  the  same  general  law. 
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government.  "  The  power  to  tax,"  said  Chief  Justice 
Marshall,  "  is  a  power  to  destroy,  and  if  a  tax  may- 
be imposed  upon  the  instrument  by  which  the  federal 
government  performs  its  fiscal  operations  for  revenue, 
it  may  be  laid  for  purposes  of  prohibition,  and  thus 
the  execution  of  its  laws  must  come  to  an  end  or  pro- 
ceed subject  to  the  will  of  each  state  in  which  its 
powers  are  to  be  exercised.  It  is  a  power  to  be  ex- 
ercised concurrently  by  the  two  governments."  1 

§  1103.  Obligations  of  the  federal  government  and  agen- 
cies.— Congress  has  power  to  provide  for  the  making  of 
contracts  by  the  government  with  corporations  and 
individuals  for  the  construction  of  public  works  of 
national  importance,  for  transporting  the  mails  and  for 
other  services  needless  to  mention,  and  in  aid  of  the 


1  McCulloch  v.  Maryland,  4  Wheat.  316,  the  Chief  Justice  said:  "  But  such 
is  the  paramount  character  of  the  constitution,  that  its  capacity  to  withdraw 
any  subject  from  the  action  of  even  this  power  is  admitted.  The  states  are  ex- 
pressly forbidden  to  lay  any  duty  on  imports  or  exports,  except  what  may  be  ab- 
solutely necessary  for  executing  their  inspection  laws.  If  the  obligation  of  this 
prohibition  must  be  conceded,  if  it  may  restrain  a  state  from  the  exercise  of  its 
taxing  power  on  imports  and  exports,  the  same  paramount  character  would  seem 
to  restrain,  as  it  certainly  may  restrain,  a  state  from  such  other  exercise  of  this 
power  as  is  in  its  nature  incompatible  with  and  repugnant  to  the  constitutional 

laws  of  the  Union The  people  of  a  state  give  to  their  government  a 

right  of  taxing  themselves  and  their  property,  and,  as  the  exigencies  of  govern- 
ment cannot  be  limited,  they  prescribe  no  limits  to  the  exercise  of  this  right, 
resting  confidently  on  the  interest  of  the  legislature,  and  on  the  influence  of  the 
constituents  over  their  representatives  to  guard  them  against  its  abuse.  But  the 
means  employed  by  the  government  of  the  Union  have  no  such  security,  nor  is 
the  right  of  a  state  to  tax  them  sustained  by  the  same  theory.  Those  means  are 
not  given  by  the  people  of  a  particular  state,  not  given  by  the  constituents  of 
the  legislature,  which  claim  the  right  to  tax  them,  but  by  the  people  of  all  the 
states.  They  are  given  by  all  for  the  benefit  of  all,  and  upon  theory  should  be 
subjected  to  that  government  only  which  belongs  to  all. "  In  this  case  an  act  of 
the  Maryland  legislature  required  that  the  notes  put  in  circulation  by  the  branch 
bank  of  the  United  States  at  Baltimore  should  be  upon  stamped  paper  furnished 
by  the  state  upon  which  a  tax  was  charged  and  made  it  a  penal  offence  for  the 
cashier  of  the  bank  to  use  any  other  kind.  The  cashier  refused  to  comply  with 
the  law  and  was  prosecuted  in  the  state  court  for  its  violation.  On  appeal  to 
the  supreme  court  of  the  United  States,  the  act  was  held  unconstitutional  and 
void  as  an  interference  with  the  execution  of  the  national  banking  laws. 
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performance  of  such  contracts  may  loan  the  credit  of 
the  government  in  the  form  of  bonds  and  may  make 
land  grants  and  prohibit  the  states  from  taxing  the 
agents  employed  in  accomplishing  these  objects.1 

The  express  exemption  declared  by  congress  in  such 
cases  does  not  add  any  force  to  the  prohibition.  The 
act  is  only  declarative  of  what  the  courts  have  decided 
from  time  to  time.2 

Bonds  issued  by  the  government  for  loans  and  in  aid 
of  railroad  and  other  companies  are  exempt  because, 
being  contracts  of  the  United  States,  a  presumption 
prevails  that  the  non-taxable  quality  of  its  credit  was 
had  in  view  by  the  money-lender  or  purchaser  of  the 
bonds  at  the  time  of  making  the  contract,  and  formed 
a  part  of  the  consideration  for  entering  into  it.  Upon 
this  theory,  a  tax  upon  the  security  offered  would  have 
the  same  effect  as  a  tax  upon  the  United  States  govern- 
ment itself.3 

No  devices  or  inventions  for  evading  the  exemption, 
as  by  taxing  personal  property  of  which  the  govern- 
ment securities  form  a  part  in  bulk  or  the  premium 
upon  them  will  be  allowed  to  succeed.  The  fact  that 
the  bonds  are  above  par  in  the  market  does  not  render 
the  owner  liable  to  assessment  and  taxation  on  the 
excess.4 


1  Thompson  v.  Pac,  R.  E.  Co.,  9  Wall.  579. 

2  State  Mut.  Life  Ins.  Co.  v.  Height,  34  N.  J.  148. 

a  Weston  v.  City  Council  of  Charlestown,  2  Pet.  449. 

*  People  v.  Commrs.  of  Taxes,  90  N.  Y.  63;  overruling  People  v.  Manhattan 
Fire  Ins.  Co.,  76  Id.  64.  Upon  the  same  principle  United  States  treasury  notes 
and  national  bank  notes  are  exempt,  the  value  of  the  former  depending  exclu- 
sively upon  the  promise  of  the  government  to  redeem  them  and  the  latter  deriv- 
ing a  part  of  their  value  from  the  secondary  liability  of  the  government.  Home 
v.  Green,  52  Miss.  452;  B'd  of  Commrs.  v.  Elston,  32  Ind.  27-  But  certificates 
of  indebtedness  issued  by  the  secretary  of  the  United  States  treasury  for  in- 
debtedness which  has  been  audited  and  allowed  are  not  exempt.  The  money  to 
pay  such  certificates  is  held  in  trust  for  the  payee  until  called  for  and  the  sol- 
vency or  insolvency  of  the  government  does  not  affect  his  claim  upon  it.  Peo- 
ple v.  Hoffman,  37  N.  Y.  9.  See  U.  S.  v.  Wilson,  106  U.  S.  620. 
'80 
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But  a  tax  upon  the  corporate  franchise  or  privilege 
of  being  a  corporation,  and  not  on  the  capital  stock,  to 
which  reference  is  made  only  as  a  basis  for  fixing  the 
amount  of  the  tax,  is  valid  notwithstanding  the  fact  that 
part  of  the  capital  stock  is  invested  in  securities  of  the 
United  States.1 

§  1104;.  Municipal  bonds  are  governmental  agencies. — 

Bonds  issued  by  a  state,  or  under  its  authority  by  its 
municipal  bodies,  to  railroad  companies,  to  other  cor- 
porations and  to  individuals,  are  means  for  carrying  on 
the  work  of  the  government,  and  are  not  taxable  even 
by  the  United  States,  it  not  being  a  part  of  the  policy 
of  the  government  which  issues  them  to  subject  them 
to  taxation  for  its  own  purposes.  Such  securities  un- 
doubtedly represent  moneyed  capital,  but  as  from  their 
nature  they  are  not  ordinarily  the  subjects  of  taxation, 
they  are  not  within  the  reason  of  the  rule  established 
by  congress  for  the  taxation  of  national  bank  shares.2 

§  1105.  Distinction  between  federal  agency  and  prop- 
erty of  agent. — In  the  case  of  agencies  employed  in 
interstate  commerce,  the  effect  and  not  the  form  of  the 
tax  is  looked  to  in  order  to  determine  whether  it  is  an 
interference  with  or  hindrance  of  federal  functions, 
though  in  some  instances  the  taxation  of  the  property 
of  an  agent  might  be  the  same  thing  as  if  it  were  laid 
upon  the  agent's  authority  or  movements. 

Although  franchises  are  in  one  sense  property,  yet, 
when  granted  to  a  corporation  by  the  federal  govern- 
ment, they  are  to  be  held  and  exercised  subject  to  the 
control  of  that  government,  exclusive  of  the  power  of 
the  states  to  tax  them.3 


i  Home  Ins.  Co.  v.  State,  134  U.  S.  594. 

"  Mercantile  Xat.  B'k  of  N.  Y.  v.  Mayor,  etc.,  of  N.  Y.,  121  IT.  S.  138. 

8  In  Cal.  v.  Pac.  K.  R.  Companies,  127  U.  S.  1,  41,  the  franchises  of  the  com- 
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But  as  a  general  rule  the  property  owned  by  a  cor- 
poration or  individual  employed  by  the  United  States 
situated  in  a  state  is  subject  to  taxation  in  like  manner 
and  to  the  same  extent  as  other  property  of  its  class, 
though  it  be  either  occasionally  or  constantly  used  in 
the  service  of  the  United  States.1 

§  1106.  Interstate  interests  of  corporations. — Business 
operations  sufficiently  extensive  or  profitable  to  require 
the  occupation  or  use  of  territory  extending  beyond 
the  limits  of  a  single  state  generally  necessitate  the  in- 
vestment of  larger  capital  than  a  single  individual  can 
command  or  is  willing  to  devote  to  a  single  enterprise. 
Consequently,  a  large  proportion  of  the  controversies 
which  have  called  for  a  construction  of  the  constitu- 
tional provision  and  laws  of  congress  where  the  taxing 
powers  of  states  were  involved  under  it  on  the  subject 
of  interstate  commerce  have  involved  corporations. 
Especially  is  this  true  of  railroad  and  other  companies 


panies  had  been  conferred  upon  them  by  the  U.  S.  in  order  to  secure  the  trans- 
portation and  delivery  of  its  mails  and  the  rapid  and  easy  conveyance  of  troops 
and  supplies  in  carrying  on  its  military  operations.  It  was  held  that  such  fran- 
chises were  exempt  from  state  taxation,  Justice  Bradley,  delivering  the  opinion 
said:  "  In  view  of  this  description  of  the  nature  of  a  franchise  granted  by  con- 
gress, can  it  be  subject  to  taxation  by  a  state  without  the  consent  of  congress  ? 
Taxation  is  a  burden  and  may  be  laid  so  heavily  as  to  destroy  the  thing  taxed  or 
render  it  valueless Recollecting  the  fundamental  principle  that  the  con- 
stitution laws  and  treatises  of  the  United  States  are  the  supreme  law  of  the  land, 
it  seems  to  us  absurd  to  contend  that  a  power  given  to  a  person  or  corporation 
by  the  United  States  may  be  subjected  to  taxation  by  a  state.  The  power  con- 
ferred emanates  from,  and  is  a  portion  of  the  power  of  the  government  that  con 
fers  it.  To  tax  it  is  not  only  derogative  to  the  dignity  but  subversive  of  the 
powers  of  the  government  and  repugnant  to  its  paramount  sovereignty." 
See  also,  McCulloch  v.  Md.,  4  Wheat.  316;  Osborne  v.  B'k  of  U.  S.,  9  Wheat. 
738;  Van  Allen  v.  Assessors,  3  Wall.  573;  Austin  v.  Boston,  14  Allen,  359; 
Flint  v.  Boston,  99  Mass.  141;  State  v.  Newark,  39  N.  J.  380;  Nat.  B'k  v. 
Mobile,  62  Ala.  284;  Sumpet  Co.  v.  Nat.  B'k,  62  Ala.  464.  In  Cal.  v.  Pac.  R. 
R.  the  court  distinguished  that  case  from  Thompson  v.  Pac.  R.  R.  Co.  where 
■the  tax  was  upon  the  property  of  the  companies  and  not  upon  franchises  and 
operations. 
1  Thompson  v.  Pac.  R.  R.  Co.,  9  Wall.  579. 
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doing  business  as  common  carriers.  Any  tax  upon  a 
common  carrier  whose  line  of  transportation  extends 
beyond  the  limits  of  the  state  imposing  the  tax,  meas- 
ured or  proportioned  according  to  the  volume  of  the 
business  continually  done  beyond  the  borders  of  the 
taxing  state,  whether  upon  freight  or  passenger  traffic, 
is  within   the  prohibition   of  the   constitutional  pro- 


vision.1 


§  1107.  The  form  which  the  tax  assumes  immaterial. — . 

In  determining  the  question  whether  a  state  law 
interferes  with  interstate  commerce,  regard  will  be  had 
not  to  the  form  of  the  act  but  to  its  effect.2 


1  Erie  R.  R.  Co.  v.  State,  51  N.  J.  531 ;  Fargo  v.  Stevens,  7  S.  Ct.  857,  and 
where  the  tax  was  imposed  upon  the  transportation  of  a  single  commodity, 
■whether  its  removal  from  the  place  of  production  was  to  points  within  or  with- 
out the  state,  the  law  imposing  it  was  held  to  be  an  interference  with  interstate 
commerce  so  far  as  it  applied  to  shipments  by  whatever  means  of  conveyance 
beyond  the  state.     State  v.  Cumberland,  etc.,  Pa.  R.  R.  Co.,  40  Md.  22. 

2  In  Almy  v.  Cal.,  24  How.  169,  the  state  had  enacted  a  law  imposing  a 
stamp  tax  upon  bills  of  lading  for  gold  and  silver  transported  to  any  point  with- 
out the  state.  It  was  held  to  he  substantially  a  tax  upon  transportation  of  the 
commodity  and  unconstitutional.  In  this  case,  Chief  Justice  Taney  said:  "If 
the  tax  was  laid  on  the  gold  and  silver  exported  every  one  would  see  that  it  was 

repugnant  to  the  constitution  of  the  United  States But  a  tax  or 

duty  on  a  bill  of  lading,  although  differing  in  form  from  a  duty  on  the  article 
shipped,  is  in  substance  the  same  thing,  for  a  bill  of  lading  or  some  written  in- 
strument of  the  same  import  is  necessarily  associated  with  every  shipment  of 
articles  of  commerce  from  the  ports  of  one  country  to  those  of  another."  Gross 
receipts  of  a  railroad  company  from  transportation  between  terminal  points,  one 
or  both  of  which  are  without  the  state,  by  route  lying  partly  within  or  wholly 
without  the  state,  though  the  company's  franchises  were  derived  from  it. 
Commonwealth  v.  Lehigh  Val.  R.  Co.  (Pa.),  17  A.  179.  See  also,  State  v.  Chi- 
cago, St.  P.  M.  &  O.  Ry.  Co.,  40  (Minn.),  267;  41  N.  W.  1047.  And  it  was  held 
in  Del.  &  H.  Canal  Co.  v.  Com.  (Pa.),  17  A.  175,  to  be  immaterial  that  goods 
destined  for  points  without  the  state  were  temporarily  detained  in  the  state 
after  transportation  had  actually  begun.  On  the  other  hand,  transportation  of 
property  from  one  point  to  another  in  the  same  state  does  not  become  interstate 
commerce  by  reason  of  the  fact  that  in  the  course  of  such  transportation  the 
property  passes  outside  the  state.  Com.  v.  R.  R.  Co.,  17  A.  179,  followed. 
Lehigh  Val.  R.  Co.  v.  Com.  (Pa.),  18  A.  125.  The  rule  applied  to  telegraph 
companies,  City  of  St.  Louis  v.  Western  Union  Tel.  Co.,  39  F.  59.  See  also, 
Western  Union  Tel.  Co.  v.  Com.,  128  U.  S.  39;  U.  S.  Express  Co.  v.  Hemming- 
way,  39  F.  60;  U.  S.  Exp.  Co.  v.  Allen,  39  F.  712. 
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Nor  will  it  alter  the  case  that  the  tax  is  imposed  upon 
a  corporation  in  the  form  of  ad  valorem  tax  as  the 
place  where  it  has  other  property  subject  to  local  tax- 
ation if  the  valuation  upon  which  it  is  based  is  meas- 
ured by  or  adjusted  in  proportion  to  the  volume  of 
business  done  beyond  the  state.1 


Act  Ky.,  March,  1860,  as  amended  by  act  1866,  which  requires  the  agents  of 
foreign  express  companies  doing  business  in  that  state  to  take  out  a  license,  and 
to  pay  a  fee  of  five  dollars  for  issuing  the  license,  was  held  not  unconstitutional 
as  placing  a  burden  upon  interstate  commerce.  Woodward  v.  Com.  (Ky.),  7  S. 
W.  613,  followed;  Cruther  v.  Com.  (Ky.),  12  S.  W.  141. 

Order  No.  1589  of  the  board  of  supervisors  of  the  city  and  county  of  San 
Francisco,  which  imposes  a  license  tax  of  $25  per  quarter  on  every  railroad 
agency,  is  a  regulation  of  interstate  commerce,  in  so  far  as  it  applies  to  an  agent 
who  solicits  passenger  traffic  in  S.  F.  over  a  railroad  operated  between  Chicago 
and  New  York,  but  who  sells  no  tickets,  and  neither  receives  nor  pays  out  any 
money  or  other  valuable  consideration  on  account  thereof.  Mining  Co.  v.  Penn. 
8  S.  Ct.  737,  distinguished.  McCall  v.  People  of  the  State  of  Cal.,  10  S.  Ct. 
881;  136  U.  S.  104. 

The  fact  that  the  road  represented  by  the  agent  is  wholly  outside  the  state  of 
California  does  not  justify  the  order  imposing  a  tax  on  its  traffic.  The  limitation 
on  ihe  power  of  a  state  to  tax  interstate  commerce  extends  to  all  such  commerce, 
though  it  may  not  actually  pass  through  its  territory.  McCall  v.  People  of  the 
State  of  Cal.,  10  S.  Ct.  881;  136  U.  S.  104.  Under  Const.  U.  S.  art.  1,  sec.  8, 
par.  3,  authorizing  Congress  to  regulate  commerce  among  the  several  states,  the 
rolling  stock  of  a  foreign  railroad  company  which  is  used  in  interstate  com- 
merce is  not  subject  to  taxation  in  North  Carolina.  Bain  v.  Richmond  &  D.  R. 
Co.,  11  S.  E.  311;  105  N.  C.  363. 

A  tax  assessed  against  a  railroad  company  which  is  a  link  in  a  through  line-  of 
road,  and  carries  freight  and  passengers  in  and  out  of  the  state,  by  the  state 
through  which  the  line  passes,  as  a  condition  precedent  to  its  keeping  an  office 
in  such  state  for  the  use  of  its  officers,  agents  and  employes,  is  a  tax  on  the 
means  by  which  the  company  is  able  to  carry  on  its  business  of  interstate  com- 
merce, and  is  therefore  in  violation  of  Const. IT.  S.,  art.  1,  sec.  8,  giving  the  power 
to  regulate  interstate  commerce  to  Congress.  Reversing,  6  A.  45 ;  Norfolk  &  W. 
R.  Co.  v.  Com.,  10  S.  Ct.  958;  136  U.  S.  114. 

1  An  act  of  the  Nevada  legislature  which  provided  that  there  should  be  levied 
and  collected  a  capitation  tax  of  one  dollar  upon  every  person  leaving  the  state 
by  any  railroad,  stage  coach  or  other  vehicle  engaged  in  the  transportation  of 
passengers  for  hire,  and  required  the  carriers  to  pay  the  same  according  to  the 
number  carried  of  which  they  were  also  to  be  required  to  make  monthly  reports, 
was  held  to  be  a  tax  upon  the  passengers  themselves  for  the  privilege  of  being 
carried  out  of  the  state  and  therefore  an  interference  of  interstate  commerce 
and  unconstitutional.  Crandall  v.  Nevada,  6  Wall.  35;  Clarke  v.  Phil.,  etc.,  R. 
B.  Co.,  4  Houst.  Del.  158. 
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§  1108.  Property  stored  at  place  of  shipment.— In  order 
to  exempt  property  which  has  been  stored  or  deposited 
at  a  place  of  shipment  from  a  state  tax,  there  must  be 
an  intention  to  ship  at  as  early  a  date  as  the  means  of 
transportation  can  be  conveniently  furnished  and  ac- 
tual shipment  within  a  reasonable  time.1 

But  the  source  whence  taxable  property  has  been 
derived  is  immaterial  as  respects  the  right  of  a  state 
to  tax  it.  And  the  fact  that  funds  in  the  form  of 
money  are  the  gross  earnings  derived  from  the  busi- 
ness of  transporting  passengers  and  freights  beyond 
the  state  in  whole  or  in  part  does  not  entitle  them  to 
exemption  from  taxation.2 

Telegraph  companies,  like  railroads,  are  deemed  to  be 
common  carriers  and  instruments  of  interstate  com- 
merce as  regards  messages  and  the  business  of  convey- 
ing messages  beyond  state  lines.3  Hence  a  state  tax 
levied  upon  messages  sent  out  of  the  state  is  an 
interference  with  interstate  commerce  and  invalid, 
whether  they  be  sent  by  private  individuals  or  the 
United  States  government.4 

§  1109.  Traffic  and  property  distinguished  .—But  there  is 
a  well  defined  distinction  between  the  traffic  or  business 
itself  and  the  capital  or  property  employed  in  the  trans - 


1  Ogilvie  v.  Crawford  County,  2  McCrary,  148. 

2  State  Tax  on  Ry.  Gross  Receipts,  15  Wall.  284;  State  v.  Bait.  &  Ohio  R.  R. 
Co.,  34  Md.  344;  R.  R.  Co.  v.  Md.,  21  Wall.  456.  See  also,  Southern  Express 
Co.  v.  Hood,  15  Rich.  66;  Walcott  v.  People,  17  Mich.  68;  Osborne  v.  Mobile, 
16  Wall.  479;  West.  XJn.  Tel.  Co.  v.  Mayer,  28  Ohio  St.  52. 

•  Pensacola  Tel.  Co.  v.  West.  Un.  Tel.  Co.,  96  U.  S.  1.  It  was  held  in  Coast  L. 
R.  Co.  v.  Savannah,  30  F.  646,  that  where  a  tax  levied  by  a  state  upon  a 
telegraph  company  consists  of  taxes  on  messages  between  points  within  the 
state  and  on  messages  between  points  out  of  the  state  and  points  in  the  state, 
and  on  messages  between  points  in  different  states,  but  passing  through  the 
state,  and  the  record  discloses  the  amount  assessed  on  each  class,  no  recovery 
can  be  had,  except  in  respect  to  messages  transmitted  wholly  within  the  state. 

4  Telegraph  Co.  v.  Texas,  105  U.  S.  460. 
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action  of  that  business.  When  the  taxation  of  the  lat- 
ter would  not  have  the  direct  and  unavoidable  effect  of 
crippling  or  impeding  the  operations  of  the  federal  gov- 
ernment, as  where  the  property  was  conferred  or  its 
value  created  by  it  to  more  effectually  transact  the 
public  business  or  administer  the  laws,  the  property 
and  capital  of  such  agencies  may  be  taxed  as  other 
property. 

§  1110.  Franchises  granted  by  the  states  subject  to  taxa- 
tion.—A  tax  upon  the  franchises  granted  by  a  state  to  a 
corporation  is  not  double  taxation  in  a  legal  sense,  and 
is  valid  and  enforceable  provided  it  is  plainly  imposed 
upon  the  corporate  privilege,  even  though  it  in  effect 
duplicates  the  burden  on  the  corporate  body.  But 
where  measured  by  a  standard  which  suggests  the  ques- 
tion whether  in  fact  the  taxes  are  on  corporate  property, 
they  would  be  inadmissible  unless  imposed  in  lieu  of 
property  tax  to  be  paid  by  the  corporation.  And  yet 
statute  neither  imposes  double  taxation  nor  violates  the 
constitutional  mandate  that  "  all  property  shall  be 
taxed  according  to  value,"  tvbich  requires  corporations 
to  pay  tax  upon  the  value  of  their  property  and  their 
stockholders  upon  the  value  of  their  shares.1 

§  1111.  Need  not  be  measured  by  its  property  value. — But 

the  mere  fact  that  the  amount  of  the  franchise  tax  is 
measured  or  graduated  according  to  the  whole  amount 
or  a  part  of  the  corporate  property  or  the  volume  of 
business  done  does  not  constitute  it  a  property  tax. 
The  legislature  has  full  discretion  to  either  fix  the  tax 
upon  the  franchise  by  no  standard  at  all,  just  as  a  poll  tax 
is  assessed  upon  individuals,  or  it  may  levy  a  certain  sum 
upon  the  franchise  in  lieu  of  a  tax  upon  capital  stock, 


StreetfRallroad  Co.  v.  Morrow,  87.  Tenn.  406. 
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or  exclusive  of  the  tax  upon  shares  in  the  hands  of 
stockholders,  or  inclusive  of  a  tax  upon  either.1  Where 
a  fixed  sum  is  exacted  as  an  annual  charge  by  the  legis- 
lature for  the  franchise  without  reference  to  capital 
stock,  no  succeeding  legislature  may  impose  a  further 
tax  upon  the  franchise  without  a  reservation  of  power 
to  repeal  or  amend. 

§  1112.  Taxation  of  land  grants. — But  a  different  case 
is  presented  where  land  or  other  tangible  form  of  state 
aid  is  granted.  The  franchise  has  no  existence  until  it 
is  conferred  upon  the  corporation.  It  is  created  by  the 
act  granting  it.  Lands  and  chattels,  on  the  contrary, 
have  an  existence  independent  of  legislative  action  in 
the  hands  of  the  grantee,  and  they  may  pass  from  the 
corporation  by  sale  or  assignment.  Consequently  the 
receipt  of  the  price  of  such  lands  by  the  state  does  not 
preclude  it  from  afterwards  taxing  them  as  other  prop- 
erty is  taxed.2 

If  there  is  a  provision  in  the  charter  that  the  corpo- 
ration shall  not  be  subject  to  any  future  tax  than  an 
annual  charge  provided  for  m  the  charter,  such  exemp- 
tion covers  not  only  the  franchise  but  all  other  corpo- 
rate property.3 

§  1113.  Both  franchise  and  property  may  be  taxed.— Sub- 
ject to  the  requirement  that  uniformity  shall  prevail  in 
the  levy  and  collection  of  public  charges  from  all  sub- 


1  State  v.  Maine  Cent.  R.  R.  Co.,  74  Me.  376.  Where  Pullman  sleeping  cars- 
are  run  wholly  within  a  state,  the  business  may  be  taxed  as  a  privilege.  Gibson 
County  v.  Pullman,  etc.,  Car.  Co.,  42  F.  572.  See  also,  Southern-Cotton  Oil 
Co.  v.  Wemple,  44  F.  24. 

2  Atty.-Gen.  v.  B'k  of  Charlotte,  4  Jones  Eq.  287;  Chesapeake  &  Ohio  Canal 
Co.  v.  Bait.  &  Ohio  R.  R.  Co.,  4  Gill.  &  Johns.  1.  See  Penn.  College  Cases,  13. 
Wall.  214;    Davis  v.  Gray,  16  Id.  203;  Farrington  v.  Tennessee,  95  U.  S.  68:!. 

8  State  v.  Berry,  2  Harr.  N.  J.  80;  Gardner  v.  State,  1  Zab.  557;  State  B'k  v. 
People,  4  Scam.  Ill,  303;  Johnson  v.  Com.,  7  Dana,  338. 
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jects  of  taxation  belonging  to  the  same  class  the  legis- 
lature may,  in  the  exercise  of  its  plenary  power,  as 
well  impose  a  double  as  a  single  tax.  So  it  may  sub- 
ject to  taxation  both  the  franchise  and  the  property  of 
corporations.1  Or  it  may  tax  franchise  capital  and  prop- 
erty unless  it  would  conflict  with  the  state  consti- 
tution.2 


i  Augusta  B'k  v.  Augusta,  36  Me.  255;  People  v.  Worthington,  21  111.  170; 
St.  Louis  Life  Ins.  Co.  v.  Assessors,  56  Mo.  503;  Kirby  v.  Shaw,  19  Pa.  St.  258. 
A  corporation  formed  by  the  consolidation  of  previously  existing  corporations  is 
liable  to  the  tax  of  1-8  of  1  per  cent,  on  the  amount  of  its  capital  stock  required  by 
Laws  of  N.  Y.  1886,  c.  143,  §  1,  to  be  paid  on  filing  incorporation  papers  by 
"  every  corporation  incorporated  by  or  under  any  general  or  special  law  of  this 
state,  having  capital  stock  divided  into  shares,"  though  each  of  the  corporations 
so  consolidated  paid  such  tax  on  its  own  incorporation.  People  v.  Rice,  57 
Hun,  486;  11  ST.  T.  S.  249.  Revision,  N.  J.  p.  1150,  providing  for  the  taxation 
of  property  for  local  purposes,  is  not  superseded  in  respect  to  the  taxation  of 
corporations  by  Supp.  Revision  N.  J.,  p.  1016,  imposing  a  franchise  tax  on  cor- 
porations to  provide  a  revenue  for  the  state.  Tide- Water  Pipe  Co.  v.  Berry, 
(N.  J.)  21  A.  490. 

2  An  act  provided  that  "all  mortgages  and  money  owing  by  solvent  debtors, 
owned  or  possessed  by  any  person  or  persons  whatsoever,"  shall  be  liable  to 
taxation,  for  state  purposes.  Held,  that  the  act  did  not  impose  a  tax  on  mort- 
gages and  other  moneys  at  interest  in  the  hands  of  corporations  in  addition 
to  the  tax  paid  by  the  corporations  upon  their  capital  stock  invested  in  such 
mortgages  and  loans,  "persons,"  in  the  act  not  including  corporations. 
Hunter's  App.  (Pa.),  10  A.  429;  App.  of  Loughlin,  Id.  832.  When  the  stock  of 
a  manufacturing  corporation  does  not  exceed  in  value  the  property  which  it 
represents,  all  of  which  is  assessed  to  the  corporation,  it  should  not  be  assessed 
to  the  stockholders  under  the  provisions  of  R.  L.  Vt.,  §  288,  providing  for  de- 
ducting from  the  value  of  the  real  and  personal  property  on  such  a  corporation 
represented  by  the  stock,  and  itself  taxed.    Willard  v.  Pike,  59  Vt.  202 ;  9  A.  907. 

The  deposits  of  a  savings  bank  in  Maryland  invested  in  ground  rents,  reserved 
under  leases  of  99  years,  renewable  forever,  on  property  which,  by  the  law  of 
the  state,  is  assessed  to,  and  the  taxes  thereon  paid  by,  the  leasehold  owners  are 
not  liable  to  taxation  under  chapter  483,  Laws  1874,  which  provided  that  the 
officers  of  a  savings  bank  shall  furnish  to  the  comptroller,  on  or  before  the  first 
day  of  July,  in  each  year,  the  aggregate  amount  of  deposits  in  such  corporation 
and  shall  pay  to  the  treasurer,  on  or  before  the  first  day  of  January  succeeding,  out 
of  the  interest  due  the  depositors  the  state  tax  on  said  deposits."  State  v.  Cent. 
Sav.  B'k  (Md.),  10  A.  290.  Under  the  Mich.  Tax  law,  providing  that,  except 
as  to  real  estate,  all  taxation  of  state  banks  shall  be  against  the  shareholders,  a 
savings  bank  is  not  liable  to  taxation,  as  a  corporation,  for  its  fixtures  and 
surplus  of  property  beyond  its  nominal  capital  stock,  where  its  shareholders 
have  been  taxed  upon  their  shares.  Lenawee  Co.  Sav.  B'k  v.  City  of  Adrian 
(Mich.),  33  N.  W.  304. 
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The  taxation  of  the  capital  stock  of  a  private  corpo- 
ration is  a  taxation  of  its  property,  and  not  of  its  fran- 
chises and  privileges.1 

§  1114.  Double  taxation.— "When  the  capital  of  a  corpo- 
ration is  taxed  in  addition  to  a  tax  upon  its  shares  in 
the  hands  of  the  stockholders  or  upon  the  capital 
which  is  invested  in  its  property,  and  also  upon  the 
property  itself,  it  is  duplicate  taxation. 

"Where,  for  instance,  the  capital  of  a  manufacturing 
corporation  is  taxed,  and  also  the  buildings  and  ma- 
chinery in  which  it  is  invested,  it  is  as  complete  double 
taxation  as  if  a  merchant  were  taxed  upon  the  money 
value  of  his  stock  in  trade  and  upon  the  stock  itself. 
"Where,  however,  the  constitution  of  a  state  limits  tax- 
ation to  property  and  provides  for  the  taxation  of  fran- 
chises at  a  money  valuation  as  property  and  requires 
uniformity  and  equality  of  taxation,  corporations  like 
individuals  are  entitled  to  the  protection  of  such  pro- 
visions.2 

But  the  franchises  of  a  corporation  may  have  a  value 
distinct  from  that  of  the  other  property  owned  by  the 


1  Code  Ala.,  §  478,  requiring  that  the  chief  officer  of  such  a  corporation  shall 
make  return  of  all  taxable  property,  stating  the  number  of  shares  of  stock,  their 
par  and  market  value,  and  the  items  of  property  in  which  its  capital  stock  is  in- 
vested, was  not  intended  to  be  determinative  of  the  character  of  the  capital 
stock,  but  only  to  prescribe  a  method  of  listing  the  property  of  the  corporation, 
and  furnish  data  from  which  to  ascertain  the  assessable  value  of  whatever  its 
capital  was  invested  in.  State  v.  Stonewall  Ins.  Co.,  89  Ala.  335;  7  So.  7">:!. 
Act  N.  Y.  May  26th,  c.  361,  provides  that  every  corporation,  with  certain  ex- 
ceptions, doing  business  in  the  state,  shall  be  subject  to  a  tax,  upon  its  "  cor- 
porate franchise  of  business,"  to  the  amount  of  one  quarter  of  a  mill  upon  its 
capital  stock  for  each  1  per  cent,  of  its  dividends,  where  they  amount  to  6  per 
cent,  on  its  capital,  a  less  rate  to  be  paid  where  the  dividends  are  less  than  6 
per  cent.  Held,  that  the  tax  is  one  upon  the  "  corporate  franchise  "  or  privilege 
of  being  a  corporation,  and  not  on  the  capital  stock,  to  which  reference  is  made 
only  to  fix  the  amount  of  the  tax;  and  hence  its  validity  is  not  affected  by  the 
fact  that  any  part  of  the  capital  stock  is  invested  in  securities  of  the  United 
States.    Home  Ins.  Co.  v.  State,  131  U.  S.  594. 

2  People  v.  Pac.  R.  C.  Co.'s,  83  Cal.  393;  23  P.  303. 
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corporation.  Its  exercise  may  yield  a  revenue  out  of 
all  proportion  to  its  property  value  when  considered  in 
comparison  with  that  produced  by  the  other  corporate 
property.  For  this  reason  a  tax  upon  the  franchise 
additional  to  that  upon  capital  or  upon  the  tangible 
property  in  lieu  of  capital  presents  no  feature  of  injus- 
tice.1 

A  construction  subjecting  the  same  property  to  be 
twice  charged  with  a  tax  in  the  hands  of  the  same 
party  will  never  be  placed  upon  a  tax  law  unless  its 
express  words  or  the  necessary  implication  arising 
therefrom  requires  it.2 

§  1115.  Various  methods  of  taxing  corporate  property.— 

There  is  no  uniform  rule  of  taxation  of  corporate  prop- 
erties and  entities. 

'  In  some  states  fixed  sums  are  required  to  be  an- 
nually paid  into  the  state  treasury  ;  in  others  the  tax 
is  assessed  upon  the  property  of  the  corporation  as  upon 
that  of  individuals.  Others  still  ascertain  and  propor- 
tion the  tax  by  the  volume  of  business  transacted  by 
corporations  within  definite  periods,  and  require  sworn 
statements  to  be  furnished  to  the  assessor  or  other 
officer  or  a  board  as  a  basis  of  making  the  assessment. 
Still  others  assimilate  some  or  all  of  these  methods.3 

The  negotiable  coupon  bonds  of  a  corporation  are 
taxable  only  to  the  owners  of  the  same  at  their  places 


1  See  B'k  of  Commerce  v.  N.  Y.  City,  2  Black.  620;  Van  Allen  v.  The  Asses- 
sors, 3  Wall.  573;  Bradley  v.  People,  4  Wall.  459. 

2  Osborn  v.  N.  Y.  &  N.  H.  R.  R.  Co.,  40  Conn.  491;  Salem  Iron,  etc.,  Co.  v. 
Danvers,  10  Mass.  514;  B'k  of  Ga.  v.  Savannah,  Dudley  130;  Gordon's  Ex- 
ecutors v.  Bait.,  5  Gill.  231;  The  Tax  Cases,  12  Gill.  &  J.  117;  Smith  v.  Burley, 
9  N.  H.  423;  Sav.  B'k  v.  Portsmouth,  52  N.  H.  17;  Kimball  v.  Milford,  54  N. 
H.  406;  State  v.  Collector,  37  N.  J.  258;  People  v.  Comm'rs  of  Taxes,  95 
N.  Y.  554. 

8  In  Pennsylvania  certain  manufacturing  corporations  are  taxed  according  to 
the  amount  of  dividends.    McKellor,  etc.,  Co.  v.  Com.  (Pa.),  10  A.  780. 
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of  residence,  and  the  corporation  cannot  be  required  to 
impound  sufficient  of  the  interest  due  on  sueli  bonds 
to  pay  the  taxes  assessed  to  them  by  the  municipality 
where  the  corporation  is  located.1 

Precisely  similar  legislation  has  been  sustained  by 
the  supreme  court  of  the  United  States  and  by  the 
supreme  courts  of  nearly  every  state  in  the  Union. 
The  constitutionality  of  such  statutes  is  no  longer  open 
to  controversy.2 

A  statute  prescribing  the  method  last  mentioned  is 
virtually  a  tax  upon  the  franchise,  and  it  may  be  ex- 
clusive of  all  other  taxes  or  an  additional  tax.  As  has 
been  said,  each  state  may  adopt  at  will  that  system 
which  best  accords  with  its  situation  and  meets  its 
public  necessities.  It  may  be  unjust  and  fraught  with 
inequalities  and  features  of  hardships,  or  it  may  be  just 
and  equitable. 


i  Morrow  Street  R.  R.  Co.,  3  Pick.  (Tenn.)  406;  5  Ry.  &  Corp.  L.  J.  248. 
In  the  same  case  it  was  held  that  foreign  held  bonds  could  not  be  taxed  at  all  in 
the  state  of  Tennessee,  and  the  bonds  owned  by  a  resident  of  any  city  or  county  of 
the  state  could  be  taxed  only  in  the  city  or  county  where  the  owner  resides.  In 
maintaining  the  validity  of  the  statute  requiring  the  tax  upon  the  shares  to  be 
paid  by  the  corporation  at  the  place  of  its  domicile,  the  court  said:  "  Shares 
are  not  debts  of  the  corporation  as  are  its  bonds  and  other  obligations.  The 
fiction  that  personal  property  has  no  situs  but  that  of  the  owner  will  always 
yield  whenever  the  actual  fact  is  opposed  to  the  fiction,  and  when  the  purposes 
of  justice  likewise  demand  that  the  actual  situs  shall  be  examined.  Shares  are 
a  species  of  intangible  personal  property.  They  have  no  actual  situs,  such  as 
tangible  personals  have.  The  sites  of  such  an  anomalous  kind  of  intangible 
property  may  very  well  be  fixed  for  purposes  of  taxation,  at  the  place  where  the 
corporation  has  its  situs.  Such  a  situs  is  more  nearly  in  accord  with  the  fact 
than  any  other,  and  the  location  is  in  accord  with  reason  and  the  demands  of 
justice.  The  validity  of  legislation  thus  fixing  the  place  of  taxation  has  been 
more  than  once  vindicated  by  this  court." 

2  Tappan  v.  Merchants'  B'k,  19  Wall.  390;  Mendota  v.  Smith,  65  111.  44; 
American  Coal  Co.  v.  Alleghany,  59  Md.  186;  St.  Albans  v.  Car  Co.,  57  Vt.  81; 
People  v.  Tax  Commrs.,  35  N.  Y.  423.  Though  a  corporation  is  in  the  hands 
of  a  receiver  appointed  by  the  U.  S.  court  it  is  the  duty  of  its  treasurer,  who  is 
also  the  treasurer  of  the  receiver,  to  assess  the  tax  of  three  mills  on  its  bounded 
indebtedness,  as  required  by  Act  Pa.,  June  30,  1885,  and  the  receiver,  having 
paid  the  interest  in  full  without  deducting  the  tax,  the  company  is  liable  for  the 
same.    Com.  v.  Phil.  &  R.  C  &  I.  Co.  (Pa.),  20  A.  531. 
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At  any  rate,  its  provisions  are  binding  upon  the  tax- 
payer and  enforceable  against  his  property  as  long  as 
they  do  not  conflict  with  the  provisions  of  the  federal 
constitution,  or  the  exclusive  powers  vested  by  it  in 
congress. 

§  1116.  Over-valuation  not  alone  a  ground  of  objection.— 

Over- valuation  is  not  of  itself  a  ground  of  action  at  law 
for  the  excess  of  taxes  paid  beyond  what  should  have 
been  levied  upon  a  just  valuation.  The  courts  cannot 
in  such  cases  take  upon  themselves  the  functions  of 
a  revising  or  equalizing  board.1  It  is  only  when  the 
over-valuation  of  property  has  arisen  from  the  adoption 
of  a  rule  of  appraisement  which  conflicts  with  a  con- 
stitutional or  statutory  direction,  and  operates  unequally 
not  merely  upon  a  single  individual  or  corporation,  but 
upon  a  large  class  of  individuals  or  corporations,  that 
a  party  aggrieved  may  resort  to  a  court  of  equity  to  re- 
strain the  exaction  of  the  excess  upon  payment  or  ten- 
der of  what  is  admitted  to  be  due.2 

It  must  appear  that  the  enforcement  of  the  tax  would 
lead  to  a  multiplicity  of  suits  or  produce  irreparable 
injury,  or,  where  the  property  is  real  estate,  that  it  would 
throw  a  cloud  upon  the  title  of  the  complainant  before 
the  aid  of  a  court  of  equity  can  be  invoked.3 

§  1117.    Taxation   of  railroad  property  in   general. — - 

Few  classes  of  property  are  more  difficult  of  a  fair  and 
accurate  assessment  for  taxation  than  railroads.  From 
its  nature,  it  is  of  little   value  aside  from  its  earning 


1  Newman  v.  Supervisors,  45  N.  Y.  676,  687;  Bruecher  v.  Village  cf  Port 
Chester,  101  N.  T.  240,  244;  Lincoln  v.  Worcester,  8  Cush.  55,  63;  Hicks  v. 
Westport,  130  Mass.  478;  Balfour  v.  City  of  Portland,  28  Fed.  Rep.  738. 

2  See  Cummings  v.  Nat.  B'k,  101  U.  S.  153. 

8  Dows  v.  City  of  Chicago,  11  Wall.  108.  See  City  of  Milwaukee  v.  Koeffler, 
11  Am.  &  Eng.  Corp.  Cas.  495. 
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power  as  a  means  of  transportation,  if  we  except  the 
lands  used  for  depots,  machine-shops  and  the  like,  and 
the  buildings  thereon.  One  method  of  arriving  at  a 
correct  conclusion  is  to  consider  what  persons  of  good 
judgment  would  give  for  the  property,  with  a  view  of 
continuing  to  employ  it  in  business  to  which  it  is  at 
present  devoted.  Another  plan  sometimes  resorted  to 
is  to  make  its  net  earnings  the  basis  of  a  calculation, 
and  to  fix  the  valuation  for  the  purpose  of  assessment 
at  the  amount  of  capital  which  would  be  required  to 
yield  the  net  income  at  the  legal  rate  of  interest.  But 
this  plan  would  give  no  opportunity  to  make  allow- 
ances for  bad  management  or  diversions  of  receipts  to 
illegitimate  purposes,  or  for  unprofitable  business.  It 
sometimes  happens  that  owing  to  the  lack  of  remuner- 
ative business  or  to  poor  judgment  on  the  part  of  the 
management  there  are  no  net  earnings.  In  that  case 
the  property  would  escape  taxation  altogether. 

It  is  obviously  unjust  to  make  the  gross  earnings 
the  basis  of  calculation  as  is  sometimes  done.  A 
large  volume  of  business  may  signify  large  profits  or 
it  may  mean  a  loss  ;  nor  do  extensive  operations  neces- 
sarily result  from  a  large  investment.  On  the  other 
hand,  a  comparatively  small  investment  in  and  opera- 
tion of  a  line  extending  for  a  short  distance  through  fer- 
tile and  populous  sections  and  enjoying  a  monopoly  of 
the  business  may,  on  a  much  less  volume  of  gross 
receipts,  yield  a  large  aggregate  profit.1 


1  In  New  York,  in  assessing  a  railroad  for  taxation,  the  assessors  may  properly 
refer  to  the  reports  of  the  company  made  under  oath,  and,  as  required  by  law,  to 
ascertain  the  earning  capacity  of  the  road.  People  v.  Hicks,  105  (N.  T.),  198; 
11  N.  B.  653. 

The  assessment  law  of  Colorado  (Gen.  St.  Colo.,  sec.  2S47)  provides,  in  respect 
to  the  taxation  of  railroads,  that  the  "  property  shall  be  valued  at  its  full  cash 
value,  and  assessments  shall  be  made  upon  the  entire  railway  within  this  state, 
and  shall  include  the  right  of  way,  road-bed,"  etc.  Held,  that  the  term  "  right 
of  way,"  as  used  in  the  statute  (Gen.  St.,  sec.  2847),  does  not  relate  to  a  mere 
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§   1118.  The  Connecticut  scheme  of  railroad  taxation.— 

No  fairer  or  more  accurate  method  can  be  found  than 
that  provided  by  the  statutes  of  Connecticut.  There 
the  market  value  of  the  shares  of  railroads,  at  the  date 
of  assessment,  is  taken  as  its  true  valuation,  and  the 
property  of  the  railroad  company  is  fixed  at  the  aggre- 
gate value  of  its  entire  capital  stock.     By  making  such 


intangible  right  of  crossing,  but  to  the  strip  of  land  appropriated  by  the  railroad 
company  for  its  use,  and  upon  which  its  road-bed  has  been  built.  Keener  v. 
Union  Pac.  Ey.  Co.,  31  P.  126. 

The  New  Jersey  Law  for  taxing  railroads  (P.  L.  1884,  p.  142)  directs  the 
valuation  of  the  property  of  these  two  classes  of  companies  to  be  made  in  a  dis- 
tributive mode;  that  is,  (1)  off  the  main  stem;  (2)  the  other  real  estate  used  for 
railroad  purposes ;  (3)  the  tangible  personal  property ;  (4)  the  franchises.  Cen- 
tral R.  R.  v.  State  Board  of  Assessors,  49  N.  J.  L.  1;  7  A.  306. 

The  laws  of  Kentucky  provide  for  railroad  taxation  by  means  of  valuation  by 
a  state  board  of  equalization,  and  a  certification  of  such  assessment  lists  to  the 
county  court  and  the  railroad  liable  for  the  taxes.  Kentucky  Cent.  R.  Co.  v. 
County  of  Pendleton  (Ky.),  2  S.  W.  176.  In  Illinois  it  is  provided  that  railroad 
property  shall  be  assessed  at  its  fair  cash  value  (Revenue  Act,  sees.  3,  4),  and 
that  for  the  assessment  of  railroad  property  by  the  state  board  of  equalization, 
a  tax  assessed  against  railroad  property,  based  upon  a  valuation  by  the  board 
somewhat  above  its  conceded  value,  is  valid,  although  all  other  property  in  the 
same  townships  was  assessed  by  the  town  assessors  at  one-third  of  its  value. 
Illinois  &  St.  L.  R.  &  Coal  Co.  v.  Stookey,  122  111.  358;  13  N.  E.  516. 

Where  a  state  constitution  in  one  section  provides  for  equality  of  taxation  and 
another  specifies  what  property  is  subject  to  taxation,  these  provisions  taken  to- 
gether have  not  the  effect  of  preventing  the  legislature  from  modifying  the  terms 
of  a  provision  for  the  payment  by  a  railroad  company  of  a  percentage  of  gross 
earnings  in  lieu  of  another  taxation,  where  that  method  had  been  established 
prior  to  the  adoption  of  the  constitution.  In  re  County  of  Stevens  (Minn.),  31 
N.  W.  942. 

In  estimating  the  value  of  railroad  property  for  taxation,  the  cost  of  the  ac- 
quisition of  such  property  is  not  an  absolute  criterion  of  such  value,  but  is  an 
important  element  in  the  circumstances  on  which  a  judgment  on  the  subject  is 
to  be  formed.  Cent.  R.  R.  v.  State  Board  of  Assessors,  49  N.  J.  L.  1;  7  A.  306. 
Under  Rev.  St.  111.,  c  120,  §  109,  which  provides  that  railroad  property  shall 
be  assessed  by  the  state  board  of  equalization  as  "  railroad  track  "  and  "  rolling 
stock,"  and  the  amount  of  such  assessment  certified  to  the  county  clerics,  and 
by  them  distributed  among  the  several  municipalities  entitled  thereto,  it  is  suffi- 
cient in  the  lists  of  property  upon  which  road  taxes  are  levied  to  describe  rail- 
road property  as  "railroad track,"  ''proportion of  rolling  stock,"  " rolling  stock 
main  line,"  and  "main  track."  Wabash  Ry.  Co.  v.  People  (111.),  27  N.  E.  456. 
Road  taxes  levied  in  a  district  through  which  a  railroad  runs  are  not  a  lien 
on  railroad  property  lying  within  the  county,  but  outside  the  district.  Wabash 
Ry.  Co.  v.  People  (111.),  27  ST.  E.  456. 
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value  the  basis  the  valuation  of  the  portion  within  the 
state  of  a  railroad  extending  into  or  through  two  or  more 
states  can  be  easily  proportioned  to  the  entire  length 
of  the  road.  In  the  same  manner,  the  proportion  of 
the  taxes  to  which  each  county,  district  or  municipal- 
ity in  which  a  portion  of  the  road  lies  is  entitled  may 
be  readily  found. 

If  the  cash  on  hand  or  other  personal  property  and 
the  real  estate  owned  by  the  company  outside  of  its 
roadway,  roadbed,  structures  and  superstructures  have 
been  taxed  separately,  the  amount  of  taxes  paid 
on  these  should  be  deducted  from  the  capital  stock 
taxes.  Such  deduction  is  provided  for  by  the  Connec- 
ticut statute.1 

§  1119.  Railroads  in  more  than  one  state. — Where  a 
railroad  lies  partly  in  two  or  more  states,  one  of  them 
cannot  tax  the  value  of  the  entire  road  either  directly 
or  indirectly.  It  cannot  fix  the  valuation  of  the  part 
within  the  state  at  the  value  of  the  entire  capital  stock, 
but  should  ascertain  the  value  of  the  entire  line  or  the 
entire  capital  stock,  if  that  is  made  the  basis  of  valua- 
tion, and  then  place  such  a  proportion  of  the  valuation 
upon  the  part  within  the  state  as  its  length  bears  to 
the  entire  length  of  the  road.2 

In  estimating  the  value  of  the  property  of  a  railroad 
company  by  reference  to  the  current  cash  value  of  the 
entire  number  of  its  shares,  the  current  cash  value  of 
outstanding  bonds  secured  by  mortgage  upon  its  prop- 
erty should  be  subtracted  from  the  result.8 


1  Sees.  5  and  6,  act  of  1876,  concerning  taxation  of  railroads  for  construction 
of  this  statute,  see  State  v.  Housatonic  R.  R.  Co.,  48  Conn.  44. 

2  State  Treasurer  v.  Auditor  General,  46  Mich.  224;  Louisville,  etc.,  R.  R. 
Co.  v.  The  State,  8  Heisk,  663. 

3  State  R.  R.  Tax  Cases,  92  U.  S.  575. 
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§  1120,  Exemptions  not  favored — Exemptions,  not 
being  favored,  cannot  be  derived  by  implication  ;l  and 
being  a  .personal  privilege,  an  exemption  cannot  be 
assigned  or  transferred.2 

A  subsequent  legislative  act,  taxing  the  property  of 
a  new  corporation  formed  by  the  consolidation  of  two 


i  St.  L.  I.  M.  &  S.  R.  Co.  v.  Laflin,  30  Ark.  693;  Weston  v.  Shawano  Co., 
44  Wis.  257 ;  Jones  &  N.  Mfg.  Co.  v.  Com. ,  69  Pa.  137 ;  Providence  B'  k  v.  Billings, 
4  Pet.  514;  Phila.  &  W.  E.  Co.  v.  Md.,  10  How.  376;  Delaware  R.  It.  Tax  Case, 
IS  Wall.  206;  State  v.  Matthews,  3  Jones  L.  451;  Gordon  v.  Baltimore,  5  Gill, 
231;  Judson  v.  State  Minor  Ala.,  150;  St.  LouiS  v.  Boatman's  Ins.  <fc  Trust  Co., 
47  Mo.  150.  They  are  not  favored.  Sioux  City  v.  Independent  School  Dist.,  55 
la.  152;  Griswold  College  v.  State,  46  la.  275;  Tucker  v.  Ferguson,  22  Wall.  573; 
Burlington  &  M.  R.  R.  Co.  v.  Hayne,  19  la.  143.  They  are  contrary  to  public 
policy.  Consequently  can  only  be  allowed  when  granted  in  clear  and  unmis- 
takable terms.  Nashville  C.  &  St.  L.  R.  Co.  v.  Marion  Co.,  7  Lea,  065;  Wilson 
v.  Gaines,  103  U.  S.  421;  Hage  v.  Richmond  &  D.  R.  Co.,  99  U.  S.  349;  Allen 
v.  Morse,  72  Me.  502;  Erie  R.  Co!  v.  Penn.  21  Wall.  492;  People  v.  Long  Island 
City,  76  N.  Y.  20;  People  v.  New  York  Tax  Commrs.,  76  N.  Y.  64.  They  must 
be  strictly  construed.  R.  R.  Co.  v.  Berks  Co.,  6  Pa.  70;  People  v.  New  York 
Tax  Commrs.,  76  N.  Y.  77;  Wayne  Co.  v.  Delaware  *  H.  Canal  Co.,  15  Pa.  351; 
Crawford  v.  Bun-ell,  Twp.  53  Pa.  219;  Com.  v.  Chesapeake  &  O.  R.  Co.,  27 
Gratt.  348;  Charles  River  Bridge  v.  Warren  Bridge,  11  Pet.  548.  "Immunity 
from  taxation  by  the  state  will  not  be  recognized  unless  granted  in  terms  too 
plain  to  be  mistaken."  Chicago,  B.  &  K.  C.  R.  Co.  v.  State  of  Missouri,  7  S. 
Ct.  1300. 

A  railroad  charter  providing  that  it  should  pay  to  the  state  a  certain  sum  of 
taxes,  ''and  no  more,"  held,  these  words  are  »  limitation  as  to  state  taxation 
only,  and  do  not  relieve  from  county  taxes.  Kentucky  Cent.  R.  Co.  v.  County 
of  Pendleton  (Ky.),  2  S.  W.  176. 

For  an  act  held  to  confer  exemption,  see  Prop.  Rural  Cemetery  v.  Commrs.  of 
Worcester  County  (Mass.),  25  N.  E.  618. 

A  contract  between  a  state  and  a  railroad  company  that  the  state  will  accept 

from  the  company  a  percentage  on  the  cost  of  their  road  in  lieu,  and  satisfac- 

-  tion  of,  all  other  taxation,  applies  as  well  to  franchises  and  property  acquired 

after  the  act  as  to  those  previously  granted..   Dixon,  J.,  dissented.     State  v. 

Morris  &  E.  R.  Co.,  49  N.  J.  L.  193;  7  A.  826. 

So  an  act  exempting  the  lands  of  a  railroad  and  canal  company  exempts  also 
all  improvements  made  thereon  for  railroad,  canal,  depot,  transhipping,  or 
landing  purposes,  a  grain  elevator  thereon,  built  by  a  railroad  company,  is 
exempt  from  such  taxation.    State  v.  Jersey  City  (N.  J.),  9  A.  782. 

A  corporation  whose  business  is  collecting  and  selling  ice,  is  not  such  a  manu- 
facturing company  as  is  contemplated  by  the  act  of  1881  (Laws  N.  Y.  1881,  c. 
361),  exempting  manufacturing  companies  from  taxation.  People  v.  Knicker- 
bocker Ice  Co.,  99  N.  Y.  181 ;  1 N.  E.  669. 

2  State  v.  Whitworth,  S  Lea,  594;  East  Tenn.  Va.  &  Ga.  R.  Co.  v.  Hamble- 
ton  Co.,  i02TJ.  S.  273. 

81 
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old  corporations,  one  of  whose  property  was  previously- 
exempt,  is  not  a  violation  of  the  constitution  as  to  im- 
pairing the  obligation  of  contracts.1 

Real  property  belonging  to  a  county,  used  for  private 
purposes,  and  from  which  the  county  receives  rent,  is 
not  exempt  from  taxation.2  But  exemption  of  the  prop- 
erty of  churches,  hospitals,  and  other  charitable  institu- 
tions is  given  a  reasonable  construction,  being  designed 
for  the  public  benefit.3 

§  1121.  Effect  of  consolidation  upon  exemption— Subse- 
quent laws. — A  constitutional  or  general  statutory  pro- 
hibition against  exempting  property  from  taxation, 
passed  before  the  consolidation  of  two  old  corporations, 
applies  to  the  property  acquired  by  or  passing  to  the 
new  corporation  formed  by  the  consolidation ;  and  all  the 
property  of  the  latter  may  be  thereafter  taxed  as  other 
property,  although  by  the  terms  of  its  charter  the  prop- 


1  State  v.  Keokuk  &  Western R.  Co.,  6  L.  R.  Ab.  (Mo.)  222;  Atlantic*  G.  R. 
Co.  v.  Georgia,  98  U.  S.  359;  Petersburg  v.  Petersburgh  R.  Co.,  29  Gratt,  773; 
Atlanta  &  R.  A.  L.  R.  Co.  v.  State,  63  Ga.  483. 

2  Inhabitants  of  County  of  Essex  v.  B'd  of  Assessors,  City  of  Salem  (Mass),  26 
X.  E.  431. 

3  Laws  N.  Y.  1889,  c.  462,  provides  that  the  portion  of  the  property  of  a  cer- 
tain incorporated  hospital  society,  "  from  which  no  income  is  derived,  shall  be 
exempt  from  taxation,  so  long  as  the  same  shall  be  used  exclusively  for  the  pur- 
poses for  which  said  society  was  chartered."  The  society  had  a  farm,  used  ex- 
clusively for  its  charter  purposes,  and  which  was  not  self-supporting.  The  farm 
products  were  almost  entirely  used  in  the  hospital,  but  occasionally  insignificant 
articles  were  sold,  and  the  proceeds  were  applied  to  the  support  of  inmates  of 
hospital  buildings  on  the  farm.  Held,  that  such  proceeds  were  not  "income," 
within  the  meaning  of  the  statute,  and  that  exemption  was  not  waived  by  the 
society  charging  patients  able  to  pay,  the  money  received  from  them  being 
wholly  applied  to  the  support  of  and  attendance  on  patients  who  could  not  pay. 
People  v.  Pnrdy,  12  N.  T.  S.  307.  Under  Const.  Minn.,  art.  9,  sec.  3,  exempt- 
ing from  taxation,  "churches,  church  property  used  for  religious  purposes, 
and  houses  of  worship,"  a  rectory  or  parsonage  used  primarily  as  the  residence 
of  the  priest  or  minister  is  not  exempt,  though  the  children  from  the  parish 
school  are  taken  into  the  rectory  for  morning  prayers,  and  the  sewing  society  and 
Sunday  school  teachers  meet  there,  and  the  rector  there  hears  recitations  by 
classes  from  the  school.  Ramsey  County  v.  Church  of  the  Good  Shepherd 
(Minn.),  47  N.W.  783. 
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erty  of  one  of  the  corporations  had  previously  en-joyed 
an  exemption.  The  same  rule  applies  where  the  con- 
solidation takes  place  under  general  incorporation  laws 
or  special  charters. 

These  principles  are  not  affected  by  the  fact  that 
several  of  the  consolidating  companies  were  domestic 
and  others  foreign.1  But  in  the  absence  of  any  such 
prohibition  that  portion  of  the  property  which  was 
exempt  from  taxation  will  continue  to  be  exempt,  and 
that  portion  which  was  subject  to  taxation  will  con- 
tinue so.  Such  is  the  doctrine  of  most  of  the  eases. 
The  new  corporation  takes  its  powers  and  privileges, 
not  from  the  old  companies,  which  are  thereby  dissolved, 
but  from  the  act  authorizing  the  consolidation  subject 
to  laws  and  constitutional  provisions  then  in  force.2 

§  1122.  Construction  of  exemption  as  affecting  shares. 

— An  exemption  may  extend  to  part  or  all  of  the  prop- 
erty of  a  corporation  as  well  as  capital  stock,  or  it  may 
not  affect  any  of  such  property  and  extend  to  the  sfoares 
outstanding. 

The  questions  whether  an  exemption  of  the  corpo- 
rate property,  franchises  or  capital  stock  from  taxation 
exempts  also  the  shares  of  stock  from  taxation,  and 
whether  an  exemption  of  the  shares  exempts  the  cor- 
porate property,  franchises  and  capital  stock,,  have 
sometimes  given  rise  to  litigation,  and  required  courts 
to  construe  the  statutory  provisions  under  which  such 


i  State  v.  Keokuk  &  West.  R.  Co.  (Mo.),  6  L.  R.  An.  222.  See  also,  State  v. 
Carruth,  67  Mo.  445;  Central  R.  &  Bkg.  Co.  v.  Ga.  92  U.  S.  665;  Marine 
Cent.  Co.  v.  Maine,  96  U.  S.  499;  Clearwater  v.  Meredith,  1  Wall.  25;  Atlantic  & 
G.  K.  Co.  v.  Ga.,  98  U.  S.  359;  McMahan  v.  Morrison,  16  Ind.  172;  Lauman  \. 
Lebanon  Val.'R.  Co.,  30  Pa.  St.  42;  Memphis  &  L.  R.  R.  Co.  v.  R.  R.  Cbmmrs., 
112  U.  S.  619,  622. 

2  State  v.  Keokuk  &  West.  R.  Co.,  supra.  Clearwater  v.  Meredith,  1  Wall. 
38;  Shields  v.  Ohio,  95  U.  S.  323;  Lauman  v.  Lebanon  Val.  R.  Co.,  30  Pa.  42. 
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exemptions  were  claimed.  But  there  is  considerable 
conflict  of  decision  on  the  first  question,  caused,  no 
doubt,  by  differences  in  the  phraseology  of  statutes.1 

With  respect  to  the  second  question,  the  authorities 
are  more  harmonious.  According  to  the  decided  weight 
of  authority,  an  exemption  of  shares  exempts  also  the 
corporate  franchises,  capital  stock  and  property  gen- 
erally.    The  basis  of  the  decisions  is  the  acknowledged 


1  In  Kentucky  and  New  Jersey,  Indiana  and  in  the  federal  courts  an  exemp- 
tion of  either  one  or  all  of  property  franchises  or  capital  stock  exempts  by  im- 
plication the  shares  of  stock.  Johnson  v.  Com.,  7  Dana  (Ky.),  338;  State  v. 
Branin,  23  N.  J.  L.  484;  Same  v.  Bentley,  Id.  532;  King  v.  City  of  Madison,  17 
Ind.  48;  Gordon  v.  App.  Tax  Court,  3  How.  133.  See  also,  State  of  Tenn.  >. 
Whit  worth.  22  Fed.  Rep.  75;  Id.  81;  aff'd  117  U.  S.  139;  Hannibal  &  St.  Joseph 
E.  E.  Co.  v.  Shacklett,  30  M6.  550;  New  Orleans  v.  Houston,  119  U.  S.  265; 
Cooley  on  Taxation  (2d  Ed.),  212;  U.  S.  v.  E.  E.  Co.,  17  Wall.  322.  Act  La.. 
1SS8,  No.  85,  §  27,  provides  that  corporate  stocks  shall  be  assessed  to  the  stock- 
holders, deducting  from  the  value  of  each  share  its  pro  rata  of  all  property  as- 
sessed directly  to  the  corporation,  and  all  of  its  exempt  property.  Section  1 
levies  a  tax  on  the  value  of  all  property  in  the  state  except  such  as  is  expressly 
exempted  by  the  constitution.  Const.  La.  art.  207,  provides  that  certain 
designated  property  shall  be  exempt,  and  no  other.  Held,  that  the  words 
"  exempt  property  "  were  confined  to  the  property  enumerated  in  the  constitu- 
tion, and  that  the  value  of  state  and  city  bonds  exempt  from  taxation  in  the 
hands  of  the  corporation  was  not  to  be  deducted  from  the  value  of  the  shares 
assessed  to  the  stockholders.    Parker  v.  Sun  Ins.  Co.  (La.),  8  So.  618. 

Eev.  St.  Ind.  18S1,  §§  6305,  6308,  which  provide  that  the  property  of  a  cor- 
poration shall  not  be  assessed  at  a  greater  rate  than  that  of  an  individual,  and  that, 
"where  the  tangible  property  or  the  capital  stock  of  an  incorporated  company 
is  listed  and  assessed,  the  shares  of  capital  stock  of  such  incorporated 
company  shall- not  be  listed  and  assessed,"  clearly  prohibits  the  assessment  of 
the  capital  stock  where  the  entire  capital  is  invested  in  tangible  property  which 
is  duly  listed  and  returned  for  taxation.  Hyland  v.  Brazil  Block  Coal  Co. 
(Ind.),  26  N.  E.  672.  The  question  has  been  passed  upon  in  but  few  of  the 
other  states.  In  Maryland,  North  Carolina  and  Tennessee  such  exemption  has 
been  held  not  to  extend  to  the  shares  of  stock.  See  Tax  Cases,  12  G.  &  J. 
(Md.),  117;  App.  Tax  Court  v.  Eice,  50  Md.  392;  County  Commrs.  v.  Annapolis, 
etc.,  R.  B.  Co.,  47  Md.  592;  Gordon  Ex'rs.  v.  Mayor,  etc.,  5  Gill.  (Md.),  231; 
Belo  v.  Commrs.  of  Forsyth,  82  N.  C  415;  Union  B'k  v.  State.  9  Yerg.  (Tenn.), 
490;  City  of  Memphis  v.  Farrington,  S  Baxter  (Tenn.),  539.  Compare  State  v. 
Bait.  &  O.  E.  E.  Co.,  48  Md.  49.  In  County  Commrs.  v.  Annapolis,  etc.,  K.  E. 
Co.,  supra.,  the  court  say:  "  To  make  out  the  claim  to  this  exemption  from  the 
taxing  power  of  the  state,  so  essential  to  the  support  of  its  government,  it  is  in- 
cumbent upon  corporations  to  show  that  the  power  to  tax  has  been  clearly  re- 
linquished by  the  state." 
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principle  that  a  tax  on  the  property  represented  by  the 
stock  is  substantially  a  tax  on  the  stock  itself,  and  an 
additional  tax  upon  the  latter  would  be  double  tax- 
ation.1 


1  Scotland  Co.  v.  Mo.  la.,  etc.,  Ry.  Co.,  05  Mo.  123;  County  Commrs.  v. 
Annapolis,  etc.,  E.  E.  Co.,  47  Md.  592;  B'k  of  Cape  Fear  v.  Edwards,  5  Ired. 
Law  (N.  C),  516;  Tax  Cases,  12  G.  &  J.  (Md.),  117;  Mayor,  etc.,  of  Bait.  v. 
Bait.  &  O.  E.  E.  Co.,  6  Gill.  (Md.),  288;  Gordon's  Exrs.  v.  Mayor,  etc.,  of  Bait., 
5  Gill.  (Md.),  231.  Compare  Wilmington  &  W.  E.  E.  Co.  v.  Eeid,  64  N.  C.  226; 
Ealeigh,  etc.,  E.  E.  Co.  v.  Eeid,  Id.  155;  State  v.  Petway,  2  Jones'  Eq.  (N.  C.) 
396.  Shares  are  not  exempt  by  reason  of  an  exemption  or  bonds  owned  by  the 
corporation.    Home  Ins.  Co.  v.  Board  of  Assessors  (La.),  8  So.  481. 
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(THE  FIGURES  REFER  TO  SECTIONS  ;    N.  TO  NOTES  REFERRED 
TO  IN  THE  -SECTIONS.) 

ABANDONMENT. 

and  transfer  without  consolidation,  111. 

as  cause  for  winding  up  in  equity,  1004. 

by  corporate  management  as  ground  for  appointing  receiver,  848. 

of  corporate  enterprise,  as  a  defence,  566. 

distinguished  from  dissolution,  1007. 

ABATEMENT  OF  ACTIONS. 

of  action  in  state  court  by  dissolution  of  corporation  in  federal  court, 
1014,  n. 

(See  Dissolution,  Equity.) 

ABUTTING  OWNERS.    (See  Eminent  Domain,  Compensation,  Damages, 

Railroads). 
ACCEPTANCE. 

by  corporation  of  preliminary  subscription,  331. 

after  organization  of   grant  previously  made   effectual, 
208,  n. 
by  creditor  upon  consolidation,  what  constitutes,  109. 
of  certificate  sufficient  to  charge  one  as  shareholder,  791,  n. 
no  formal  required  of  conveyance  of  real  estate,  209. 

ACCOMMODATION. 

indorsement,  corporation  not  bound  by,  179. 

ACCUMULATIONS. 

of  earnings  may  be  used  to  make  improvements,  448. 
(See  Dividends,  Railboad  Companies.) 

ACKNOWLEDGMENT. 

of  articles  of  incorporation,  34. 

of  corporate  instruments  by  president,  195. 

ACQUIESCENCE. 

as  evidence  of  acceptance  of  terms  of  consolidation,  109, 
authority  of  the  state  presumed  from,  17. 
implied  from  absence  from  meeting,  375. 
assent  presumed  from,  278. 

by  entire  membership  bars  an  action  by  corporation,  605. 
81 
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Acquiescence— Continued. 

of  original  holder  of  stock  no  bar  to  subsequent,  468. 

of  members  effecting  release  of  directors,  412. 

in  other  wrongful  acts  no  bar,  637. 

in  illegal  acts  no  bar,  637. 

of  complaining  shareholder  as  a  defense,  636. 

must  have  been  with  full  knowledge  of  facts,  636. 

of  shareholders  of  preference  given  others,  451. 

of  members  of  corporation  de  facto  must  be  shown,  58. 

of  corporation  in  act  of  agent,  633. 

when  acts  of  must  be  shown,  58. 

(See  Estoppel,  Waiver.) 

ACQUISITIONS. 

future  as  a  subject  of  mortgage,  156. 

ACTIONS. 

against  derelict  agents,  Chap.  XXTV. 
against  corporations  on  contracts,  Chap.  XXVIII. 
for  unauthorized  registry,  522. 
where  corporate  agents  refused  to  defend,  627. 
against  directors  for  wrongful  payment  of  dividends,  431. 

inust  be  brought  by  member  not  personally  disqualified, 

638,    639. 
for  fraudulent  diversions,  718. 
of  voluntary  and  incorporated  associations,  668,  669. 
unregistered  transference  may  maintain,  631. 
against  receiver  to  establish  mechanic's  lien,  880. 
between  shareholders  for  contribution,  827. 
depends  upon  form  of,  593,  n. 

members  of  voluntary  associations,  668. 
none  lies  against  association  for  slanderous' words,  669,  n. 
by  corporation  in  its  own  right,  609. 
by  equitable  owner  of  shares,  631. 
by  members  against  corporation  at  law,  549 

cases  where  there  should  be  no  delay,  625. 
limitations  upon,  624. 
motives  for  bringing  immaterial,  622. 
not  delayed  where  remedy  would  be  thereby  lost,  627. 
t6  set  aside  election,  629. 

of  mutual  benefit  society,  when  legal  and  when  equitable,  677. 
in  case  of  cancellation  of  subscriptions,  565. 
summary  of  principles  governing,  632. 
without  previous  demand  upon  corporation  to  sue,  612. 
in  foreign  corporation,  540. 
by  officers  on  account  of  corporation,  619. 
hy  owners  of  shares  in  two  corporations,  614. 
by  pledgee  of  shares,  504. 
by  purchaser  of  illegally  issued  shares,  553. 
by  receivers  against  directors,  668. 
by  trustee  upon  dissolution,  1019. 
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Actions — Continued. 

equitable  character  of  members'  action  explained,  610. 
character  of  depends  upon  nature  of  wrong  to  be  redressed,  548. 

not  altered  by  that  of  tribunal,  641. 
change  of  from  legal  to  equitable,  694. 
of  creditors,  not  dependent  upon  the  making  of  calls,  786. 
for  unpaid  capital  where  brought,  823. 
for  money  paid  for  ultra  vires  object  which  fails,  776. 
founded  upon  spurious  stock,  772. 
growing  out  of  corporate  interests  distinguished,  548. 
in  equity  by  members  against  corporation,  549. 

to  compel  assessment  to  be  made,  674. 
lies  to  compel  issuance  of  certificate,  312. 
on  collateral  contracts  of  associations,  671. 
by  holders  of  mutual  benefit  certificates,  limitations  upon,  674. 
removal,  of  538. 

results  of  when  shared  in  by  members  equally,  605. 
revival  of  after  dissolution,  1020. 
rights  of  not  affected  by  appointment  of  receiver,  861. 
rights  of  in  voluntary  association  for  benefits  and  death  losses,  675. 
shareholders'  expenses  of,  643. 

though  given  by  law  of  domicil  may  not  lie  in  another  state,  83. 
to  enforce  subscriptions,  cumulative  to  right  of  forfeiture,  294. 
to  prevent  wrongful  forfeiture  and  suspension  of  contracts,  672. 
to  set  aside  fraudulent  transactions  by  agents,  617. 

illegal  transfers,  may  be  brought  by  receivers,  864. 
various,  for  fraud  in  obtaining  subscriptions,  464,  647. 
what  will  lie  for  fraud  in  obtaining  subscription,  646,  647. 
where  property  taken  for  subscriptions  at  over-valuation,  599. 
when  right  of  against  shareholder  accrues,  821. 
when  will  lie  against  promoters,  660. 

(See  Pleadings,  Practice,  Tbial,  Remedies,  Liabilities.) 

ADJOURNED  MEETINGS.    (See  Meetings.) 

ADMINISTRATORS. 

right  of  to  vote  at  corporate  meeting,  380  and  n. 
capacity  to  act  as  may  be  conferred  upon  corporation,  79,  n. 
character  of  foreign  corporation  as  recognized,  79,  n. 
as  beneficiary  in  mutual  benefit  certificate,  354,  n. 

(See  Meeting,  Liabilities,  Tkansfeb  of  Stock.) 
ADMISSIONS. 

and  statement  of  agents,  756. 

(See  Agents,  Actions,  Cbeditokp.) 
ADOPTION. 

by  corporation  of  promoters,  contracts,  663. 

ADVANCE  PAYMENT. 

of  nominal  sum  or  percentage  of  subscriptions,  345  and  a. 
offer  upon  joining  association,  678. 
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AGENCY.    (See  Agents,  Legislature.) 

AGENTS. 

apparent  authority  of,  when  sufficient,  177. 

appointment  of  to  receive  process,  88. 

are  personally  bound  by  act  in  excess  of  corporate  powers,  747. 

authority  of  not  confined  to  place,  196. 

directors  to  appoint,  187. 

scope  of  how  determined,  183. 

not  derived  from  repetition  of  acts,  183. 

to  appoint  sub-agents,  192, 
breaches  of  trusts  and  mismanagement  by,  no  ground  for  appointing  re- 
ceiver, 852. 
cannot  exceed  powers  of  corporation,  177. 
serve  adverse  interest,  197, 199. 
purchase  corporate  property,  199. 
collective,  members,  in  corporate  meeting  constitute,  176,  548. 
construction  of  authority  of,  192. 
default  of,  no  protection  to  corporation,  470. 
designation  of  in  preliminary  subscription,  302. 
when  designated  in  preliminary  subscription  may  sue,  303. 
failure  of  foreign  corporation  to  designate  does  not  defeat, 
service  of  process  in  ordinary  way,  88. 
fiduciary  relation  of,  197. 
for  what  responsible  to  stockholders,  620. 
general  law  of  agency  applicable,  174. 
implied  authority  of,  187. 
lex  domicillii  determines  authority  of,  80. 
lex  loci  contractus  determines  legality  of  acts,  80. 
of  association,  authority  of  to  waive  forfeiture,  677,  n. 
liability  of  for  frauds,  936  et  seq. 
managing,  implied  authority  of  to  call  corporate  meetings,  392. 

right  of  to  pay  dividends  in  property,  443. 
matters  within  exclusive  cognizance  of,  180. 
may  represent  principals  having  adverse  interests,  198. 
may  accept  subscriptions  in  property  when  and  how,  792. 
notice  of  adverse  interest  destroys  presumption  of  authority,  183. 
power  of  municipal  agents  to  make  subscription,  292. 
of  de  facto  corporations,  authority,  and  powers,  of,  52. 
personal  liability  of  for  false  representations,  939. 

on  contracts,  743. 
possess  no  implied  authority  to  indorse  for  accommodation,  179. 
presumption  of  authority  of  generally,  178,  180. 

from  acquiescence,  192. 
proof  of  appointment,  740. 

representations  of  when  and  how  for  binding  on  corporation,  757. 
service  of  process  on,  539. 
statements  and  admissions  of,  756. 
termination  of  term  of  employment,  180. 
true  test  of  authority,  184.  • 
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AGREEMENTS. 

collateral  parol  not  binding,  316. 

secret  not  to  enforce  subscriptions  not  binding,  800. 

collusive,  as  to  payment  of  subscriptions,  345,  800. 

mutual  before  incorporation,  not  enforceable  as  subscriptions,  300,  301, 

305. 
new,  as  defence  to  action  on  mutual  benefit  certificate,  686. 
to  contribute  capital  and  form  a  corporation  when  enforcable,  306. 
to  make  donations  to  future  corporation  enforceable,  300. 
to  subscribe,  specific  performance,  of,  305. 

distinguished  from  subscription,  299,  300. 
with  corporation  to  purchase  shares,  308, 
with  third  party  to  pay  subscription  no  defence  to  action  for  unpaid 

capital,  815,  h. 

AGRICULTURAL  SOCIETIES. 

corporate  powers  and  liabilities  of,  24. 
sale  of  corporate  property  of  373,  n. 

ALABAMA. 

rule  as  to  doctrine  of  ultra  vires,  765. 

transferree  without  notice  protected  in   from  sale  on  execution  against 

vender,  510. 
rule  that  applicant  for  mandamus  to  compel  inspection  need  not  disclose 

purpose,  657. 
statute  making  assignment  in  insolvency  equivalent  to  dissolution,  435,  n. 

ALIEN". 

is  qualified  as  director  unless  expressly  disqualified  416,  n. 

ALLEGATION'S.     (See  Pleadings,  Actions.) 

ALLEGIANCE. 

corporations  owe  like  individuals,  3. 

ALLOTMENT  OF  SHARES.     (See  Dividends.) 

ALTERATION  OF  ARTICLES. 

before  organization  releases  previous  signers,  310,  n. 

ALTERATION  OF  CHARTERS.    (See  Amendment,  Charter,  Contract.) 

AMALGAMATION.    (See  Consolidation.) 

AMENDMENT. 

beneficial  to  corporation,  284. 

authorizing  issue  of  preferred  stock  valid,  601. 

of  articles  of  incorporation  how  made,  36. 

upon  irregular  consolidation,  111. 
of  charter,  a  new  contract,  284. 

cannot  affect  violation  of  constitutional  prohibition,  against 

creation  of  corporations  by  special  act,  30. 
grants  a  new  charter,  30. 
conditioned  upon  acceptance,  1064. 
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AMOTION. 

meaning  of,  524. 

distinguished  from  disfranchisement,  524. 
(See  Expulsion.) 
APPEARANCE. 

estoppel  by  entering,  and  pleading  to  action,  47. 

APPOINTMENT.    (See  Agents,  Directors.) 

ARREARS. 

payment  of  upon  reinstatement  of  member  of  association,  536. 
ARTICLES  OF  ASSOCIATION.     (See  Articles  op  Incorporation.) 
ARTICLES  OF  INCORPORATION. 

alterations  in  before  filing  releases  previous  subscribers,  310,  n. 

amended,  how  executed,  effect  of,  36. 

defective  execution  of,  2*75. 

defects  and  omissions  in,  slight  will  not  defeat,  37. 

effect  of  illegality  or  immorality  in,  56. 

execution  of  equivalent  to  acceptance,  34. 

fatal  defects  in,  what  are,  832. 

may  be  aptly  designated  as  charter,  34. 

may  include  many  purposes,  62. 

are  best  evidence  of  purpose  of  incorporators,  112. 

membership  by  signing,  274. 

provisions  in  as  to  paying  subscriptions  and  beginning  business,  342. 

publication  of,  37. 

reference  to  in  subscription,  294. 

result  of  failure  to  file,  832. 

signing,  acknowledging,  and  filing  necessary,  34. 

what  should  contain,  35. 
ASSENT.    (See  Acquiescence,  Contracts,  Estoppel.) 

to  illegally  incurring  liabilities  on  the  part  of  corporation  by  directors,  924. 

ASSESSMENTS. 

amount  of  how  regulated,  557. 

beyond  par  value,  views  of  California  court,  343. 

by  receiver  validity  of  cannot  be  collaterally  attacked,  857. 

cannot  be  collected  for  ultra  vires  purpose,  567. 

cannot  generally  be  collected  beyond  par  value  of  stock,  343. 

be  levied  at  common  law  until  full  capital  is  subscribed,  342. 
duty  to  make  to  pay  death  losses  in  voluntary  association,  676. 
extent  of  liability  to  pay,  343. 
in  mutual  benefit  societies,  essentials  of,  364. 
invalid,  not  susceptible  of  ratification,  560. 
liability  for  of  transferrer  and  transferree  respectively,  501. 
neglect  of  officers  of  association  to  make,  effect  of,  674. 
non  payment  of,  results  generally,  364. 

as  ground  of  forfeiture,  534. 
powers  of  receivers  with  respect  to,  867. 
tender  of  to  president,  193. 
validity  of  a  question  of  law,  685. 

(See  Calls,  Subscriptions,  Liabilities.) 
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ASSETS. 

equitable  distinguished  from  legal,  717. 
marshalling  in  winding  up  proceedings,  912. 
various  devices  for,  fraudulently  absorbing,  718. 
when  subscriptions  are,  584,  717. 

(See  Creditors,  Insolvency,  Receivers.  ) 

ASSIGNEE.    (See  Assignment,  Insolvency,  Transfer  of  Stock.) 

ASSIGNMENT. 

forged  cannot  prejudice  stockholder,  522. 
in  bankruptcy  of  stock,  effect  upon  right  to  vote,  380. 
in  insolvency,  effect  as  respects  shareholders,  781. 
of  shares,  what  constitutes,  514. 

(See  Transfer  of  Stock,  Insolvency.) 

ASSOCIATIONS. 

benevolent,  membership  in  not  transferable,  462. 
building  and  loan,  rule  of  with  respect  to  cancellations,  565. 
joint-stock,  liability  of  members  of,  668. 
various,  mentioned  and  considered,  23  et  seq. 

unincorporated,,  cannot  take  bequest  under  statute  authorizing  corpora- 
tions to  take,  203,  n. 
voluntary,  effect  upon  of  becoming  incorporated,  349. 
membership  in,  348. 

and  incorporated,  enjoy  similar  power  to  expel,  525. 
amount  of  recovery  against  by  members,  676. 
jurisdiction  of  not  invaded  by  courts,  650. 
(See  Joint-stock  Companies,  Actions,  Remedies.) 

ASSUMPTION  OF  DEBTS  AND  LIABILITIES, 
by  new  company  upon  consolidation,  109. 

ATTACHMENT. 

sale  under  of  shares,  511. 

shareholders'  liability  not  subject  to,  prior  calls,  781. 
(See  Sale,  Transfer  of  Stock.) 
ATTESTATION.    (See  Contracts,  Presumptions,  Seal.) 

ATTORNEY  IN  FACT. 

one  corporation  may  be  for  another,  61,  n. 

execution  of  mortgage  by,  195,  n. 

assignment  of  corporate  mortgage  need  not  be  by,  195,  n. 

AUTHORITY. 

to  act  as  corporation,  how  derived  and  evidenced,  17. 

in  charter  when  presumed,  74. 

to  do  certain  acts  presumed,  74. 
(See  Agents,  President,  Presumptions,  Seal,  Secretary,  Supebintend- 

ent.) 

AUTHORIZATION. 

indirect  sufficient  to  confer  corporate  powers,  19. 

to  exercise  corporate  powers  no  formal  required,  19,  n. 
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AWARD. 

to  damages  for  land  appropriated  conclusiveness  and  effect  of,  266. 
BAILMENT.    (See  Pledge.) 
BANKS. 

conditions  precedent  to  corporate  powers  of,  39,  46,  960,  966. 
liability  of  for  collections  through  correspondents,  738. 
lien  of  on  commercial  paper,  232. 

on  deposits,  233. 
may  accumulate  reserve  fund  out  of  surplus,  448. 
national,  subscriptions  to  increase  of  capital  stock  in,  325. 
power  of  to  acquire  and  hold  real  estate,  202. 
purchase  of  real  estate  by,  207. 
may  take  shares  of  stock  as  collateral  security,  173. 
BAR  PLEA  IN.    (See  Actions,  Defences.) 
BENEFICIARIES. 

change  of,  not  defeated  by  default  of  association,  361. 

must  conform  to  charter  and  by-laws,  361. 

when  may  be  made  without  limitation,  361. 

how  made,  359. 

creditors  as,  358,  n. 
of  conformity  to  by-laws  herein,  360. 
defective  designation  of,  358, 
failure  to  designate  effect  of,  358,  684. 

as  a  defence,  677,  n. 
how  designated  355,  357. 
limitations,  as  to,  354. 
mutation  of  allowable,  124. 
nature  of  interest  of  in  contract,  359. 

(See  Actions,  Associations.) 
BENEFITS. 

pertaining  to  membership  in  friendly  societies,  352. 

BENEVOLENT  ASSOCIATIONS.    (See  Associations,  Expulsion,  Man- 
damus. 
BEQUEST. 

of  shares  may  be  accepted  by  corporation,  170. 

to  corporation  to  be  organized  valid,  214. 

waterworks  company  invalid,  213,  n. 

BILL  CREDITORS.  (See  Creditors,  Liabilities,  Parties,  Pleadings.) 
BLANK  ASSIGNMENTS.     (See  Transfer.  ) 

BOOKS  CORPORATE.    (See  Evidence,  Stock  Books,  Mandamus,  Meet- 
ings, Transfer  of  Stock.  ) 
BONDS. 

corporate,  liability  on  when  purloined  or  surreptitiously  issued,  745. 

common  law  power  of  corporations  to  execute  and  negotiate  62,  63. 

BROKERS. 

incur  no  liability  in  cases  of  forged  assignment,  522. 
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BUILDING  AND  LOAN  ASSOCIATIONS. 

may  borrow  money  and  assign  bonds  and  mortgages  as  security,  128,  n. 
rights  of  members  in  with  respect  to  earnings,  448,  n. 

BY-LAWS. 

adopted  by  directors  regulating  elections,  394. 

allegation  of  compliance  with,  698. 

as  containing  notice  to  third  parties,  412. 

as  affecting  designation  of  beneficiary,  358. 

as  affecting  contract  of  membership,  348. 

bind  only  members,  396,  411. 

change  of  as  affecting  mutual  benefit  contract,  362. 

cannot  restrict  stockholders  as  to  place  of  residence,  407. 

prejudice  rights  of  third  parties,  402. 
consisting  of  several  independent  clauses,  construction  of,  403. 
constitute  a  contract  among  members,  402. 
distinguished  from  regulations,  396. 
effect  of  upon  collateral  contracts  of  associations,  671,  .072. 
power  of  directors  to  enact,  422. 

enacted  by  directors  enlarging  their  powers  invalid,  420. 
how  made  and  enforced,  396. 

how  far  may  prescribe  and  enforce  conditions  as  to  transfers,  405. 
imposing  forfeiture  invalid,  408. 
otherwise  under  statutory  authority,  409. 
in  contravention  of  statute  as  to  voting,  void,  386. 
invalidity  of  when  not  available,  594. 
invalid  provisions  in,  403. 
knowledge  of  presumed,  527,  680. 
limitations  upon  power  to  enact,  400. 

made  by  donor  in  deed  of  settlement  for  charitable  uses,  222. 
matters  which  they  may  regulate,  397. 
may  define  majority,  374. 

may  regulate  but  not  prohibit  transfers  of  stock,  410. 
must  not  restrict  personal  liberty,  407. 

be  limited  in  operation  to  internal  affairs  of  corporation,  402. 

be  reasonable  and  necessary,  403. 

not  be  in  restraint  of  trade,  406. 
necessity  for,  by  whom  determined,  404. 
need  not  specify,  acts  constituting  offence,  524, 
not  binding  upon  strangers,  682. 

obedience  to  a  condition  of  membership  in  voluntary  associations,  348. 
power  to  enact  similar  to  that  of  municipality  to  enact  ordinances,  397. 

and  enforce  a  necessary  incident,  396. 
power  to  repeal,  where  vested,  39S. 
proof  of,  when  necessary  and  how  made,  414. 
purpose  of  conditions  in  as  to  transfers,  405. 
regulating  expulsion,  527. 

■  transfers,  object  of,  480. 
requiring  extraordinary  formalities,  not  enforceable,  404. 

resort  to  internal  remedy,  how  far  valid,  682. 
requirements  of  as  to  beneficiaries,  360. 

S2 
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By-laws— Continued. 

retroactive  invalid,  401. 

when  void  in  part  and  valid  in  part,  403. 

will  if  possible  be  construed  to  be  reasonable,  404. 

validity  of  a  question  of  law,  413. 

BY-LAW  PROVISIONS. 

for  a  lien  on  shares,  corporations,  right  to  enforce,  477,  478. 

reasonableness  of,  481. 
weight  of  authority  favors  validity  of,  478. 
confined  in  operation  to  immediate  parties,  483. 
for  forfeiture  require  statutory  sanction,  535. 
with  respect  to  fees  and  dues,  365. 
may  be  waived,  398. 
with  respect  to  reinstatement,  536. 

CALIFORNIA. 

requirements  in,  as  to  statements  in  articles  of  incorporation,  35,  n. 
unrecorded  transferree  not  protected  in,  from  attachment  sale  of 

vendor's  stock,  510. 
rule  that  purchaser  from  trustee  not  chargeable  with  notice  of  latter's 

title  to  stock,  507,  n. 
rule  as  to  taxation  of  bank  stock,  1094. 

that  shares  may  be  assessed  beyond  par  value,  343,  n. 

that  incorporator  is  not  bound  by  contract  to  take  more  stock 

than  set  opposite  name  in  articles,  304,  n. 
that  there  can  be  no  corporations  by  prescription  under  con- 
stitutional provision  that  corporations  cannot  be  created  by 
special  act,  17,  18,  19. 
also  that  under  such  constitutional  provision  corporate  exist- 
ence cannot  be  acquired  by  legislature  recognition,  17,  n. 

CALLS. 

actions  for  by  corporation,  501. 
authority  for  making,  555,  556. 
cannot  be  made  by  less  than  a  quorum  of  directors,  560,  "n. 

mortgaged,  156,  158. 
distinguished  from  assessments  and  installments,  554. 
making,  a  condition  precedent  to  right  to  collect  subscriptions,  555. 
but  calls  may  be  dispensed  with  by  contract,  561,  and  n. 
liability  for  in  cases  of  transfer,  508. 
lien  upon  shares  for,  481. 
made  by  a  court  of  equity,  1005. 
various  defences  to,  considered,  563  and  n. 
right  to  make  dependent  upon  compliance  with  law,  340. 
rule  in  Oregon  as  to  making,  341. 

(See  Subscriptions,  Actions,  Notice,  Defences.) 

CANCELLATION. 

of  indebtedness  upon  issue    of  new  shares,  810,  n. 
of  subscriptions,  generally  ineffectual,  565,  568. 
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Cancellation — Continued. 

of  shares  issued  fraudulently  or  through  mistake,  569; 
of  ultra  vires  contract  at  suit  of  shareholders,  615. 

(See  Defences,  Release.) 

CAPITAL. 

converting  surplus  into,  448. 

CAPITAL  STOCK. 

amount  of  to  be  subscribed  as  an  implied  condition,  324,  325. 
authority  to  reduce  not  implied  in  authority  to  increase,  770. 
cannot  be  impaired  by  payment  of  dividends,  443. 

reduced  by  purchase  by  corporation  of  its  own  shares,  168. 
increase  of  to  redeem  bonds,  770. 

to  represent  additional,  property  and  franchises,  551 
subscriptions  to,  325. 
mere  irregularities  in  increase  of,  no  defence  against  creditors,  805. 
no  measure  of  capacity  to  hold  land,  204. 
percentage  of  to  be  subscribed  by  railroad  companies,  42. 
reduction  of  does  not  affect  capacity  to  acquire  and  hold  real  estate, 

204. 
relation  of  parties  to,  783. 

(See  Actions,  Creditors,  Dividends,  Stockholders.) 

CASHIER. 

implied  authority  of,  194. 

CERTIFICATE. 

as  evidence  of  members'  right  to  vote,  393. 

control  of  by  court  necessary  to  decree  of  cancellation,  606,  n. 

in  what  respect  negotiable,  514. 

issuance   of   as  affecting  relative  rights  and   duties  of  parties  to 

transfer,  501. 
lost  or  stolen  conveys  no  title  when,  521. 
of  incorporation  filing,  34. 

if  legally  defective  not  admissible  as  evidence,  44,  n. 
of  membership,  terms  of,  534. 

in  mutual  benefit  societies,  673. 
of  stock  as  evidence,  312. 
of  title  under  execution  sale,  511. 
only  evidence  of  shareholders'  right,  512,  513. 
issuance  of  not  essential  to  validity  of  subscription,  312. 

(See  Stock,  Subscriptions,  Transfer   of  Stock,) 

CESTUI  QUE  TRUST. 

capacity  of  corporation  to  be,  211,  212. 
uncertainty  of  in  charitable  trusts,  213. 

(See  Powers,  Trusts,  Trustees.) 

82 
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CHARTER. 

meaning  often  synonymous  with  articles  of  incorporation  as  herein  used, 

34,  n. 
alone  consulted  in  another  state,  83. 
cannot  be  changed  without  consent  of  members,  1043. 
contains  terms  of  members,  contract  356,  Chap.  XXXVIII. 
construction  of  as  to  designation  of  beneficiaries,  358. 

as  affected  by  character  of  corporation,  69. 

general  rules  of,  60,  61. 

less  liberal  than  formerly,  75. 
■of  corporations  formed  to  promote  public  improvements,  liberal,  64. 
doubtful  and  inconsistent  provisions  in,  72,  62,  n. 
inconsistent  and  ambiguous  provisions  in  to  be  reconciled,  72. 
lapse  of  for  non-compliance  with  conditions,  967. 
legal  provisions  in  relate  to  corporation  as  a  whole,  60. 
limits  powers  of  all  agents,  176,  192. 
may  give  directors  power  to  cancel  subscriptions,  800. 
not  forfeited  by  non-compliance  with  conditions  except  upon  5110  warranto, 

43. 
of  mutual  benefit  society,  effect  of  upon  contracts  of  membership,  354. 
of  foreign  corporation  as  evidence,  45. 
performs  office  of  power  of  attorney,  3. 
prohibition  in,  may  be  disregarded  in  another  state,  83. 

in  another  state  as  to  holding  land,  210. 
provision  in,  respecting  liens  of  superior  force  to  general  law,  482.- 
publifc  necessity  to  be  considered  in  construing,  60. 
reference  in  to  constituting  instruments  of  another  corporation,  72. 
requirements  of  as  to  subscriptions,  313. 
reservation  in  of  power  to  alter,  amend,  and  repeal,  1028. 
statutes  altering,  prospectively  construed,  1066. 

CIVIL  CORPORATIONS. 

distinguished  from  eleemosynary,  11. 

classes  included  as,  11. 
CIVIL  LAW. 

restriction  of  upon  ownership  of  lands,  205. 

CITIZENSHIP. 

of  corporations,  rule  in  federal  courts  as  to,  537. 

stockholders  presumed  to  have  in  domicil  of  corporation,  537. 

for  purpose  of  removal  of  suits  at  place  of  corporation's  principal  busi- 
ness, 537. 
CLASS. 

of  corporations  should  be  designated  in  articles,  37. 
CLUBS.    (See  Associations,  Expulsion,  Membership.) 
COLLECTIVE  RIGHTS  AND  INTERESTS. 

of  members  distinguished  from  those  of  individuals  and  corporate  entity 
541,  548. 
COLORADO. 

rule  of  railroad  taxation,  1117,  a. 


GENERAL   INDEX.  1801 

COMBINATION. 

of  capital  not  in  itself  unlawful,  112. 

among  corporations  (see  Monopolies,  Quo  Warranto,  "  Trusts  "  ). 

among  stockholders  (see  Meetings,  Actions,  Equity). 

COMITY. 

foreign  corporation  may  transact  business  by,  79. 

intent  to  disregard  must  be  clear,  82. 

part  of  law  of  the  land,  82. 

right  to  sue  in  courts  of  foreign  state,  part  of,  76. 

rule  of  does  not  authorize  violation  of  local  laws,  81. 

(See  Constitution,  Foreign  Corporations.) 

COMMERCE,  INTERSTATE.  (See  Constitution,  Regulations,  Taxation.) 

COMMENCING  BUSINESS. 

before  performance  of  conditions  effect  of,  41,  42,  43,  (see  Conditions, 
Conditions  Precedent,  Quo  Warranto,  Corporate  Existence). 

COMMERCIAL  PAPER. 

cashiers  may  indorse,  179. 

(See  Agents,  Banks,  Liens,  Ultra  Vires.) 

COMMISSIONS. 

paid  to  broker  not  proper  expenditure  by  directors,  430,  n. 

COMMISSIONERS. 

executing  legislative  will  in  creating  corporations,  33. 
powers  of  under  special  act  to  determine  route,  termini,  etc. ,  33, :  and  n. 
false  representations  by,  no  ground  for  avoiding  subscriptions,  575.. 
powers  of,  terminate  upon  organizing  corporation,  323. 
subscriptions  taken  by,  323 

COMMITTEE. 

no  individual  liability  on  part  of,  without  express  intention  to  assume, 

742,  n. 
of  directors  cannot  actually  make  calls,  556. 

being  empowered  to  make  sale  may  execute  necessary  convey- 
ances, 191. 
of  stockholders  executing  conveyances,  193. 

COMPANY.   (See Corporations,  Joint-Stock  Companies.) 
COMMON  LAW. 

gave  no  right  to  sue  a  foreign  corporation,  76. 

requirement  that    entire  capital  stock  must  be  subscribed,  340 . 

statutory  modifications  of  requirement,  340. 

gave  no  right  to  transfer  shares,  460. 

issue  preferred  stock,  601. 

prohibition  of  against  acting  in  corporate  capacity,  50. 

COMMON  NAME. 

doing  business  under  constitutes  voluntary  association,  23,  n . 
parties  doing  business  under  an  illegal  effect  partners,  23,  n. 
liabilities  incurred  in  such  cases  and  how  enforced,  23,  n. 
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COMPENSATION. 

for  railroads  on  public  highways,  270. 

for  use  of  street  for  elevated  railroad,  256. 

of  abutting  owner  of  fee,  256. 

of  corporation  for  property  taken,  272. 

president  may  be  allowed,  437. 

of  directors,  president,  and  other  officers  and  agents,  437. 

director  acting  as  superintendent  may  manage,  etc.,  entitled  to,  436, 437,  n. 

of  promoters,  666. 

of  receivers,  rule  as  to,  884. 

judicial  ascertainment  of,  for  property  appropriated  to  public  use,  247, 218. 

special  value  for  railroad  purposes  may  be  shown,  259. 

special,  to  adjacent  owner,  206. 

state  not  entitled  to,  271. 

time  of  payment  of,  upon  appropriation  to  public  use,  257. 

various  methods  of  determining,  260. 

when  and  what  is  to  be  made  for  property  appropriated,  256. 

COMPETITION. 

destruction  of,  necessary  result  of  combination,  113. 

COMPROMISE.  (See  Cancellation,  Receivers,  Release  Subscriptions.) 

CONDEMNATION  PROCEEDINGS. 

COMPLICITY.    (See  Eminent  Domain,  Pkactice.) 

of  part  of  shareholders  in  wrongs  to  common  interest  no  bar  to  others,  605. 
of  majority  with  directors  to  defraud  minority,  625,  n.  626. 

CONDITIONAL  AUTHORITY. 

of  directors,  when  equivalent  to  absolute,  182. 
rules  applies  to  acts  of  agents  generally,  183. 

CONDITIONS. 

donor  of  trust  fund  may  annex,  222. 

annexed  to  donation  in  trust,  effect  of,  225. 

breaches  of,  how  alleged  in  quo  warranto  proceeding,  988. 

cannot  be  annexed  to  right  of  transfer,  502. 

distinguished  from  stipulations,  332. 

doctrine  in  particular  states  as  to  validity  of,  333. 

express  in  subscription,  329. 

preliminary  subscriptions,  331. 
illegal  not  binding,  788. 

when  nullifies  subscription,  334. 
implied  may  be  done  away  with  by  contract,  329. 
imposed  upon  foreign  corporations,  88. 
in  by-laws  power  to  enforce,  405. 
in  municipal  subscription,  321. 

proposition  submitted  to  popular  vote,  289. 
in  mutual  benefit,  certificate,  performance  of,  677. 

not  binding  on  creditors  without  notice,  787. 
avoidance  of,  336. 
performance  of,  336. 
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none  at  common  law  to  corporate  existence,  40. 
non-performance  of,  as  a  defence,  321,  332. 

cause  for  forfeiture,  960,  966. 
not  to  be  inserted  in  preliminary  subscriptions,  333. 
precedent  to  right  to  assess,  Oregon  rule  as  to,  341. 
that  officer  or  agent  for  receiving  process  shall  be  designated,  88. 
what  implied,  324. 
what,  .may  be  inserted  in  subscriptions,  320,  333. 

CONDITIONS  PRECEDENT. 

distinguished  from  conditions  subsequent,  41. 

non-compliance  with,  does  not  ipso  facto  terminate  corporate  exist- 
ence, 43. 
performance  of,  what  constitutes,  39. 
prescribed  on  grounds  of  public  policy,  42. 
to  right  to  take  by  eminent  domain,  255. 

CONDITIONS  SUBSEQUENT. 

are  considered  as  mere  stipulations,  333. 

CONFESSION  OF  JUDGMENT. 

beyond  implied  power  of  president,  193. 

CONFISCATION. 

power  to  regulate  does  not  authorize,  1084. 

CONGRESS. 

delegation  by  of  power  to  incorporate  to  territories,  32. 

not  prohibited  from  impairing  contracts,  127. 

power  of,  to  create  corporations,  28. 

such  power  no  longer  a  constitutional  question,  28. 

CONNECTICUT. 

scheme  of  railroad  taxation,  1118. 

CONSIDERATION. 

not  required  to  support  grant  of  franchises,  1030. 

(See  Conteacts,  Feanohises,  Geant,  Subscriptions.) 

CONSOLIDATION. 

authority  for  in  constating  instruments,  95. 
construction  of  authority  for,  105. 
definition  of,  92. 
effect  of,  upon  exemption  from  taxation,  1121 

rights  of  creditors,  721. 

prior  vote  to  take  stock,  106. 

rights  of  third  parties,  107,  93. 

rights  of  preferred  stockholders,  603. 
equivalent  to  formation  of  new  company,  101. 
general  statutes  authorizing,  110. 
induced  by  fraud,  576. 
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power  of  does  not  authorize  taking  stock  in  other  corporations,  66,  n. 

irregular  or  without  statutory  authority,  111. 

all  members  must  consent  even  under  statute,  110,  n. 

legislative  sanction  necessary,  94. 

not  distinguishable  from  amalgamation,  92. 

of  cprporations  chartered  by  different  states,  97. 

of  foreign  and  domestic  corporation,  91. 

of  several  companies,. 99 

repeal  effected  by,  1060. 

results  involved  in,  93. 

strict  compliance  with  statutory  provisions,  94. 

whatrights  and  franchises  pass  by,  103. 

without  consent  of  members,  nugatory,  96. 

(See  Cbeditobs,  Reorganization,  Lien.)    ♦ 

CONSTATING  INSTRUMENTS. 

meaning  and  use  of,  explained,  34,  n.  . 

limit,  authority  of  agents,:  184. 

may  require  payment  of  subscriptions  without  calls,  555. 
of  friendly  societies  effectual  as  contracts,  352. 

provisions  of  with  respect  to  capital  stock  and  number  Of  shares  must 
bo  observed,  552. 

CONSTITUTION. 

amendments  to,  suggested  as  remedy  for  "trusts,"  127. 

does  not  confer  upon  corporations  rights  as  citizens,  1091. 

limitations  of,  upon  power  to  create  corporations,  29. 

matters  entering  into  consideration  of,  in  corporation  cases,  1027. 

not  violated  by  statutes  providing  remedies  and  altering  procedure, 

1046. 
property  rights  of  foreign  corporation  protected  by,  85. 
policy  of,  cannot  be  defeated  by  subterfuge,  29. 
protects  franchises  in  hands  of  transferrer  1052. 
protects  right  to  remove  causes,  how,  88. 
provisions  of  prohibiting  grant  of  monopolies,  1041. 

with  respect  to  powers  of  states' to  tax,  1101. 
designed  to  secure  uniform  taxation,  1089, . 
rights  under  distinguished  from  those  by  comity,  90. 
unconstitutionality  of  charter  as  a  defence,  58. 

violation  of,  by  statutes  affecting  contracts  of  membership,  1035, 1036. 
violated  by  statutes  interfering  with  inter-state  commerce,  1087. 

deprivation  of  all  remedy,  1034. 

partial  impairment,  1034. 

statutes  altering  construction  of  preyious  laws,  1032. 

statutes  affecting  control  and  disposition  of  funds,  1032. 

CONSTITUTIONAL  LAW.    (See  Constitution.) 
CONSTITUTIONAL  LIMITATIONS.     (See  Constitution:) 
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CONTEMPT. 

corporations  may  be  punished  for,  935. 

CONTRACTS. 

and  private  rights  subordinate  to  public  interest  and  welfare,  1072. 

avoidance  of,  for  fraud,  577. 

benefits  of  cannot  be  taken  away  by  statute,  733. 

between  corporation  and  state,  extent  and  nature  of,  1029. 

third  parties  as  affected  by  alterations,  etc.,  of 
charter,  1061. 
between  directors  and  corporation  as  to  disposition  of  profits,  422. 
between  promoters,  enforcement  of,  664. 
equity  will  enforce  when,  663,  664. 
by  railroads  giving  preference  to  shippers,  illegal,  763. 
collateral  of  associations',  671. 
cannot  be  altered  by  legislature  indirectly,  1033. 
disabling  and  immoral  void,  129. 

whether  any  is  created  by  grant  containing  reservation,  1053,  1057. 
do  not  include  general  law  contained  in  charter,  1044. 
executory,  and  executed, 'distinguished,  750. 
executory  to  sell  shares  are  valid,  493. 
gambling,  statutory  definitions  of,  491. 
how  affected  by  exercise  of  reserved  power  to  alter,  1060. 
immoral  consideration  for,  167. 

impaired  by  act  extending  period  of  corporate  existence,  1033. 
in  excess  of  power  but  not  expressly  prohibited,  777. 
in  mutual  benefit  societies,  where  found,  353. 
in  restraint  of  trade,  ultra  vires,  763. 
made  directly  with  board  of  directors,  744. 

before  incorporation  do  not  bind  corporation,  542. 
mutual  benefit  obligations  assumed  in,  362. 

as  a  contract  of  insurance  defined,  352,  n. 

in  effect  assurance,  352. 

nature  of  member's  interest  in,  356. 

distinguished    from  ordinary   contract   of    insurance 

354,  359. 
nature  of  between  state  and  corporation  illustrated,  1051. 
how  affected  by  non-compliance  with  statutory  conditions,  89. 
non-implied  to  compensate  directors,  436. 
no  privity  of,  between  creditor  and  shareholders,  781. 
not  to  exercise  eminent  domain  invalid,  245.    . 
of  association  resemble  articles  of  copartnership,  709. 
of  foreign  corporation  cannot  be  impaired,  90. 
of  membership,  general  features  of,  347. 

what  constitutes,  282. 

laws  entering  into,  283. 

by  implication,  309. 

effect  upon  of  amendment  of  charter,  284 

liability  assumed  in,  294,  343. 
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cannot  be  cancelled  by  mutual  consent,  568. 

altered  by  consolidation,  96. 

may  be  appropriated  to  public  use,  236. 

in  non-capital  corporations,  where  found,  348. 
of  subscription  form  of  immaterial,  313. 

what  should  contain,  313. 

when  complete,  296. 

special  provisions  in,,  342. 
providing  for  forfeiture,  strict  construction  of,  534. 
rights  under,  when  immoral  or  prohibited,  167. 
rights  in,  not  prejudiced  by  expulsion,  531. 
seeking  to;do  away  with  statutory  conditions  invalid,  81. 
that  the  charter  constitutes  true  of  charitable  and  benevolent  cor- 
porations, 1031. 
to  purchase  shares,  specific  performance  of,  308. 

distinguished  from  contract  of  membership,  307. 
to  sell  not  enforceable  against  insolvent  estate,  493. 
for  purchase  of  land  when  ultra  vires,  203. 
violation  of  by  railroad  companies,  132. 
what  violated  by  statute  diverting  corporate  funds,  53. 
written  of  agents  liability  of  corporation  on,  735,  736. 

(See    Agents,    Amendments,   Constitution,    Conveyances,  Directors, 
Seal,  Ultra  Viees,  Subscriptions.) 

CONTRIBUTION. 

action  for  upon  winding  up,  608. 
right  of  shareholder  to,  994. 
upon  abandoment  of  corporate  enterprise,  566. 

directors  not  entitled  to,  from  shareholders  after  recovery  against 
themselves  for  defrauding  creditors,  430,  n.  431. 
(See  Insolvency,  Stockholders.) 

CONVEESION. 

by  pledge  what  constitutes,  502. 
of  stock  by  corporation,  581. 

CONVEYANCES. 

and  property  rights  preserved  upon  dissolution,  1015.  ' 

estoppel,  with  respect  to,  57. 

execution  of,  by  committee  of  directors,  191. 

having  authority  to  sell,  committee  may  execute  conveyances,    191. 

execution  of,  under  seal,  195. 

must  be  authorized  and  made  by  agent  specially  designated,  744. 

to  consolidated  company  not  allowed  to  defraud  creditors,  108,  111. 

COPARTNERSHIP. 

distinguished  from  corporation,  9. 

winding  up  compared  to  that  of  corporation,  995. 

may  become  stockholder,  9. 
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COPY. 

of  articles  as  evidence,  44. 

"CORNERING." 

explained  and  distinguished  from  regular  "  Trust,"  115. 
CORPORATE  ENTITY. 

distinct  from  membership,  1. 

individuality  and  unity  of,  7. 

owns  corporate  property,  7,  209. 

rights  of,  preserved  in  equity  as  well  as  at  law,  541,    et  seq. 

causes  of  action  accrue  to,  7. 

rights  of,  distinct  from  those  of  members,  541,  548. 

when  required  to  be  party  defendant,  7. 

relation  and  right  of,  in  actions  involving  internal  affairs,  548 

destruction  of,  upon  consolidation,  93. 

CORPORATE  EXISTENCE. 

essentials  and  terms  of,  1. 

indirectly  derived,  19,  and  n. 

beginning  of,  274. 

continuity  of,  4. 

when  not  merged,  91. 

issue  of,  how  raised,  46,  47. 

none  presumed  of  foreign  corporation,  45,  44,  n. 

defacto,  must  be  shown,  51. 

essential  elements  in,  may  be  established  by  prescription,  18. 

not  derived  from  certificate  of  incorporation,  authorizing  the  busi- 
ness of  a  company  to  be  conducted  by  its  president,  vice-president 
and  attorney  instead  of  board  of  directors,  37,  n. 

equity  will  preserve  upon  consolidation,  102. 

of  national  bank£,  how  proven,  44,  n. 

not  destroyed  by  illegal  consolidation,  102. 

not  affected  by  sale  of  franchises,  707,  n. 

termination  of,  by  repeal  of  charter,  1065 

cannot  be  transferred,  131. 

cannot  be  appropriated  under  eminent  domain,  237 

common  law  incidents  of,  2. 

how  established  as  against  the  state,  44. 

how  proven  in  ordinary  actions,  44. 

not  terminated  by  insolvency  and  distribution,  1004 

CORPORATE  MEETINGS.     (See  Meetings.) 

CORPORATIONS. 

aggregate  meaning  of,  14. 
are  persons  for  certain  purposes,  78. 
banking,  taxation  of,  1097. 
cannot  deliver  share  of  stock,  513. 

refuse  to  enter  transfer  on  account  of  general  indebtedness,  476. 

be  administrator  or  executor,  211. 

purchase  shares  in  themselves,  168,  170. 
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cases  holding  otherwise,  169. 

cannot  be  made  bailee  by  mere  servant,  192. 

purchase  shares  in  other  corporations,  168,  172,  779. 

vote  own  shares,  382.  

capacity  of  as  trustee  and  cestui  que  trust,  211. 

importance  of  when  organized  with  capital  stock,  280. 

character  not  changed  by  one  person  acquiring  all  the  stock,  14. 

chargeable  with  knowledge  of  agent,  581. 

chartered  by  two  or  more  states  domestic  in  each,  91. 

citizenship  of,  in  federal  courts,  537. 

class  of,  of  mutual  benefit  society,  349. 

de  facto,  none  without  potential  legality,  54. 

liabilities  of  members  of,  to  third  parties,  828. 
diligence  required  of,  in  matter  of  transfers  of  shares,  581. 
distinguished  from  copartnership,  9. 
duty  of,  on  termination  of  agent's  authority,  181. 
effect  of  claim  of  to  lien  upon  shares,  476. 
entitled  to  notice  of  transfer,  498. 
fiduciary  relation  of,  550. 

how  far  bound  by  direction  of  donor  of  charitable  trust,  224. 
importance  of  inter-state  interests  of,  1106. 
internal  management  of,  not  interfered  with,  621. 

kinds  of  interests  in,  548 

liability  of,  for  unauthorized  registry  of  transfer,  521,  522. 
for  libel,  942. 

and  right  of,  as  owners  of  stock  in  themselves,  812. 
may  become  citizens  by  adoption,  77. 

jointly  interested  with  others,  971. 
may  be  members  of  other  corporations,  5.        ^ 
non-capital  stock,  membership  in,  347. 
not  liable  for  false  publications  to  induce  subscriptions,  645. 

citizen  by  migration  to  another  state,  84. 
effect  of  migration  of,  27. 
offer  facilities  for  organizing  "  trusts,"  117. 
power  of,  to  acquire  and  own  land  in  another  state,  210. 
private  performing  public  duties,  13. 

protected  from  agreements  made  before  incorporation,  543. 
but  such  contracts  will  be  enforced  when  adopted  by  corporation, 

662.  663. 
religious  and  charitable  may  purchase  stock,  172. 

grants  and  devises  to,  226. 
right  of  to  use  and  dispose  of  assets,  734. 

in  case  of  contracts  by  promoters,  663. 
semi-public  character  of,  considered  with  respect  to  alterations   of 

charter,  1064. 
should  be  party  defendant  in  action  between  .shareholders,  607. 
sole,  and  aggregate  distinguished,  14. 
subject  to  duties  and  burdens  of  Inhabitancy,'  3. 
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sovereign  jus  diapondendi  like  individuals,  1073. 
subscriptions  by,  not  to  be  counted,  330. 
two  or  more  may  have  memberships  in  common,  G. 
what  amounts  to  formation  of  new,  to  succeed  one  already  formed 

725. 
when  character  of,  important,  202. 

CORPORATION  SOLE. 

when  public  and  when  private,  15. 

incumbent  of,  14. 

distinguished  from  aggregate,  14. 

few  found  in  the  United  States,  15. 

cannot  hold  personalty  in  perpetual  succession,  15. 

statutory  power  to  hold  personalty  in  succession,  15. 

CORPORATOR. 

denned  and  distinguished  from  members  and  shareholders,  274. 

COSTS. 

and  expenses  of  shareholder's  suit,  643. 
security  for,  by  foreign  corporation,  538,  n. 

judgment  for,  within  meaning  of  "indebtedness"  as  used  in  penal 
statute,  933,  n. 

COUNSEL. 

president  may  employ  and  dismiss,  193. 

COUNTIES. 

are  corporations,  20. 

may  avoid  subscriptions  induced  by  fraud,  573. 

COURTS. 

cannot  decide  consideration  for  combining  capital,  114. 
federal,  rule  in  concerning  suits  by  shareholders,  640. 

how  bound  by  decision  of  state  court  establishing  corporate 
existence,  77,  n. 

CREDITORS. 

after  insolvency  entitled  to  equal  treatment,  715. 

and  shareholders'  relative  rights  of,  781. 

bound  by  notice  of  existing  arrangements  respecting  capital,  794. 

cannot  be  deprived  of  benefits  of  contracts  by  state,  733. 

hold  party  whose  name  was  used  without  his  consent,  803. 

look  to  capital  represented  by  subsequent  issue  of  shares,  796. 

object  to  issue. of  preferred  stock,  774. 

complain  of  inter  se  arrangements  of  which  they  have  notice, 
816. 

have  receiver  appointed  on  account  of  misconduct  of  agents, 
852. 

prevent  dissolution  or  alteration  of  charter,  709. 

interfere  with  corporate  management,  708. 

sue  directors  before  insolvency,  617. 
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consent  of,  not  necessary  to  consolidation,  107,  108. 

but  cannot  be  thereby  deprived  of  equitable  lien  upon  assets,  107, 

108,  721. 
effect  upon  rights  of  appointing  receiver,  876. 
estoppel  of,  to  deny  corporate  existence,  57. 
have  no  direct  remedy  at  law  against  shareholders,  782. 

claim  on  account  of  stock  issued  gratuitously,  807. 
forfeited  shares,  801. 
but  not  concluded  by  forfeiture  unless  fair  and  regular,  802. 
interest  of  in  funds  used  by  corporation  to  purchase  its  own  shares, 
168. 

in  transfers  attaches  upon  insolvency,  817. 
may  rely  upon  appearances,  789,  790. 
may  not  be  prejudiced  by  gifts  of  stock,  519. 
not  bound  by  secret  trusts  and  collateral  agreements,  815. 

prejudiced  without  reduction  of  security,  797. 
presumed  to  have  contracted  in  view  of  charter  provisions,  732. 
reduction  of  capital  stock  as  affecting  rights  of,  796,  797. 
rights  of,  to  follow  corporate  funds,  716. 

and  equities  of,  in  case  of  consolidation,  721. 
of,  may  be  nominally  altered  by  change  in  charter,  724. 
altered  by  special  agreement,  794. 
upon  reorganization,  revivor,  etc.,  725,  731. 

dependent  upon  action  of  stockholders  in  case  of  insolvency,  997. 
general  rights  of,  in  cases  of  insolvency,  712. 
to  what  extent  may  enjoy  a  preference,  999. 
when  may  recover  as  beneficiary  in  mutual  benefit  certificate,  089. 

CROSSINGS. 

right  of,  extends  to  those  chartered  by  federal  government,  237. 
police  power  to  regulate,  1077. 
mandamus  to  compel  construction  of,  895. 

CUMULATION. 

of  remedies  on  subscriptions,  585. 
of  votes,  376. 

(See  Actions,  Cams,  Meetings,  Remedies.) 

CUSTOMS.    (-See  Usages  and  Customs.) 

CY  PRES. 

doctrine  of  explained  and  applied,  214,  n. 

DAMAGES. 

elements  of,  to  land  appropriated,  258. 
incidental  for  land  taken,  262. 
evidence  in  assessing,  258. 

for  breach  of  collateral  contract  in  association,  674. 
for  failure  to  make  assessment  to  pay  losses  under  mutual  benefit 
certificate,  677. 
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when  substantial  may  be  recovered  in  such  action,  677. 

may  result  without  actual  taking,  262. 

measure  of,  in  case  of  unauthorized  transfers,  581. 

between  parties  to  transfer,  499. 

in  actions  against  voluntary  association,  676. 
resulting  from  independent  trespasses  not  considered,  264. 
to  the  community  not  to  be  estimated,  262. 
under  exercise  of  eminent  domain,  256. 
what  may  be  considered  in  estimating,  261. 
both  lessor  and  lessee  company  liable  to  employe  for,  135,  n. 

DANGERS. 

of  employment,  employee  when  chargeable  with  notice  of,  949. 

DEATH. 

of  members,  does  not  constitute  dissolution,  1006. 

DEBENTURES. 

meaning  and  functions  of,  883. 
lien  of,  on  corporate  property,  883. 
power  of  receivers  to  issue,  883. 

DEBTS. 

future  not  secured  by  lien  upon  shares,' 484. 
may  be  mortgaged,  158. 
what  secured  by  lien  on  shares,  481. 
when  subscriptions  are  not,  563. 

DECEIT.    (See  Fbatid,  Representations. ) 

DECLARATIONS  OF  AGENTS.     (See  Admissions,  Agents,  Representa- 
tions, Statements.) 

DECREASE  OF  CAPITAL  STOCK  EFFECTED  ILLEGALLY. 

resulting  from  allowing  purchase  by  corporations  of  its  own  stock, 
168,  et  seq. 

DEDUCTIONS  IN  TAXATION.    (See  Taxation.) 

DEED.    (See  Conveyances,  Mobtgages,  Trust  Deed.) 

DEED  OF  TRUST. 

of  railroad  property,  proceedings  under,  165. 

rights  under,  160. 

in  conveyance  to  charitable  uses,  222. 

of  beneficiary,  requisites  of,  357. 

DE  FACTO. 

corporation,  meaning  of,  48. 

foreign  and  consolidated  subject  to  ordinary  rules,  55. 

validity  of  contracts  with,  50. 

what  constitutes,  51. 

distinguished  from  dejure,  49. 

when  observance  of  formalities  does  not  aid,  56. 
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DEFAULT. 

judgment  by  against  corporation,  right  of  member  herein,  627,  628. 

in  quo  warranto  proceeding,  effect  of,  982. 

of  association  to  make  assessment,  and  resulting  liability,  674. 

DEFENDANTS.    (See  Parties.) 

DEFENCES, 

of  corporation  by  members,  628. 

of  irregularities  to  action  on  subscription  as,  313. 

may  be  waived  by  appointing  agents  and  beginning  business,  789,  790. 

that  full  amount  of  capital  not  subscribed,  when  unavailable,  328. 

to  action  for  unpaid  capital,  826. 

on  certificate  how  pleaded,  690. 

upon  statutory  liability  of  stockholders,  915. 
to  calls,  563,  et  seq. 

on  spurious  and  over-issued  stock,  772. 
to  action  on  special  statutory  liability,  926. 
to  quo  warranto  proceeding,  what  available,  9S3,  984. 
various,  to  actions  on  mutual  benefit  certificates,  6S5. 
of  violation  of  by-law,  drunkenness,  6S8. 
what,  receivers  should  interpose,  874. 
misapplication  of  borrowed  money  not  valid  as,  177,  n. 

DEFINITIONS. 

of  terms  employed  in  this  treatise,  34,  n. 

of  "alter  amend  and  repeal,"  1055,  1056. 

of  amotion  and  disfranchisement,  524. 

of  by-laws,  396.- 

of  calls  and  assessments,  554, 

capital,  281. 

capital  stock,  281. 

capital  stock  corporation,  280. 

charity,  215. 

civil  corporation,  11 . 

eleemosynary  corporation,  11. 

contract  of  membership,  309. 

"cornering,"  115. 

forestalling,  115. 

of  corporation,  1 . 

"debts  and  liabilities,"  909. 

de  facto  and  de  jure,  48,  40. 

dividend,  474. 

"  due  process  of  law,"  254. 

dues,  365. 

fees,  365. 

guaranteed  or  preferred  dividends,  455. 

joint-stock  company,  23. 

lay  corporation,  10. 

of  legal  owner,  379. 

net  earnings,  440. 

"profits  and  net  profits,"  140. 
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Definitions — Con  tinned. 
promoter,  661. 

private  corporation,  10,  11,  12. 
public  corporation,  10,  11,  12. 
quasi  corporation  (see  Quasi  Corporation). 
eminent  domain,  234,  note, 
statutory  of  stockholder,  464. 
stock,  281. 
surplus,  440. 
of  "undertaking,"  161. 

DE  JURE. 

corporation,  meaning  of,  49. 
directors  (see  Db  facto,  Directors). 

DELAY. 

in  completing  enterprise  as  defence  to  subscriptions,  566. 

DELEGATION. 

of  power  to  incorporate,  31,  32. 

of  executive  and  ministerial  duties,  190. 

of  powers ;  right  of,  dependent  upon  nature  of  business,  191. 

DELIVERY. 

of  stock  on  contract  of  sale,  493. 
in  escrow,  how  made,  319. 

DEMAND. 

of  dividend,  delay  in  making,  447    ' 

upon  calls,  before  bringing  suit,  561.     , 

upon  corporation  to  sue  when  necessary,  612,  613. 

by  members  of  association  before  suing,  670. 

what,  upon  corporation  sufficient,  612,  613,  670. 

by  members  prior  to  suing  her  members,  595,  670. 

none  necessary  where  directors  have  abdicated  their  proper 
functions,  595,  n. 

before  action  to  enforce  statutory  liability,  905. 
a  denial  in  answer  of  any  trust  relation  a  waiver  of,  595,  n. 
upon  directors  to  bring  suit  on  behalf  of  associations,  670. 
various  grounds  for  excusing,  612,  and  n. 

DEPOT. 

location  of,  as  a  condition,  334. 
legislature  may  compel  erection  of,  1072,  n. 

DEVICES. 

various  for  absorption  of  corporate  funds,  718. 
equity  will  prevent  success  of,  719. 
of  stockholder  to  escape  liability,  792,  n.  794,  n. 
will  be  defeated  if  brought  to  attention  of  court,  819. 

DEVISES. 

of  stock  to  corporation  for  charitable  uses,  215,  216,  226. 

to  foreign  corporation  governed  by  law  of  place  where  made,  210. 

83 
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DILIGENCE. 

in  avoiding  contract  for  fraud,  577. 

required  of  directors  in  appointing  agents,  432,  n. 

required  of  complaining  shareholder,  638. 

(See  Agents,  Directors,  Transfer,  op  Stock.) 
DIRECTORS. 

acceptance  of  office  by,  418. 
appointment  of,  by  other  directors,  386. 
as  agents  of  corporation,  420,  428. 

are  only  agents  though  clothed  with  controlling  powers,  186. 
assent  of,  what  constitutes,  924. 
as  trustees  upon  dissolution,  427. 
forfeiture,  846, 
for  creditors,  709. 
authcrity  of,  coupled  with  a  trust,  185. 
to  make  assessments  and  calls,  555,  556. 
cannot  delegate  authority  to  make  calls,  556. 

enact  by-laws  enlarging  their  powers,  420. 
delegate  legislative  duties,  190. 
release  subscriptions,  800. 

serve  their  own  interest  at  expense  of  corporation,  433. 
dispose  of  corporate  franchises,  420. 
can  only  act  as  a  board,  424. 
compensation  of,  436. 
conditional  authority  of,  182. 
constitute  corporation,  how  far,  420. 
construction  of  implied  powers  of,  423. 

power  to  appoint  agents,  187. 
controlled  by  members  at  large,  186. 
de  facto,  authority  of,  417. 
dilligence  required  of,  432. 
in  appointing  other  agents,  432,  n. 
discretion  of,  in  declaring  dividends,  441. 

discretion  of,  with  respect  to  payment  of  preferred  dividends,  603. 
discretionary  powers  of,  to  approve  transfers,  480. 

to  provide  for  future  indebtedness,  445. 
dissent  of,  how  expressed,  923. 
double  relation  of,  428. 
duties  of,  as  trustees  upon  winding  up,  1023. 

with  respect  to  calling  meeting  to  elect  successors,  386,  n. 
with  respect  to  dividends,  441. 
upon  dissolution,  435. 
election  of,  requirements  of  meeting  for,  386. 
exempt  from  interference  by  stockholders,  426. 
express  powers  of,  420. 

false  representations  by,  to  induce  subscriptions,  575. 
fiduciary  relation  of,  429. 
termination  of  fiduciary  relation,  434. 

have  extensive  discretionary  powers  in  employment  of  other  agents, 
187. 
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Dikectoes— Continued. 

no  power  to  dissolve  corporation,  427. 

implied  power  to  purchase  for  the  corporation  shares  in  itself 

168,  n. 
implied  powers  of,  generally,  423. 

have  no  implied  authority  to  make  script  dividend,  453. 
when  disapproval  by  renders  resolution  at  corporate  meeting  ineffec- 
tive, 186,  n. 
injunction  against,  at  suit  of  shareholder,  615,  616. 
in  representative  character  adverse  to  corporation,  618. 
in  two  corporations  having  interest  in  contract  between,  749,  n. 
liability  of  how  affected  by  repeal  of  statute,  934. 
for  failure  to  make  reports,  933. 
for  false  publications,  645,  646. 
limitations  upon  powers  of,  to  enact  by-laws,  398. 
may  meet  in  any  state,  383,  425. 

sell  all  corporate  property,  when,  420. 
convert  surplus  into  working  capital,  when,  448. 
must  serve  members  impartially,  433. 
naming  in  articles,  275. 

negligence  of,  in  failing  to  attend  meeting,  432. 
not  entitled  to  compensation  for  official  services,  436. 
of  associations,  liabilities  of,  668,  669. 
possess  no  implied  ultra  vires  power,  176,  177. 

exclusive  power  to  declare  dividends,  426. 
powers  of  as  to  payment  of  subscriptions,  345. 

to  enact  by-laws,  422. 

to  assign  for  benefit  of  creditors,  426. 

to  levy  and  collect  assessments,  364. 

under  deed  of  settlement,  186. 

of  how  exercised,  424. 
limitations  and  prohibitions  upon  as  to  dividends  and  corporate  in- 
debtedness, 421. 
qualifications  of,  416,  n. 

mortgage  of  stock  by  directors  does  not  disqualify,  416,  n. 
quorum  of,  must  act,  424. 

relation  of  as  trustees  distinguished  from  that  as  agents,  428. 
right  to  vote  for  extent  of,  384. 
rights  and  duties  of,  upon  insolvency,  713. 
separate  assent  of,  ineffectual,  425. 
rights  of,  when  also  creditors,  714. 
special  statutory  liability  of,  920,  et  seq. 
strictly  accountable  for  ultra  vires  expenditures,  430. 
term  of  office  of,  419. 

to  what  extent  may  give  their  own  claims  the  preference,  433. 
unwarranted  payment  of  dividends  by,  431. 
variously  designated,  415. 
when  given  control,  powers  of,  186. 
may  purchase  at  foreclosure  sale,  199. 
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DISABILITY.  .*■ 

of  member,  of  mutual  benefit  society  what  constitutes,  683. 
DISCHARGE. 

in  bankruptcy  before  a  call  not  a  defence  to  action  on  subscription, 
563. 

under  insolvent  laws  no  defence  in  another  state,  283,  n. 

DISCRETIONARY  POWERS. 

of  managing  agents  intra  vires,  not  interferred  with  (see  POWERS.) 
of  majority  intra  vires,  not  disturbed  (see  Majority.) 
of  directors  as  to  assessments  and  calls,  555,  556. 

as  to  instituting  and  compromising  actions,  623. 

in  declaring  dividends  (see  Directors.) 

DISCRIMINATIONS. 

between  corporations  and  individuals  justified  on  grounds  of  public 

policy,  153. 
actions  among  shareholders  arising  from,  598,  599. 
actions  to  prevent,  602. 
in  taxation,  improper,  1089. 

DISFRANCHISEMENT. 

defined  and  distinguished  from  amotion,  524. 

DISSENT. 

of  director  to  illegal  act  of  board  what  constitutes,  923. 
must  be  in  good  faith,  923. 

DISSOLUTION. 

meaning  of,  1006. 

creditors  cannot  prevent,  709. 

but  see,  720,  n. 

under  statutory  provisions,  1008. 

must  proceed  according  to  statutory  provisions,  1009,  1010. 

cannot  be  effected  by  appointment  of  receiver,  848,  852. 

does  not  necessarily  result  from  death  of  members,  14,  1006. 

effect  of  upon  title  to  property  of  corporation,  1015, 1016,  1017. 

does  not  require  abatement  of  bankruptcy  proceedings,  1014. 

effect  of  upon  quo  warranto  proceeding,  1014. 

when  not  resulting  from  judgment  in  quo  warranto,  987. 

legal  and  equitable  rights  resulting  from,  1014. 

recognition  of  by  state,  1013. 

suspends  all  legal  rights,  1014.- 

upon  consolidation  102,  1011. 

voluntary  must  have  consent  of  members,  1012. 

protection  of  interests  of  state  upon,  1022. 

DISTRIBUTION. 

of  profits  (see  Dividends). 

of  assets  (see  Dissolution,  Winding  Up). 

DIVERSION  OF  CORPORATE  FUNDS.   (See  ACTIONS,  DlBEOTOBS,  UliTBA. 
Vibes.) 
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DIVIDENDS. 

action  for  by  stockholder,  549. 

already  made  action  for,  589. 

as  dependent  upon  nature  of  investment,  444. 

rights  to  as  between  life  tenant  and  remainderman,  457. 

New  Jersey  rule,  459. 
in  stock  or  kind,  457. 
different  meaning  of,  439. 
distinguished  from  share  in  surplus  on  winding  up,  439. 

stock  dividend,  439. 
duties  of  directors  with  respect  to,  441. 
guaranteed  meaning  of,  455. 

conditioned  upon  earning  of  profits,  456. 
not  payable  to  all  events,  455. 
how  secured,  455. 
how  right  to  may  be  enforced,  589. 
in  what  payable,  454. 
lien  upon,  after  being  set  apart,  479. 
may  only  be  paid  out  of  net  earnings,  441. 
not  to  be  paid  out  of  capital  stock,  441. 
payment  of,  in  scrip,  452. 

preferred  shareholder  not  entitled  to  assets  or  capital,  451. 
actions  for,  601. 
right  to  how  provided,  450. 
right  to  in  cases  of  transfer,  508. 
setting  off  indebtedness  against,  590. 
scrip  distinguished  from  new  allotment,  453. 

may  be  made  without  statutory  authority,  453. 
how  distributed,  452. 
stock  as  affecting  rights  of  creditors,  811. 
become  at  once  part  of  capital,  452. 
testator's  control  of,  458. 
title  of  legatee  in,  508. 
to  what  legatee  entitled,  518. 
.    when  a  debt  against  the  corporation,  446. 

statute  of  limitations  begins  to  fun  against,  447. 
who,  entitled  to  pending  registry  of  transfer,  498. 

DOMICIL. 

none  required  to  qualify  shareholder,  407.n. 

corporation  can  have  but  one  76,  77. 

corporate  acts  must  be  done  at  place  of,  76.  , 

principal  place  of  business  should  be  in,  77. 

rule  as  to  in  federal  courts,  77. 
DONATIO  CAUSA  MORTIS. 

of  stock  validity  and  effect  of,  520. 

DONATIONS. 

to  corporations  for  charitable  uses,  215,  216,  226. 
agreements  to  make  before,  incorporation,  300. 
of  shares  to  corporation  may  be  accepted,  170. 
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DONOR. 

may  annex  and  enforce  rules  and  conditions  to  trust,  222. 

DRUNKENNESS. 

in  violation  of  mutual  benefit  certificate,  688. 

DUES. 

non-payment  of,  as  a  cause  for  forfeiture,  350. 

(See  Fees  and  Dues.) 

"  DUMMY." 

use  of  party's  name  as  results  in  liability  of  the  principal  when 
discovered,  591. 

EARNINGS.  , 

apportionment  of,  while  railroad  encumbered,  162. 
accumulation  of  (see  Dividends). 

ELECTIONS. 

voting  rights  of  members  at,  393. 

manner  of  conducting,  394. 

not  invalidated  by  slight  defects  and  informalities,  290. 

of  directors,  vacating  for  illegality,  382. 

setting  aside  by  action,  629. 

validity  of  will  be  tested  by  court  of  equity  when,  393,  596. 

proceedings  to  test  validity  of  forfeiture,  587. 

upon  municipal  subscription,  289. 

assent  of,  to  absent  members,  374. 

ELECTRIC  MOTIVE  POWER. 

right  of  street  railroad  companies  to  use  60,  n.,  64,  n. 

EMINENT  DOMAIN. 

an  exercise  of  state  sovereignty,  246. 
assessment  of  damages  by  commissioners,  254. 
constitutional  limitations  upon  the  right,  246. 
corporate  interests  may  be  taken,  236. 
evidence  of  damages,  what  competent,  258,  262 
exercise  of,  vitally  important,  238. 
for  variety  of  purpose,  238. 
by  canal  and  water  companies,  237. 
extent  of  power  of,  234,n. 
payment  of  damages,  time  of,  257. 
power  of,  cannot  be  exercised  for  convenience  merely,  244. 

strictly  construed,  245 . 

may  be  delegated  toy  legislature,  234. 

extends  to  every  species  of  property,  234,  n. 

must  be  exercised  impartially,  242. 
power  of,  held  and  exercised  for  public  benefits,  153. 
prescribed  method  must  be  strictly  pursued,  255. 
property  of  United  States  may  be  taken  by,  236. 
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Eminent  domain — Continued. 

purpose  of  and  agency  may  be  selected  by  legislature,  239. 

property  can  only  be  taken  under  by  "  due  process  of  law,"  254. 

public  use,  what  constitutes,  250,  251. 

revival  of  proceedings  in,  244. 

right  of,  not  acquired  by  prior  occupation,  240. 

may  be  conferred  upon  foreign  corporations,1 241. 
cannot  be  exercised  for  private  purpose,  244. 
need  not  be  specially  conferred,  237,  240.  • 
cannot  be  exercised  prospectively,  240. 
cannot  be  mortgaged,  152. 
tests  of  the  right  to  exercise,  246. 
second  servitude  of  street,  256. 
strictly  a  legal  right,  265. 
taking  state  lands  under,  271. 

property  of  corporations  under,  272. 
public  park  under,  267. 

for  construction  of  flumes  by  mining  companies,  251,  n. 
title  acquired  under,  273. 
treaty  with  owner,  248,  249,  255. 
when  title  changes  under,  257. 
EMOLUMENT. 

private  determines  corporation  to  be  private,  12. 
ENDORSEMENT.  (See  Accommodation,  Indorsee.) 
ENTERPRISE. 

as  determining  whether  corporation  public  or  private,  11. 
abandonment  of  as  a  ground  for  rounding  up,  1004. 
as  defence  to  subscriptions,  566. 

ENTRIES. 

in  corporate   books    as    evidence  of  transfer    {See  Registration, 
Transfer  of  Stock,  Transfer  Books). 

EQUITABLE. 

owner  not  liable  for  assessments  in  absence  of  statute,  815. 
owner  may  sue  on  behalf  of  corporation,  631. 
owner  distinguished  from  legal,  489. 
lien  given  effect,  486. 
(See   Equity  Meetings,   Stock,    Stockholders,  Transfer   of    Stock, 

Trustee.) 
EQUITY. 

courts  of,  view  corporate  entity,  how,  782. 

distinguishes  between  corporate  interests  in  corporation,  541,  et  seq. 
discretionary  power  in  to  appoint  receiver,  840. 
gives  effect  to  lien  of  mortgage  upon  after  acquired  property,  143 
interference  of  in  behalf  of  equitable  owner  of  shares,  381. 
with  voting,  377. 

to  compel  payment  of  dividend  to  preferred  share- 
holder, 442. 
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Equity — Continued. 

interference  to  prevent  discrimination  in  dividends,  449. 

jurisdiction  in,  of  action  on  mutual  benefit  certificates,  674. 
upon  consolidation,  102. 

preserves  property  rights  upon  dissolution,  1015. 

proceedings  in,  upon  statutory  liability  of  stockholders,  915,  916. 

remedy  in,  by  members  against  defaulting  agents,  611. 

remedy  in,  by  creditors,  785. 

reluctant  to  interfere  with  discretion  of  directors  in  declaring  divi- 
dends, 441. 

right  to  relief  in,  between  members  depends  upon  form  of  action,  593,n. 

when  will  interfere  to  compel  payment  of  dividend,  442. 

will  preserve  rights  of  parties  upon  dissolution,  1019. 
creditors,  718,  719. 

will  interfere  in  case  of  disagreement  among  managing  agents,  597. 

will  not  entertain  suit  to  test  title  to  office,  596. 
ESCHEAT. 

of  corporate  personalty  at  common  law,  1014 . 

none  of  land  held  contrary  to  constitutional  prohibition,  200,  n. 
ESCROW. 

delivery  of  subscription  in,  319. 

cannot  be  made  to  commissioner,  319. 
ESTATE . 

of  corporation  in  real  estate,  205. 
of  religious  society  in  trust  fund,  227,  229. 
ESTOPPEL. 

to  deny  corporate  existence,  44. 
by  suing  to  plead  misnomer,  2,n. 
none  when  no  potential  authority,  835. 
to  deny  authority  of  agents,  749. 
power  to  mortgage,  136. 
doctrine  of  not  available  where  injustice  would  result,  829,  831,  836. 
of  those  dealiug  with  corporation  de  facto,  53,  57. 
of  member  of  de  facto  corporation,  828. 

to  question  director's  eligibility  by  recognition,  416,n. 
of  corporation  by  usage  governing  transfer,  475. 

by  acceptance  of  benefits  of  contract,  750. 
to  deny  agent's  authority,  740. 
as  to  acts  of  agent,  937. 
of  member  fraudulently  induced  to  subscribe,  577. 
of  members  by  attending  meeting,  366,  391. 

out  of  state,  383. 
from  objecting  to  increase  by  acceptance  of  shares,  804,n, 
805. 
stockholders  to  preference  given  others,  451,  774. 
ratification  by  management  as  a  defence,  686. 
when  not  applied  to  stockholder  who  receives  dividend,  925. 
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EVIDENCE-. 

admissibility  of,  to  prove  agents  appointment,  740. 

best,  of  corporation's  unwillingness  to  sue,  612,  and  n. 

books  of  association  as,  703,  740. 

entries  in  minute  books  the  best,  740. 

but  not  the  only,  740. 

certificates  of  stock  as,  312. 

corporate  books  as,  926. 

in  action  on  mutual  benefit  certificate,  700,  704. 

in  actions  against  corporations  on  contracts,  707. 

in  actions  for  unpaid  capital,  823. 

in  expulsion  proceedings,  529. 

in  quo  warranto  proceeding,  986. 

of  corporate  existence,  secondary,  44. 

of  demand  and  notice,  704. 

of  relation  as  shareholder,  acceptance  of  certificate  as,  791,  n. 

of  good  standing,  payment  of  assessments,  etc.,  702. 

parol  admissibility  of,  to  prove  agency  in  written  contracts,  737.  . 
to  impeach  corporate  record,  326. 
to  prove  increase  of  capital  stock,  791, n. 

to  explain  subscription,  316. 

to  prove  what  was  done  at  corporate  meeting,  371,  n,  395,  n. 

what  admissible  before  commissioners  to  assess  damages,  260. 

parol  not  admissible  to  alter  terms  of  subscription,  310. 

record  may  be  overcome  by  for  purposes  of  voting,  380. 

statements  of  parties  not  admissible  as,  701. 
EXCHANGE. 

of  shares  of  old  for  those  of  new  corporation  upon  consolidation,  108,  n. 
of  common  for  preferred  stock,  601. 
EXCLUSIVE  PRIVILEGES. 

not  favored,  1040,  1042. 

grant  of  strictly  construed,  1042,  1120. 

EXECUTION. 

sale  under  of  shares,  511 

(See  Attachment,  Transfer  of  Stock.) 

EXECUTOE. 

and  administrator,  liability  of,  as  shareholder,  495. 

investment  by,  of  trust  funds  in  stock,  495. 

right  and  duty  of  corporation  as  to  transfers  by,  494. 

pledges  of  stock  by,  in  breach  of  trust  (see  Pledge,  Trusts.) 
EXEMPTIONS. 

and  special  privileged  construction  of,  69. 

from  taxation  not  favored,  1120. 

upon  consolidation,  104,  1121. 
construction  of  as  affecting  shares,  1122. 

from  jury  duty  does  not  pass  upon  consolidation,  103. 
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Exemptions— Continued. 

'  constitutionality  of  statutes  granting,  1039. 
from  jury,  duty  passing  to  consolidated  company,  103. 

EXISTENCE.    (See  Corporate,  Existence.) 

EXPENDITURES. 

by  receivers  over  railroads  what  allowable,  882,  el  aeq. 
(See  Directors,  Ultra  Vires.) 
EXPULSION. 

by  committee  how  accomplished,  527,  528. 

effect  of  usually  confined  to  personal  privileges,  523,  526. 

right  of  essential,  525. 

not  a  feature  of  capital  stock  corporations,  523. 

interposition  of  courts  in,  to  protect  property  rights,  531,  532. 

must  be  fairly  conducted,  530. 

insane  members,  687. 

proceedings  in,  requisites  of,  528. 

powers  of,  where  found,  527. 

proceedings  in,  how  conducted,  529. 

regularity  of  proceedings  in,  presumed,  533. 

resort  to  courts  by  members  in',  533. 

simple,  rarely  equitable  jurisdiction  in,  530. 

otherwise  where  property  interests  are  involved,  526,  531. 

void  no  bar  to  subsequest  expulsion,  528. 

FAILURE    OF  CORPORATE    ENTERPRISE.     (See  Abandonment,  De- 
fenses.) 

FALSE  IMPRISONMENT  AND  MALICIOUS  PROSECUTION, 
liability  of,  corporations  for,  942,  943. 

FALSE  REPRESENTATIONS.    (See  Agents,  Directors,  Fraud,  Repre- 
sentations.) 

FEDERAL   COURTS.    (See  Courts,  Jurisdiction,  Foreign   Corpora- 
tion.) 

FEES. 

of  counsel  employed  by  receivers,  885. 

of  attorney  in  shareholder's  action,  how  payable,  643. 

advance  in  association,  678. 

what  constitutes  waiver  of  payment  of,  678. 

FEES  AND  DUES. 

distinguished  from  assessments,  365. 

effect  of  non-payment  of,  678. 

not  a  feature  of  capital  stock  corporations,  365. 

when  payable,  365. 

FERRY. 

power  of  railroad  companies  to  use  at  terminus,  64,  n. 
conduct  of,  for  tolls  a  franchise  (see  Franchises). 
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FICTITIOUS  SUBSCRIPTIONS.    (See  Subscriptions.) 

FIDUCIARY  RELATION. 

of  directors  (see  Directors). 

of  agents  and  officers  generally,  197,  199. 

FILING. 

articles  of  incorporation,  34. 

as  a  condition  precedent  to  corporate  existence,  41. 

FLUMES. 

taking  property  for,  by  eminent  domain,  251,  n. 

FORECLOSURE. 

and  sale  of  corporate  property  to  director  with  view  to  reorganization 
(see  Actions,  Agents,  Creditors,  Reorganization). 

FOREIGN  CORPORATIONS. 

cannot  violate  local  laws,  80. 

corporate  authority  of  how  alleged,  46. 

exclusion  of,  86. 

constitutional  rights  of,  distinguished  from  rights  by  comity,  90. 

exercise  of  power  of  eminent  domain  by,  241. 

existence  of,  how  proven,  45. 

may  be  required  to  file  articles  of  incorporation  with  state  officer,  89,  n. 

license  given  to,  may  be  revoked,  88. 

may  exercise  power  where  not  prohibited,  76. 

may  sue  and  be  sued  in  another  state,  76. 

law  that  suits  shall  not  be  removed  to  federal  courts,  validity  of,  88. 

policy  of  exclusion,  inference  of,  87. 

recent  decision  on  entire  exclusion,  88. 

restrictions  upon  ownership  of  land  by,  210. 

rights  and  franchises  of,  cannot  be  annulled,  78. 

subject  to  statutory  changes,  1091. 

jurisdiction  of  state  courts  over,  539. 

service  of  process  on,  538. 

requirement  of,  that  agent  shall  be  designated,  88. 

actions  between  in  state  courts,  540. 

appointment  of  receivers  over  funds  of,  853,  854. 

powers  of  state  to  tax,  1091. 

FORFEITURE. 

of  charter,  duties  of  directors  upon,  435. 

for  issuing  "  watered  stock,"  810. 
for  non-performance  of  conditions,  966,  967. 
of  franchises,  for  non-user  and  misuser,  what  will  justify,  965. 
question,  involved  in,  965. 

suspending  business  of  rival  companies  as  ground  of,  114. 
of  membership  for  non-pfe,yment  of  assessments,  364. 
does  not  result  from  uniting  with  other  associations,  367. 
and  suspension  for  violation  of  by-laws  and  conditions,  672. 
of  contract  by  its  terms,  534. 
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Fobfeiture — Continued. 

of  shares  for  non-payment  of  assessments,  585  et  seq. 

is  a  constitutional  remedy,  585. 

cases  holding  the  remedy  not  exclusive,  585. 

requisites  of,  preliminaries  to,  587. 

remedy  purely  statutory,  585. 

power  of,  cannot  be  delegated,  585. 

fraudulent  abuse  of  right  of,  588. 

right  of  must  be  exercised  fairly  and  regularly,  802. 

■when  invalid  if  imposed  in  by-law,  408. 

of  shares  as  affecting  shareholders'  statutory  liability,  998. 

of  shares,  injunction  against,  586. 

FORGERY. 

of  signatures  of  officers  to  certificates  and  securities  for  the  purpose 

of  transferring,  522,  745,  n. 
duty  and  liability  of  corporations  herein,  522,  745. 
rights  and  liabilities  of  innocent  purchasers,  522,  745,  746. 
rights  of  parties  affected  by  intervening  registry  (see  Stock,  Teans-  ■ 
feb  of  Stock). 

FORMALITIES. 

in  notifying  and  holding  stockholders'  meetings,  370,  390. 

in  transferring  stock,  470. 

in  proceedings  to  forfeit  shares,  585,  587. 

in  expulsion  proceeding  (see  Expi/usion). 

in  making  assessments  and  calls  (see  Assessments,  Calls). 

FRANCHISES. 

defined,  130. 

public  character  of,  130. 

different  kinds  of,  distinguished,  961. 

common  law  and  statutory,  960. 

created  by  statute,  958. 

when  exercise  of  a  right  becomes,  957. 

distinguished  from  privileges,  961. 

distinguished  from  powers,  1051. 

consideration  not  required  to  support  grant  of,  1030. 

no  extra  territorial  can  be  conferred,  78,  80. 

cannot  be  disposed  of,  129. 

transferred  without  legislative  sanction,  94,  99,  100. 
of  being  a  corporation  cannot  be  mortgaged,  151. 
what  pass  upon  consolidation,  725. 
transfer  of,  under  statutory  consolidation,  152. 
mutual  dependence  of,  153. 

to  act  in  a  corporate  capacity  belongs  to  membership,  130. 
enjoyment  of  a  personal  privilege,  460» 
how  held  and  exercised  by  corporation,  548. 
usurpation  and  abuse  of,  by  "  trust,"  121. 
delegation  of  involved  in  formation  of  a  "trust,"  972. 
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Franchises —  Continued. 

how  affected  by  general  exemption  from  taxation,  1120. 

abuse  and  usurpation  of  by  mutual  benefit  societies,  959. 

usurpation,  perversion  and  non-user  o"  distinguished,  985. 

property  character  of,  1030,  1054. 

public  control  of,  exercise  of,  1077. 

granted  by  state  subject  to  taxation,  1110,  1111. 

how  tax  of  may  be  measured,  1111,  1112. ' 

may  have  separate  value  for  purposes  of  taxation,  1114. 

may  be  taken  for  public  use,  235. 

of,  being  a  corporation,  cannot  be  taken  by  eminent  domain,  237. 

cannot  be  acquired  by  succession,  99. 

FRAUD. 

as  an  object  in  forming  and  conducting  a  corporation,  829. 
of  promoters  in  sale  of  property  to  corporation,  663,  664,  and  n. 
usually  the  basis  of  individual  liability,  833. 
in  obtaining  subscriptions  what  constitutes,  573,  574,  575,  646. 
as  ground  for  cancellation  of  subscriptions,  569. 
as  a  defence  to  action  upon  subscription,  646,  684. 
in  subscription  when  no  defence,  337. 
in  exchange  for  consolidated  stock,  576. 
of  treasurer,  bank  not  responsible  when,  192. 
(See  Actions,  Subscriptions,  Dibectobs,  Agents,  Tobts,  Defences, 
Remedies.) 

FRAUDULENT  TRANSFERS. 

actions  by  shareholders  to  prevent,  580. 


GAMBLING  SALE. 

what  constitutes,  491. 

statutory  definitions  and  prohibitions  of,  491. 
(See  Sale,  Contbacts.) 

GARNISHMENT. 

does  not  lie  for  unpaid  capital  prior  to  issuance  of  call,  717. 

otherwise  if  due  by  terms  of  charter  or  contract  of  subscription,  782,n. 

when  income  of  railroad  under  mortgage  subject  to,  166. 
GAS  COMPANIES, 

cannot  buy  up  stock  of  rival,  114. 

not  restricted  as  to  disposing  of  property,  157. 

power  of  to  lay  pipes  in  street,  60,  n. 

GENERAL  INCORPORATION  LAWS. 

as  measure  of  authority  to  incorporate  and  of  corporate  powers,  38. 
(See  Incorporation,  Powers,  Statutory  Provisions.  ) 
GENERAL  ISSUE. 

does  not  involve  issue  of  corporate  existence,  47. 
GEORGIA.     . 

rule  as  to  dividends  between  life  tenant  and  remainderman,  457,  n. 
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GIFTS. 

of  shares  to  corporation  may  be  accepted,  170. 
(See  Donations,  Title,  Trust.) 

GOVERNMENT. 

act  of  required  to  create  a  corporation,  17. 
as  principal  stockholder,  12. 

GRANT. 

of  power  in  charter,  form  of  important,  68. 

made  to  corporation  before  organization  may  be  accepted  after,  208,n. 

in  charter  affected  by  public  interest,  70, 

of  franchises,  relation  created  by,  1053.     . 

of  land,  form  of  implying  intent  to  confer  corporate  power,  19,n. 

as  well  as  contracts  of  membership  affected  by  unconstitutional  legis- 
lation, 1035. 

when  permissive  and  when,  imperative,  68. 

(See  Constitution,  Franchises.) 
GUARANTEE  FUNDS. 

requirements  as  to  by  insurance  companies,  42,  824,n, 

GUARANTY. 

transfer  company  cannot  guarantee  credit  of  third  party,  60,  n. 
railroad  company  cannot  guarantee  profit  on  stock  of  another  com- 
pany, 60,  n. 
by  lessee  railroad  company  of  interest  on  bonds  valid,  133,  n. 
statements  of  cashier  amounting  to  bind  corporation,  757. 

GUARDIANS. 

powers  of,  to  invest  trust  funds  in  stock,  495. 

rights  and  liabilities  of,  as  shareholders,  507,  508. 

sale  and  transfer  of  stock  by,  duty  of  corporation  herein,  494. 


HUSBAND. 

liability  of,  on  subscription  in  name  of  wife,  293. 


ILLINOIS. 

peculiar  practices  in,  in  proceeding  to  forfeit  franchises,  978. 
view  of  courts  in,  that  corporations  may  deal  in  shares,  169,  n. 
joint-stock  companies  illegal  in,  23. 

IMMORAL  CONTRACTS. 

courts  will  not  specifically  enforce,  167. 

but  will  decree  restitution  of  benefits  received  when  parties  are  not 
pari  delicto,  167. 
IMMORTALITY. 

of  corporation,  meaning  of,  4. 

IMPROVEMENT  COMPANIES. 

powers  of,  liberally  construed,  64. 
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IDENTITY. 

and  proof  of  signature  requirements  of  corporation  as  to,  473. 
IGNORANCE. 

of  financial  condition  when  no  defence  in  favor  of  directors,  430,  433,  n. 

of  truth  when  no  defence  to  action  for  false  representations,  939. 
(See  Fraud,  Knowledge.) 
INCIDENTS. 

common  law,  of  corporate  existence,  2. 
INCOME. 

follows  possession  under  railroad  mortgage,  165. 

application  of,  to  mortgages,  162. 

of  railroad  when  subject  to  attachment,  166. 

(See  Dividends,  Remainderman,  and  Life  Tenants. 
INCORPORATION. 

under  general  laws,  34. 

slight  defects  and  omissions  in  proceeding  unimportant,  37. 

without  full  capital  invalid,  328. 

of  religious  societies  as  affecting  title  to  an  estate  in  trust  fund,  228. 

for  the  purpose  of  acquiring  and  administering  trust,  288. 

effect  of,  upon  voluntary  association,  349. 

evidence  of,  44. 

INCORPORATORS.  (See  Incorporations,  Promoters.) 

INCREASE. 

of  capital  stock,  how  legally  made,  551. 

time  to  which  right  of  creditors  with  respect  to,  relate,  796. 
INDIVIDUAL  LIABILITY.    (See  Actions,  Liabilities,  Remedies.) 

INDORSER. 

when  president  and  treasurer  cannot  release,  193. 

for  accommodation,  corporation  cannot  become,  65. 
INFANTS. 

may  become  members  of  mutual  benefit  societies,  352. 

purchase  of  stock  by,  496. 

subscriptions  by  voidable,  293. 

defence  personal  to  infant,  293. 

may  be  ratified  by  various  acts,  293,  n. 

INFORMALITIES.    (See  Formalities,  Irregularities.) 

INHABITANCY  OF  CORPORATION.  (See  Domicil.) 

INJUNCTION. 

against  sale  of  essential  property,  626. 

use  of  street  by  railroad  company,  267. 
in  favor  of  bondholder  upon,  to  prevent  unfair  distribution,  593,  n. 
does  not  lie  against  receiver,  879. 
as  suit  of  members  against  managing  agents,  615,  616. 
right  of  shareholder  to,  in  case  of  insolvency,  1003. 

to  prevent  irregular  forfeiture  of  shares,  586, 
to  prevent  issue  of  watered  stock,  599. 
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Injunction — Continued. 

against  unnecessary  assessement,  566. 

in  favor  of  creditors  to  prevent  fraudulent  withdrawal  of  assets,  720,  734. 
to  restrain  condemnation  proceedings,  253. 

to  restrain  taking  without  due  process  of  law  and  without  compensation, 
254. 

(See  Actions,  Directors.) 

INSOLVENT  CORPORATION.  (See  Creditors,  Insolvency,  Receivers.) 

INSOLVENCY. 

usually  governed  by  ample  statutory  provisions,  988. 
formal  alters  rights  of  parties,  713. 
terminates  control  of  managers,  712,  713. 

right  to  transfer  shares,  469,  817. 
of  corporation,  terminates  right  of  transfer,  469. 
of  corporation  as  ground  of  forfeiture  of  charter,  964. 
puts  an  end  to  defence  of  fraud  in  obtaining  subscription,  799. 
as  a  ground  for  appointing  receiver,  1001. 
allegation  of,  in  application  for  receiver,  840. 
what  constitutes  from  creditors'  standpoint,  712. 
distribution  after,  similarity  to  copartnership  settlement,  995. 
jurisdiction  of  equity  in,  1003. 
of  preliminary  subscriber,  325. 

(See  Dissolution,  Transfer  of  Stock,  Liabilities,  Insolvency.) 

INSPECTION  OP  BOOKS.     (See  Mandamus.  ) 

INSPECTORS  AT  CORPORATE  ELECTIONS. 

appointment  of,  by  members,  384. 
INSURANCE.     (See  Conditions,  Incorporation,  Quo  Warranto.) 
INTEREST. 

on  money  governed  by  lux  loci  contractors,  80,  n. 

public  in  exercise  of  franchises  (see  Public  Interest). 

no  disqualification  for  voting  (see  Voting). 

may  be  paid  on  stock,  600. 

smallness  of  members  does  not  affect  his  right  to  sue,  639. 

INTERNAL  MANAGEMENT.    (See  Directors,  Creditors,  Actions,  Ma- 
jority, Powers.) 

INTERPLEADER. 

by  corporation  in  case  of  conflicting  claims, 

INTERSTATE  COMMERCE. 

status  and  legal  existence  of,  explained,  103,  n. 

(See  Taxations,  Regulations.) 

INTERSTATE  CORPORATIONS.    ( See  Consolidation,  Foreign  Corpora- 
tions.) 

INTERVENTION. 

by  member  in  actions  against  corporation,  027,  n,  02S. 
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INSTALLMENTS. 

distinguished  from  calls  and  assessments,  554. 

calls  may  be  payable  in,  554. 
INTRA  VIRES  ACTS. 

acts  of  majority  not  interfered  with,  594. 

(See  Actions,  Directors,  Powers.) 
IRREGULARITIES. 

in  increase  of  capital  stock  as  a  defence  to  calls  (see  Defences). 

information  of  corporation  what  not  material  (see  Incorporation,  De 
Facto). 

in  subscriptions  (see  Subscriptions). 

in  making  assessments  (see  Assessments). 

in  expulsion  proceedings  (see  Expulsion)  . 

in  transfer  of  stock  (see  Transfer  of  Stock). 

in  forfeiture  proceedings  (see  Forfeiture). 
IRRIGATION  DISTRICTS. 

are  quasi  public  corporations,  25. 

provisions  of  "Wright"  act,  25, n. 

formation  of,  under  California  statute,  25. 
ISSUE  OF  STOCK.    (See  Capital  Stock,  Stock,  Ultra  Vires,  Creimtoks, 
Liabilities.) 

JOINDEB. 

of  shareholders  in  action  against  directors,  629. 

of  defendants  in  such  action,  630. 

(See  Parties,  Corporations,  Actions.  ) 
JOINT-STOCK  COMPANIES. 

definition  of,  23. 

character  and  legal  status  of,  23. 

to  create,  statutory  authority  not  necessary,  23. 

illegal  in  Illinois  and  Louisiana,  23. 

when  authorized  by  statute,  23. 

to  what  extent  copartnerships,  23. 

objects  and  advantages  of,  23. 

action  not  maintainable  by  one  member  of,  against  another  at  law,  541,  n. 
JOINDER  OF  PARTIES.    (See  Parties.  ) 
JOINT  TENANT. 

corporation  cannot  be,  20S 
JUDGMENT. 

against  corporations,  effect  of,  as  evidence  against  stockholders,  909,  910. 

lien  of  affects  only  interest  of  corporation,  870. 

prior  against  corporation  when  necessary,  823. 

against  receiver,  effect  of,  878. 

effect  of,  against  corporation  chartered  in  two  or  more  states,  91. 

president  and  treasurer  cannot  confess,  193. 

on  mutual  benefit  certificate,  enforcement  of,  696. 

in  quo  warranto,  original  form  and  effect  of,  954,  989. 

ordinary  methods  available  to  creditors  for  enforcing,  707. 

impeachment  of,  for  fraud  by  stockholders  defendant,  910. 

84 
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JURISDICTION. 

in  federal  courts,  prerequisites  of,  537. 

of  federal  courts  of  actions  on  mutual  benefit  contracts,  673. 

of  state  courts  over  national  banks,  540. 

actions    between  national    bank   and    shareholders 

therein,  540. 
actions  of  stockholders  in  foreign  corporations,  540. 
of  state  courts  over  actions  between  foreign  corporations,  540. 
to  appoint  receivers  where  managers  have  ceased  or  refused  to  act,  848. 
of  actions  against  receiver  personally,  879. 
in  actions  by  shareholders  in  right  of  corporation,  613. 
once  acquired  will  be  retained  for  final  disposition,  606. 
not  entertained  to  enforce  illegal  "  pooling,"  120. 

(See  Process,  Foreign  Corporations,  Equity,  Actions.) 

JUROR. 

interest  of  stockholder  disqualifying  as,  346. 

JURY  TRIAL.  (See  Practice.) 

KINDS. 

of  corporations  (see  Corporations,  Classes). 

of  stock  (see  Stock). 

of  corporate  interests,  541,  54S. 

KNOWLEDGE. 

directors,  of  contents  of  corporate  books  when  presumed,  642,  n. 
of  creditors,  of  inter  se  arrangements  of  shareholders,  794,  721. 
of  facts  necessary  to  render  ratification  binding,  741. 

acquiescence  of  shareholder  a  bar,  636. 
of  by-laws  presumed,  680. 

of  falsity  of  representations  when  presumed,  645,  n,  939. 
of  president,  of  improvements  on  corporate  property,  753,  n. 
of  transferee  of  title  by  which  stock  is  held,  507. 
no  bar  to  action  by  him,  468. 

LABOR. 

in  payment  of  subscription,  345,  792. 

LABORERS  AND  SERVANTS. 

meaning  of,  in  statutes  imposing  personal  liability  upon  shareholders,  918. 

LACHES. 

by  cestui  que  trust  discharges  corporation,  494. 

right  to  issue  common  for  preferred  stock  may  be  lost  by,  603. 

of  owner  of  stock  releases  corporation,  582. 

by  purchaser  of  illegal  issue,  553. 

(See  Acquiescence,  Waiver.) 

LAND.    (See  Eminent  Domain,  Powers,  Title,  Real  Estate,  Reversion.) 
LAPSE  OF  CHARTER.  (See  Dissolution,  Quo  Warranto.) 
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LAPSE  OF  TIME.     (See  Laches.) 

LAWYER.     (See  Counsel,  Fees.) 

LEASE. 

of  railroad,  statutory  authority  required  for,  132. 

authority  for  effect  of,  135. 

does  not  relieve  lessor  company  of  liability  for  public  duties,  135. 

lessee  also  liable,  134. 

LEGACIES  OF  STOCK.     (See  Bequest,  Transfer  of  Stock.) 

LEGAL  TITLE.     (See  Owner,  Title.) 

LEGISLATIVE  CONTROL.    (See  Regulations,  Legislature,  Constitu- 
tion.) 
LEGISLATURE. 

power  of,  to  bind  state  by  contract,  1025. 

powers  of,  in  creation  of  corporations,  28. 

cases  on  delegation  of  power  to  incorporate  examined,  33. 

purpose  of,  in  conferring  franchises,  12. 

intention  of,  important  in  construing  charter,  73. 

(See  Constitution,  Statutory  Provisions^) 

LEGISLATIVE  AUTHORITY. 

to  mortgage  essential  property  required,  159. 

effect  of  express  to  mortgage  to  a  certain  limit,  155. 

to  mortgage  construction  of,  151. 

for  corporation  to  buy  and  hold  stock,  170,  171. 

to  exercise  eminent  domain  strictly  construed,  244. 

to  act  as  corporation  need  not  be  formally  expressed,  198,  n. 

to  mortgage  for  one  purpose  does  not  authorize  mortgage  for  another,  151. 

LEX  DOMICILLI. 

fixes,  powers,  capacities  and  liabilities,  76. 

validity  and  construction  of  mortgage,  151,  a. 
LIABILITIES. 

and  debts,  meaning  of,  909. 

accrued  under  penal  statute  is  a  debt,  930. 

assumption  of  by  consolidated  company,  109. 

as  partners  and  jointly,  summary  of  principles,  838. 

as  partners,  of  members  of  voluntary  associations,  349. 

collusive  agreement  to  escape  set  aside,  604, 

for  fraudulently  inducing  subscriptions,  644. 

indefinite,  of  shareholders,  992. 

individual,  as  effected  by  parties,  knowledge  of  corporate  relation,  834. 

individual,  various  forms  of,  830. 

of  banks,  for  collections  through  correspondents,  738. 

of  corporation,  by  ratification  of  acts  of  promoters,  666. 
upon  written  contracts  of  agents,  735. 

as  shareholder,  809. 

of  corporation  on  partly  executed  contracts,  751. 
simple  contracts  of  agents,  742. 
contracts,  706,  et  seq. 
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Liabilities— Continued. 

for  torts  and  ex-contractu  give  equal  footing,  951. 
allowing  fraudulent  assignment,  4S7. 
false  representations  by  agents,  937. 
neglects  of  sub-agents,  945. 
none  on  part  of  corporation  for  dividends  paid  prior  to  notice  of  transfer, 

581,582. 
of  directors  for  ultra  vires  expenditures,  430. 
failure  to  make  reports,  933. 
contracting  excessive  indebtedness,  923. 
declaring  dividends  without  a  surplus,  925. 
false  publications  generally,  643,  644. 
summary  of  rules  governing,  643. 
false  statements  in  prospectuses,  940. 
to  creditors  for  loan  of  corporate  funds  to  insolvent,  715.  n. 
of  members  for  calls  when  shifted,  508. 

as  partners  and  jointly,  829,  et  seq. 
of  voluntary  associations  generally,  360. 
to  creditors,  36G. 
of  pledgetfto  creditors,  814. 
of  provisional  committee,  666. 
of  real  owner  in  case  of  fictitious  transferee,  466. 
none  where  name  on  stock  books  without  authority,  787. 
of  receivers,  as  a  general  rule  no  personal,  879. 
of  transferee  does  not  attach  until  entry  of  transfer,  404. 
of  trustee  investing  in  stock,  495. 
of  various  kinds  of  corporations  for  negligence,  944. 
penal,  various  of  directors,  928,  et  seq. 
personal  inconsistent  with  corporate,  9. 
statutory,  nature  of,  909,  901. 
incurred  without  potential  legal  authority,  835. 
what  defects  result  in,  832. 
of  promoters,  665,  666. 

of  incorporators,  on  contracts  made  prior  to  incorporation,  544. 
of  directors  for  unwarranted  payment  of  dividends,  431. 
statutory  of  members,  whether  primary  or  secondary,  902. 
relative,  of  corporation  and  stockholder,  nature  of,  509. 
special  statutory,  of  officers,  920. 

statutory  of  members  distinct  from  that  for  unpaid  capital,  900,  901. 
statutory  of  members,  when  nature  of  becomes  important,  903. 

when  shifts,  506. 
test  of  agents,  620. 
upon  consolidation  imposed  by  statute,  108. 

(See  Actions,  Agents,  Directors,  Torts,  Contracts,  Subscriptions.) 

LICENSE. 

to  foreign  corporation  not  a  recognition  of  corporate  existence,  17,  n. 
(See  Foreign  Corporation.) 

LIEN. 

of  banks  on  commercial  paper,  232. 
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Lien — Continued. 

of  bank  on  deposit,  233. 

in  case  of  notes  sent  for  collection,  232. 

of  corporation  upon  property  in  possession,  230. 

passes  with  sale  to  vendee,  505. 
for  unpaid  purchase  money  not  disturbed,  147. 
prior  prevails  over  general  mortgage,  145. 
may  be  lost  how,  146. 

for  value  of  property  taken  by  eminent  domain,  147. 
of  railroad  company,  usages  and  regulations  as  affecting,  231. 
what  necessary  to  create,  230. 
loss  and  abandonment  of,  by  delivery,  230. 
not  lost  by  warehousing,  231. 
upon  corporate  property,  who  may  create,  192. 

on  shares  not  lost  by  assignment  for  benefit  of  creditors  of  owner,  485. 
provided  for  in  by-law,  478. 
does  not  bind  parties  without  notice,  484. 
confined  to  legal  interest,  483. 
on  shares,  what  debts  secured  by,  481,  4S4,  n. 
does  not  extend  to  debts  not  due,  when,  481,  n. 
summary  of  authorities  as  to  validity  and  extent  of,  478,  and  n. 
none  on  shares  by  corporation  at  common  law,  479. 
equitable  may  be  required,  486. 

on  dividends  for  indebtedness,  590. 
given  effect  equally  with  statutory,  872. 
of  creditors  on  property  withdrawn,  710. 

judicially  acquired,  preserved  in  equity,  820. 
of  attaching  creditor,  priority  of,  482. 

priority  of,  as  between  deeds  of  trust  upon  consolidation,  145. 
priority  of  as  between  expenses  of  management  by  receiver  and  existing 

mortgages,  145,  n. 
upon  corporate  property  for  supplies  and  materials,  871. 
upon  personalty  lost  by  becoming  part  of  permanent  structure,  146. 
statutory  not  defeated  by  appointment  of  receiver,  872. 
effect  of,  in  case  of  insolvency,  820. 
priority  of,  in  case  of  insolvency,  1000. 

LIFE  ESTATES. 

and  remainders  in  stock,  457,  458.      i 

what  dividends  belong  to  life  tenant,  457,  et  seq. 

the  Massachusetts  or  Minot  rule,  457,  n. 

the  Pennsylvania  or  American  rule,  457,  n. 

rule  adopted  in  New  Jersey,  497,  n.  ' 

view  of  United  States  supreme  court,  458,  n. 

(See  Dividends.) 

LIMITATIONS. 

upon  capacity  to  acquire  and  hold  land,  effect  and  operation  of,  206. 
upon  right  to  sue  on  mutual  benefit  certificate,  674. 
upon  devises  to  corporations  not  applicable  to  charitable  bequests,  223. 
of  actions  (see  Statute  of  Limitations,  Defences). 
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LINE  OF  EOAD. 

location  of  as  condition  in  subscriptions,  334. 
how  viewed  in  New  York,  334. 

Pennsylvania,  334. 

other  states,  334. 

LIQUIDATION.    (See  Insolvency,  Dissolution,  Distribution.) 

LIS  PENDENS. 

corporation  not  chargeable  with  notice  of  litigation  involving  stock,  465. 

LOANS. 

power  of  corporations  to  make,  63. 

by  director  to  corporation,  right  of,  to  recover,  433,  714,  n. 

illegal  by  directors,  liability  for  to  shareholders,  632,  n. 

LOBBYING. 

immoral  as  a  consideration  for  corporate  contract,  167. 
LODGE.    (See  Associations.) 

LOST  CERTIFICATES. 

rights  and  duties  of  loser,  521. 

duty  of  corporation  herein,  521. 

indorsement  of,  as  affecting  liabilities  of  parties,  521,  522. 

LOUISIANA. 

ioint-stock  companies  illegal  in,  23. 


MAJORITY. 

what  constitutes  at  corporate  meeting,  374. 

municipal  vote  to  take  stock,  289. 
consent  of  to  statutory  changes,  1038. 
control  of  in  corporate  meetings,  371. 

not  interfered  with,  693. 

implied  in  contract  of  membership,  372. 
'intra  vires  acts  if  not  restrained,  594. 
may  sell  all  the  corporate  property,  373. 
none  however  large  can  misapply  corporate  funds,  371 . 
complicity  of,  with  directors  to  defraud  minority,  625,  n. 
power  of,  to  consolidate,  373. 
power  of,  to  dissolve,  373,  1012. 
of  votes  cast  elect,  371. 
in  de  facto  corporation,  powers  of,  53. 
of  directors  as  a  quorum,  (see  Actions,  Discretion,  Powers)-. 

MALA  IN  SE.    (See  Contracts,  Powers,  Ultra  Vires.) 

MALA  PROHIBITA.     (See  Ultra  Vires.) 

MALFEASANCE. 

of  officers  as  ground  of  action  by  stockholders  (see  Actions,  Directors). 

MALICIOUS  PROSECUTION. 

as  a  cause  of  action  against  corporation  (see  False  Imprisonment  and 
Malicious  Prosecution,  Toets.I. 
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MANAGEMENT    OF  CORPORATIONS.     (See  Agents,  Directors,  Ma- 
jority.) 

MANAGER. 

general  powers  of  (see  Agents,  Superintendent.) 

MANDAMUS. 

against  corporation,  how  directed,  647. 

corporations  organized  to  furnish  commodities,  892. 
does  not  generally  lie  to  compel  transfer  of  shares  or  payment  of  divi- 
dends, 659. 
does  not  lie  where  adequate  legal  remedy,  898. 
granting  within  discretion  of  court,  658. 
how  far  allowed  to  control  discretion,  889. 
in  cases  of  amotion,  648. 

lies  to  enforce  performance  of  specific  duties,  887,  888. 
not  employed  to  try  title  to  office,  648. 
not  granted  to  gratify  idle  curiosity,  656. 
nor  to  enforce  equitable  or  simple  contractual  rights,  898. 
not  defeated  by  bad  faith  in  exercise  of  discretionary  powers,  890,  891. 
origin  of  to  restore  member,  649. 
proper  considerations  for  granting  or  refusing,  898. 
refused  where  legal  remedy  adequate,  651. 
to  compel  calling  of  meeting,  597. 

corporate  meeting,  392. 

construction  of  bridges  and  crossings,  895. 

performance  of  public  duties,  894. 

railroad  to  operate  its  line,  896. 

reissue  of  lost  certificate,  549. 

production  of  corporate  books  and  records,  653 . 

surrender  and  delivery,  654. 
to  enforce  municipal  subscriptions,  288. 

right  to  inspect  books  and  records  by  creditors,  893. 

right  to  inspect  by  members,  655. 
various  uses  of,  against  corporations,  897. 
what  must  be  shown  to  authorize,  656,  657. 

MANUFACTURING  CORPORATIONS. 

incidental  and  presumed  powers  of,  74  and  n. 
purchases  of  stock  by  illegal,  779. 

MARRIED  WOMEN. 

purchase  of  stock  by,  496. 

MARYLAND. 

early  views  in,  as  to  bequests  to  charitable  uses,  219,  n. 
creation  of  private  corporations  in,  by  special  act,  29. 

MASSACHUSETTS. 

rule  as  to  dividends  between  life  tenant  and  remainderman,  457. 
no  intermediate  legal  bodies  in,  between  corporations  and  copartnerships, 
23,  n. 
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MEETINGS. 

adjourned  a  continuation  of  original,  392. 

may  be  held  without  further  notice,  392. 

business  transacted  at,  392. 
by  separate  factions  of  membership,  386. 
corporate,  appointment  of  inspectors  and  judges  at,  384. 

calling  to  order,  385. 

effect  of  delay  in  calling  to  order,  385. 

place  of  incorporations  chartered  by  two  or  more  states,  383. 

statutory  provisions  as  to  time  of  holding,  386. 

when  minority  may  call,  392. 

when  may  be  called  by  other  than  the  designated  officers,  392. 
for  purpose  of  organization,  277. 

slight  irregularities  and  informalities  at,  not  important,  370. 
length  of,  should  be  reasonable,  386.      ' 
mandamus  to  compel  the  calling  of,  597. 
must  be  within  the  state  of  corporation's  domicile,  383,  76  and  n. 

called  by  proper  authority,  392. 
no  notice  required  of  stated,  278. 
objects  and  powers  of,  370. 
of  directors,  number  required  to  be  present  at,  375. 

place  of,  immaterial,  425. 
out  of  state,  effect  of,  as  to  transactions  at,  383. 
presumptions  in  favor  of  regularity  of  proceedings  at,  395. 
review  of,  by  courts  in  New  York,  389. 
special  of  directors,  notice  of,  424. 

statutory  authority  for  calling  where  proper  authorities  neglect,  392. 
stated  or  set  day  may  be  held  without  notice,  390. 
transaction  of  other  business  at,  than  that  notified,  386. 

MEMBERS. 

necessary,  ">. 

actions  by  against  other  members,  593,  et  seq. 

cannot  effect  destruction  of  corporate  franchise,  548. 

cognizance  of,  when  taken  at  law,  547. 

consent  of,  to  statutory  alterations,  1038. 

majority,  power  of,  to  consolidate,  95. 

may  be  others  than  natural  persons,  5. 

none  until  articles  are  signed  and  acknowledged,  49. 

not  bound  by  alterations  in  charter  made  without  consent,  1043. 

consolidation  unless  statutory  provisions  followed,  49. 
number  of.  not  always  decisive  of,  whether  corporation  sole  or  aggre- 
gate, 14. 
occupy  relation  of  cestui*  que  trust  to  corporation,  550. 
of  corporation  de  facto,  estoppel  of,  57,  59. 
of  foreign  corporation  becoming  partners,  90. 
one  or  more  may  prevent  consolidation,  96. 
resemblance  of  relation  between,  to  that  of  partners,  784. 
right  of,  to  call  directors  to  account,  186. 
transmutation  of,  upon  consolidation,  93. 
usually  possess  sole  power  to  enact  by-laws,  898. 
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Members — Continued. 

voting  rights  of,  376. 

cannot  bind  corporation  elsewhere  than  at  corporate  meeting,  176,  n. 

MEMBERSHIP. 

aggregate  are  agent  of  ultimate  and  highest  authority,  175. 

contract  of,  governed  by  general  rules  of  evidence,  317. 

distinct  from  the  corporation,  5. 

in  benevolent,  etc.,  society  how  constituted,  315. 

in  boards  of  trade,  clubs,  etc.,  369. 

not  limited  to  natural  persons,  5. 

preliminary,  how  constituted,  274. 

relation  created  by,  under  general  incorporation  laws,  1036. 

termination  of,  in  non-capital  stock  corporations,  347. 

unanimous  consent  of,  binds  corporation,  605. 

what  constitutes,  282. 

MERGER. 

of  common  or  original  issue  of  stock  (see  Stock). 
of  original  corporations  upon  consolidation,  92. 

MINING  COMPANIES. 

customs  of,  as  affecting  liability  of  stockholders,  795? 

cannot  engage  in  trade  for  profit,  61 ,  n. 

character  of,  as  affecting  payment  of  dividends,  444. 

may  contract  with  other  companies  for  common  benefit,  60,  n. 

not  dissolved  upon  consolidation,  102,  n. 

MINORS.  (See  Infants.) 

MINORITY  OF  MEMBERSHIP. 

rights  of,  in  equity  (see  Equity). 

at  stockholders'  meetings  (see  Majority). 
may  prevent  ultra  vires  acts  (see  Actions,  Combination,  Fraud). 

MINUTE-BOOK.  (See  Stock-Books,  Evidence.) 

MINUTES. 

of  special  directors'  meeting,  approval  of  at  subsequent  regular  meeting, 
424,  n. 

MISAPPLICATION. 

of  corporate  funds  (see  Actions,  Directors,  Ultra  Vires.) 

MISJOINDER. 

in  quo  warranto  proceeding,  979,  980. 

(See  Parties,  Practice.) 

MISMANAGEMENT. 

constitutes  no  defence  to  calls,  572. 

as  ground  of  action  by  members  (see  Actions,  Directors.) 

MISNOMER.  (See  Name,  Pleadings.  ) 

MISSOURI. 

statute  allowing  summary  judgment  against  stockholders,  781,  n. 
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MISTAKE. 

to  avail  subscriber  must  have  occurred  without  his  negligence,  310. 
as  a  reason  for  cancelling  subscriptions,  310,  569. 
in  name  of  corporation,  effect  of,  2,  n. 

MISUSER. 

of  franchises  as  a  cause  of  forfeiture  (see  Quo  Wabbanto). 
MONEY. 

a  federal  agency,  234,  n. 

cannot  be  taken  under  exercise  of  eminent  domain,  234,  n. 

MONOPOLIES. 

employment  of  remedy,  quo  warranto  against,  972. 

grant  of,  a  contract  protected  by  the  constitution,  131. 

must  be  supported  by  consideration,  1041. 

middle  ages  unlike  modern,  115. 

results  from  one  corporation  buying  up  stock  of  another,  114. 

right  to  enjoy  never  implied,  71. 

statutes  creating  are  valid,  1040. 

but  strictly  construed,  1040. 

MORTGAGES. 

authority  of  president  to  execute,  193. 
cases  holding  no  legislative  authority  needed  to  make,  154. 
character  of  rolling  stock  as  a  subject  of,  139. 
corporate  forms  of,  160. 

though  defective  in  form  may  create  equitable  lien,  735,  n. 
when  good  in  part  only,  138. 
how  far  affected  by  intention  of  parties,  163. 
importance  of  intention  of  parties  to,  140. 
implied  power  for,  136. 

invalid  may  be  validated  by  subsequent  legislation,  138. 
lien  of  not  defeated  by  agreement  amounting  to  a  loan,  150. 
car  trust  loan,  lfit). 

subject  to  existing  liens,  145. 
on  after-acquired  property  depends  upon  lex  rei  sitae,  149. 

property  not  in  possession,  140. 

railroad  property  covered  by,  161,  164. 
of  tolls  and  income,  165. 

registration  of,  141. 

repairs  and  additions  must  be  specially  mentioned,  164. 

right  of  eminent  domain  not  subject  to,  152. 

rolling  stock  as  a  subject  of,  139. 
subscriptions  and  equities  must  be  described,  164. 
terms  of  will  not  be  allowed  to  affect  rights  of  third  parties,  163. 
underlying  and  general,  application  of  earnings  to,  162. 
what  property  subject  to,  158. 
when  lien  of  attaches  to  after-acquired  property,  142. 

MORTMAIN. 

statute  of  history  and  object,  205. 
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MOTIVES. 

for  demanding  transfer  not  important,  461. 
for  voting  immaterial,  377. 

cannot  be  inquired  into  by  corporation  in  suit  brought  by  member,  622. 
for  demanding  inspection  of  books,  what  proper,  656,  657. 
whether  articles  of  incorporation  conclusive  of,  836. 
of  directors  for  refusing  entry  of  transfer  under  right  conferred   by 
statute,  480. 

MUNICIPAL  CORPORATIONS. 

distinguished  from  private,  11, 12,  15. 

subscriptions  by,  286,  et  seq. 

right  of  to  regulate  rates  (see  Regulations). 

MUNICIPALITIES. 

may  become  stockholders  under  legislative  authority,  286. 
earliest  corporations  were,  11J  n. 

(See  Corporations,  Rates,  Regulations.) 
MUTUAL  BENEFIT  SOCIETIES. 

(See  Associations,  Beneficiaries,  By-Laws,  Quo  Wabkanto.) 


NAME. 

corporation  chartered  by  two. or  more  states  may  have  common,  103. 
effect  of  suing  corporation  by  in  quo  warranto,  979. 
no  test  of  corporate  character,  10. 
right  to  a  common  law  incident,  2. 
of  protection  in  use  of,  2,  n. 
what  name  to  be  used  and  how  acquired,  2,  n. 
creditors  cannot  complain  of  mere  formal  change  in,  724. 
suing  corporation  by,  estops  denial  of  corporate  existence,  47. 
if  none  be  given  in  charter  one  may  be  assumed  or  acquired  by  usage,  2,  n. 
,    should  be  distinct  from  that  of  any  other  body  corporate  in  same  state,  2,  n. 
but  name  of  corporation  in  another  state  may  be  taken,  2,  n. 
as  to  use  of  two  names  for  distinct  purposes,  2,  n. 
effect  of  mistake  in,  2,  n. 

can  only  be  changed' in  manner  pointed  out  by  statute,  2,  n. 
appearance  by  waiver,  plea  of  misnomer,  2,  n. 

NATIONAL  BANKS. 

authority  of,  to  purchase  and  sell  shares,  171 . 

citizenship  of,  537,  540. 

vote  of  stockholders  for  dissolution  of,  373,  n. 

duties  of  officers  of  upon  insolvency  or  dissolution,  435. 

increase  of  capital  stock  in,  how  made,  770. 

liquidation  upon  expiration  of  charter,  1014. 

must  do  business  at  place  designated  in  certificate,  77. 

taxation  of  property  of,  1099. 

subject  to  state  methods,  1100. 


1340  GENERAL   INDEX. 

National  Banks — Continued. 

terms  of  existence,  commencement  of,  42. 

transfer  of  shares  in,  487. 

may  take  stock  in  payment  of  debts,  171. 

but  must  resell  within  six  months,  171. 

cannot  enforce  by-laws  imposing  a  lien  on  shares  470,  n. 

NEGLIGENCE. 

of  co-employe  and  liability  of  corporation  therefor,  946,  947,  948. 
liability  of  receiver  for,  879. 

of  pledgee  in  having  proper  entry  in  books  of  corporation,  814. 
of  agent  renders  corporation  liable,  944. 

NEGOTIABILITY  OF  STOCK.    (See  Shakes,  Stock,  Tbansfeb.) 

NET  PROFITS. 

definition  of,  440. 

the  only  source  of  dividends,  441,  448. 

NEW  ENGLAND. 

rule  in,  as  to  payment  and  enforceability  of  subscriptions,  295. 

NEW  JERSEY. 

rule  as  to  rights  of  life-tenant  and  remainderman,  459. 

NEW  SHARES.    (See  Capital  Stock,  Increase,  Liabilities.) 

NEW  YORK. 

rule  as  to  conditional  subscriptions  to  railroads,  333. 
taxation  of  bank  stock,  1094. 

appointment  of  receiver  over  foreign  corporations,  854. 
statutory  provisions  in,as  to  appointment  of  receivers  over  corporations,850. 
in,  for  personal  liability  of  officers  of  manufacturing 
corporations  933,  n. 
rule  as  to  wager  sales,  492. 

of  railroad  taxation,  1117,  n. 
statute   allowing   certain  corporations  to    purchase    shares    in    them- 
selves 171,  n. 
rule  on  subject  of  agent's  implied  authority  from  repetition  of  acts,  183. 
limitation  in  as  to  devises  to  corporations  to  charitable  uses,  200,  n. 
rule  that  unincorporated  religious  societies  cannot  acquire  the  legal  title 

to  charitable  fund,  228. 
extreme  disfavor  in  of  defence  of  ultra  vires,  767,  769. 

NOISE. 

of  passing  trains  a  proper  element  of  damage  to  abutting  owner  of  land 

taken  for  railroad,  258. 
the  same  principle  applies  to  elevated  street  railways,  262. 

NOMINAL  PARTY. 

corporation  as  in  stockholder's  suit  against  corporate  agents,  610. 
NOMINAL  TRANSFEREE. 

not  entitled  to  privileges  of  membership,  473,  n. 

NON-USER. 

of  franchises,  distinguished  from  abuse,  misuser  or  perversion  as  a  cause 
for  forfeiture,  985. 
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W>TE. 

implied  authority  of  president  to  give,  193. 
power  of  agent  to  execute,  192. 
common  law  power  of  corporations  to  negotiate,  63. 
given  in  payment  of  subscriptions,  345. 
collection  of  by  banks  through  correspondents,  738. 
payable  in  stock  does  not  constitute  holder  a  member  of  corporation,  309,  n. 
NOTICE. 

and  knowledge  by  servant  of  dangers  of  employment,  949 

by  publication,  265. 

duty  of  parties  to  transfer  to  give,  498. 

how  proven  in  case  of  loss,  390. 

none  required  of  stated  or  set  day-meeting,  390. 

not  required  for  adjourned  meeting,  392. 

of  agent's  authority,  in  by-law,  412. 

of  application  for  receiver,  when  excused,  858. 

of  appointment  of  receiver,  856. 

of  by-law  providing  for  lien  on  shares,  479. 

of  calls  by  whom  to  be  given,  556. 

statutory  requirements,  558,  559,  561. 
of  charges  in  proceeding  to  expel,  528. 
of  corporate  meeting  how  waived,  391. 

manner  of  giving,  390. 

time  of,  must  be  reasonable,  389. 

when  presumed,  395. 

right  to  object  to  insufficiency  of  personal  to  each 
member,  391. 
of  forfeiture  must  describe  the  shares,  587. 
of  lien,  what  constitutes,  484. 

of  meeting,  formal  prerequisites  may  be  dispensed  with,  390. 
requisites  of,  388. 
subsequent  to  organization,  278. 
of  nature  of  title  in  certificate,  497,  501. 
of  non-payment  of  stock,  what  constitutes,  813. 
of  preliminary  organization,  277. 
of  sale  by  pledgee,  502,  503. 
of  trust,  to  corporation,  what  constitutes,  494. 
requisites  of  for  expulsion,  529. 

to  agents,  must  affect  transactions  entrusted  to  them,  755. 
must  be  received  officially,  754. 
when  binding  upon  corporations,  753,  754. 
to  attaching  and  execution  creditor  of  national  bank  stock,  510. 
to  board  of  directors  to  what  extent  binding,  754. 
to  corporation  not  implied  of  the  pendency  of  actions  between  parties  to 

transfer,  465. 
to  corporation  not  necessary  in  case  of  pledge  of  shares,  471. 

of  conditional  transfer,  502. 
to  shareholder  of  judgment  against  corporation  when  not  necessary,  786.  n. 
to  vendor's  creditors  of  transfer,  510. 
to  transferee  of  corporations  lien  on  shares,  484. 
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under  exercise  of  eminent  domain,  255. 

NOVATION. 

and  substitution  by  statute,  108. 

necessary  upon  consolidation,  722. 

of  new  corporation  upon  consolidation,  93,  108. 

what  constitutes,  upon  consolidation,  723. 


OATH.    (See  Pleadings,  Verification.) 

OBJECTS. 

as  criterion  of  whether  corporation  public  or  private,  13. 

nature  of  and  public  convenience  considered  in  construing  charter,  60. 

should  be  specified  in  articles,  37. 

range  of  not  decisive  of  whether  corporation  public  or  private,  12. 

(See  Powebs,  Ultra  Vibes.) 
OBLIGATION  OP  CONTEACTS. 

(See  Amendment,  Constitution,  Consolidation,  Contbaots.) 

OBSTRUCTION  OF  STREET. 

compensation  for  from  railroad  company,  256,  n. 

OFFER. 

to  pay  assessment  after  death  of  beneficiary,  677,  n. 

to  deliver  stock  sold,  472,  n. 

of  a  new  franchise  upon  repeal  or  amendment  of  charter,  1059. 

to  compromise  disputes  concerning  subscriptions,  directors  may,  569. 

conditional  subscription  amounts  to,  320. 

OFFSET.  (See  Set-Off.) 

OFFipERS. 

municipal  power  of,  to  insert  conditions  in  subscriptions,  322. 
will  be  prevented  from  perpetuating  themselves  in  office,"  how,  382. 
director  falls  within  meaning  of,  415,  n. 

(See  Agents,  Directobs,  Liabilities,  Statutes.) 

official  boards. 

in  what  respects  corporations,  21. 

OPTION. 

of  common  to  become  preferred  shareholders,  601. 
to  purchase  shares  (see  Sales,  Transfer  of  Stock). 

ORAL  AGREEMENTS.  (See  Pabol  Agreements.) 

ORAL  EVIDENCE.  (See  Evidence.) 

ORDER. 

of  court  upon  application  for  mandamus  to  inspect,  658. 
appointing  receiver,  841,  et  seq. 
discharging  receiver,  886. 
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ORGANIZATION. 

by  charter  members,  274,  276. 

(See  Incobpobation,  Meetings,  Notice.) 

OUSTER. 

Judgment  of,  in  quo  warranto  proceeding,  989. 

OVER-ISSUE. 

of  stock,  liability  on  (see  Ceeditors,  Liabilities,  Ultra  Vibes.) 

OVER- VALUATION. 

of  property  sold  by  promoters  to  corporation,  661,  662,  n.,  663  and  n> 

OWNER. 

equitable  of  stock,  464. 

when  not  liable  to  creditors,  815. 
of  shares,  meaning  of  legal,  379. 


PAID  UP  STOCK.    (See  Payment,  Cbeditobs,  Watered  Stock.) 

PARALLEL  RAILROADS. 

constitutional  provisions  against  consolidation  of,  974. 
cannot  consolidate  under  statute  authorizing  consolidation  of  con- 
necting lines,  94. 

PARTIES. 

case  of  misjoinder  of  in  quo  warranto,  978. 
defendant  in  suit  by  shareholder,  600. 

proceeding  for  usurping  corporate  office,  968. 
quo  warranto  proceeding,  977. 
in  actions  against  directors  of  associations,  669. 
directors  who  are  mere  "implements  and  tools  "  need  not  be  made. 

593,  n. 
in  actions  between  corporations  and  promoters,  667. 
in  proceeding  to  dissolve,  1010. 
may  come  in  after  appointment  of  receiver  of  insolvent  corporation, 

873. 
necessary  and  proper  in  action  between  members,  607. 
new  may  be  brought  in,  in  action  between  members,  606. 
plaintiff,  amount  of  interest  of,  immaterial,  639. 
in  quo  warranto  proceeding,  976. 

creditor  as  in  action  on  mutual  benefit  certificate,  689,  n. 
qualifications  of  in  federal  courts,  640. 

relations  of  as  affecting  application  of  doctrine  ultra  vires,  760. 
receiver  as  party  defendant  in  shareholders'  suit,  630. 
to  action  on  mutual  benefit  certificate,  695. 
to  action   under  special  statute  against  directors  upon   statutory 

liability  of  stockholders,  913,  914. 
to  creditor's  bill,  necessary  and  proper,  824,  825. 
to  insolvency  proceedings,  996. 
to  proceeding  to  appoint  receiver,  857. 
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PARTNERS. 

liability  as,  of  incorporators,  544. 

liability  of,  by  reason  of  irregular  incorporation,  Chap.  XXIX. 

liability  as,  of  directors,  837. 

no  implied  power  of  one  to  bind  firm  by  subscription,  293. 

(See  Liabilities,  Joint-Stock  Companies,  Copartnership.) 

PARK. 

public,  taking  under  exercise  of  eminent  domain,  267. 

must  be  absolutely  necessary  and  have  statutory  authority,  267. 

PAR  VALUE. 

of  stock  as  a  measure  of  damages,  499. 
change  in  by  amendment,  1035. 
assessments  beyond,  not  collectible,  343. 
different  view  of  California  Court,  343,  u. 
liability  for,  to  creditors  by  holder,  Chap.  XXVIII. 
sale  by  corporation  for  less  than  (see   Liabilities,   "  Watered  ' 
Stock). 

PATENT  RIGHTS. 

over-valuation  of,  in- exchange  for  stock,  812,  n. 
PATENTEE. 

of  public  land,  right  of,  to  compensation  for  land  appropriated,  256. 

PAYMENT. 

and  discharge  of  shareholder,  what  amounts  to,  792. 

illegal,  form  of  immaterial,  927. 

in  advance,  for  land  taken,  257. 

into  court,  for  land  taken,  257. 

in  property,  over-valued,  811. 

priority  of,  for  labor  and  supplies  by  receivers,  871,  882. 

with  respect  to  statutory  liability,  912. 
of  subseriptons,  in  labor  or  materials,  345. 

by  check,  345. 

how  made,  345. 

when  to  be  made,  344. 

PENAL  STATUTES. 

imposing  liability  strictly  construed,  921. 
purely  local  in  application,  922. 
not  enforceable  in  other  states,  922. 

(See  Directors,  Statutes,  Liabilities. 

PENALTIES. 

to  what  extent  may  be  imposed  and  enforced  in  by-laws,  397. 

PENNSYLVANIA. 

rule  in,  as  to  conditions  in  subscriptions,  333. 
Mortmain  acts  in  force  in,  200,  «■ 
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Pennsylvania — Continued. 

effect  of  Mortmain  act  as  to  corporations  owning  land,  200,  n. 
or  American  rule  as   to  right  to  dividends  as  between  life-tenant  and 
remainderman,  457,  n. 

PERCENTAGE. 

non-payment  of,  not  a  defense,  564. 

payment  of,  required  of  railroad  companies  as  condition  precedent  42. 
PERFORMANCE. 

of  contract  of  subscription  not  enforced  contrary  to  law,  298. 

substantial,  not  technical,  required,  336. 

PERPETUITIES. 

laws  against  offer  obstacles  to  "  trusts,"  122,  123. 

prevention  of  by  statutory  restrictions,  205. 

rules  against  not  applicable  to  charitable  bequests,  22,3. 

PETITION. 

for  municipal  subscription,  requisites  of,  280. 

PLACE. 

law  of,  as  affecting  authority  of  agents,  190. 

of  business  of  corporation  (see  Domicil,  Fobkigx  Corpoeations). 

of  meeting  (see  Meetings). 

mention  of  in  notice  of  calls  (see  Notice,  Galls). 

of  agents'  acts  immaterial  (see  Agents). 

PLAINTIFFS.     (See  Parties.) 

PLEADINGS. 

allegations  of  compliance  with  conditions  in  application,  698. 
defensive  matters,  699. 
efforts  to  agree  upon  value,  248,  219,  205. 
amendment  of,  in  quo  warranto,  988. 

to  pray  mandamus,  676,  n. 
alleging  and  denying  corporate  existence,  46. 

various  forms  of,  4(1.  and  notes,  47. 
code,  in  quo  warranto,  987     . 
complaint  in  quo  warranto,  976,  981. 

what  should  contain,  979, 
general  denial  does  not  put  corporate  character  in  issue,  40,  47. 
in  action  for  unpaid  capital,  822. 

on  mutual  benefit  certificate,  complaint,  676,  n.  097,  698. 
in  action  for  contribution  when  not  multifarious,  60S,  n. 
in  mandamus  proceedings,  899. 
in  shareholder's  action,  642. 
PLEAS. 

denying  corporate  existence  must  he  special,  47. 
to  action  in  quo  warranto,  what  allowable,  983. 
(See  Pleadings. 
PLEDGE. 

deposit  does  not  alone  constitute,  233. 
.  of  stock  as  affecting  right  to  vote,  380. 

85 
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Pledge — Continued. 

pledgee  holds  the  equitable  title,  502. 

pledgor  holds  the  legal  title,  502. 

prohibition  to  purchase  does  not  apply  to  by  banks,  173. 

transfers  in  how  made,  471. 

of  shares  duties  of  corporation  to  pledgor  and  pledgee,  502. 

PLEDGEE. 

liability  of,  on  stock,  502. 

right  of,  to  repledge  stock,  502. 

relation  of,  to  other  parties  to  the  pledge,  502. 

when  liable  for  conversion,  502. 

holds  only  the  equitable  title,  502. 

not  entitled  to  vote,  502. 

liability  of,  to  creditors,  502. 

holds  shares  subject  to  lien  of  corporation,  502,  505. 

entitled  to  dividends  unless  otherwise  specially  provided,  502. 

remedies  in  case  of  failure  to  redeem,  503,  504. 

PLEDGOR.    (See  Pledge.) 

POLICE  POWERS.    (See  Regulations,  Sovereignty,  Powers.) 

POLICE  REGULATIONS.    (See  Regulations.) 

POOLING. 

by  railroads  companies  when  and   under  what  circumstances  illegal, 

120,  973,  974. 
divergent  views  in  America  and  England  on  subject  of,  972. 
(See  Quo  Warranto,  "  Trusts.") 

POPULAR  VOTE. 

on  municipal  subscriptions,  289. 

(See  Municipalities,  Subscriptions.) 

POSSESSION. 

of  vendor  not  necessary,  492. 

upon  appropriation  to  public  use,  257. 

POTENTIAL  AUTHORITY. 

in  absence  of  actual  of  agent  may  create  liability  on  part  of  corporation, 
741,  742, 747,  748. 

POWER  OP  ATTORNEY, 
charter  compared  to,  3. 
to  transfer  stock,  472. 

(See  Conveyances.) 

POWERS. 

cannot  be  exceeded  in  foreign  state,  80. 
collective  of  members,  176. 

common  law,  may  be  exercised  unless  prohibited,  63. 
to  designate  beneficiary,  defective  execution  of,  358. 
discretionary  of  directors,  74. 

not  interfered  with,  623, 
distinguished  from  franchises,  986. 
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enumeration  excludes  all  others,  01. 
express  of  directors,  420. 
general  construction  of,  60  et  seq. 
how  determined  in  another  state,  83. 
incidental  of  corporations  performing  public  duties,  64. 
must  be  necessary,  67. 

none  to  become  accommodation  endorser,  65. 
what  follow  express,  61  et  seq. 
legislative.,  extent  of  unlimited,  1073. 
none  acquired  unless  contained  in  law,  38. 
of  congress,  to  create  corporations  test  of,  28. 
of  consolidated  company  whence  derived,  101. 
how  measured,  103. 
of  corporation  de  facto,  53. 

limit  powers  of  agents,  174,  175,  176,  177. 
of  directors  discretionary  cannot  be  delegated,  188. 
how  exercised,  424. 
special  cannot  be  delegated,  189. 
tendency  to  liberally  construe,  423. 
of  receivers  to  issue  debentures,  883. 
of  commissioners  with  respect  to  subscriptions,  323. 
of  religious  corporations  to  sell  property,  229. 
police,  exercise  of  by  municipalities,  1086. 

legitimate  exercise  of  unlimited,  1085. 
police,  prescriptions  does  not  run  against,  1085. 
railroad  companies  have  to  mortgage  unessential  property,  137. 
re-delegation  of  by  legislature,  1026. 
reserved  to  "  alter,  repeal  and  modify,"  extent  of,  1061. 
specification  of  includes  others  fairly  implied,  61,  62. 
state  legislatures  cannot  delegate,  31,  32. 
with  respect  to  trusts  cannot  be  enlarged,  217. 

to  contract  affected  by  same  principles  as  contracts  made  by  indivi- 
duals, 128. 
to  consolidate  confer  no  authority  to  purchase  stock,  in  other  cor- 
porations, 66,  n. 
to  contract  subject  to  ordinary  rules  of  construction,  128. 

range  of,  128. 
to  construct  and  maintain  toll-road  construction,  of  66,  n. 
to  exact  frieghts  and  toll  strictly  construed,  70,  71. 
to  increase  capital  stock,  illegal  exercise  of,  771. 
to  issue  preferred  stock  how  exercised,  773. 
to  acquire,  hold  and  convey  land,  220,  et  seq. 
amount  of  capital  no  measure  of  capacity,  204. 
the  state  alone  can  object,  203,  206. 

(See  Real  Estate,  Reversion.) 

POWER  TO  INCORPORATE. 

state  legislature,  cannot  delegate,  31,  32. 
PRELIMINARY  EXPENSES.  (See  Costs,  Promoters.) 
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PRACTICE. 

in  action  for  unpaid  capital  local  statutes  and  rules  of  court  to  be  con- 
sidered, 785. 
in  action  by  shareholder,  642. 
in  actions  on  mutual  benefit  certificate,  694. 
in  proceeding  to  dissolve,  1010. 
in  quo  warranto,  978,  981,  983,  985. 

peculiar,  of  certain  states,  976. 
where  defendant  fails  to  appear,  982. 
(See  Actions,  Pleadings,  Parties.) 
PREFERRED  DIVIDENDS.    (See  Actions,  Dividends.) 
PREFERRED  STOCK.  (See  Stock,  Stockholders,  Actions.) 

PRESCRIPTION. 

corporate  right  of,  existence  by,  18. 
English  and  American  rule  as  to,  distinguished,  18. 
as  a  bar  to  action  for  unpaid  capital,  826. 

presumption  of  payment  rebutted  by  assessment  made  within  twenty 
years,  826,  n. 

PRESIDENT. 

compensation  of,  437. 

incidental  powers  and  duties  of,  193. 

of  bank  has  no  implied  authority  to  sell  its  property,  193,  u, 

cannot  confess  judgment  for  corporation,  193. 

may  execute  a  deed  on  behalf  of  an  authorized  committee,  193. 

power  of,  to  accept  conditional  subscription,  193. 

presumed  authority  of,  191. 

when  general  manager  may  execute  notes  in  course  of  business  for 

indebtedness  of  corporation,  193. 
powers  of,  when  financial  agent  of  railroad  company,  193. 
but  has  no  implied  authority  to  let  contract  for  construction  of  road, 
193,  n. 
,  or  to  direct  an  agent  to  take  up  labor  tickets  of  company,  193,  n. 
when  vice-president  given  control,  193. 
action. in  name  of,  under  New  York  Code  Proc.  669,  n. 
PRESUMPTIONS. 

*  in  case  of  false  publications,  645. 
in  favor  of  award  of  commissioners  to  assess  damages,  266. 
in  favor  of  legality  of  president's  act,  193. 

of  regularity  of  proceedings,  533. 
regularity  of  proceedings  at  corporate  meetings,  395. 
in  favor  of  validity  of  election,  290. 
none  in  favor  of  corporate  existence,  47. 

of  agent's  authority  from  course  of  business  and  nature  of  employ- 
ment, 183. 
what  acts  will  warrant  question  for  jury,  178,  &  n. 
of  election  or  appointment,  181. 
of  dissolution  in  equity,  1007. 
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Presumptions— Continued. 

of  good  standing  and  that  proofs  were  furnished,  705. 
of  knowledge  of  terms  of  charter,  764. 
of  notice  of  stated  meetings,  278. 
of  performance  of  conditions,  182. 

conditions  upon  which  authority  depends,  748. 
of  public  injury  in  quo  -warranto  proceedings,  981. 
of  surrender  of  franchises,  1006. 
of  ratification  of  partly  executed  contracts,  751. 
that  creditors  relied  upon  condition  presented  by  stock-book,  790, 791. 

PRIVATE  CORPORATIONS. 

early  jealousies  of  and  prejudices  against,  11,  n,  16,  n. 
existence  of,  beneficial,  16. 
early  and  present  prejudices  discussed,  16,  n. 
early  origin  of,  11,  n. 

(See  Corporations,  Kinds,  Class.) 

PRIVILEGES. 

special  not  secured  by  constitution  in  foreign  state,  85. 
what  may  be  granted  without  impairing  contracts  of  membership,  30. 
(See  Exemptions,  Monopolies.) 

PROCESS. 

service  of  on  agent,  539. 

ti-easurer  not  good  on  assistant  treasurer,  538,  n. 
commissioner,  538. 

directors  after  winding  up  in  New  York,  538,  n.    - 
corporations,  how  made,  538,  539. 

president  of  foreign  corporation  casually  in  the  state  not 
good,  539,  n. 
(See  Foreign  Corporations,  Jurisdiction.) 

PROFITS. 

before  separation  constitute  assets,  448. 

promoters  must  account  for,  when,  666. 

must  be  distributed  impartially,  449. 

of  business  loss  of  as  a  measure  of  compensation,  260. 
(See  Dividends.) 
PROMISE.    (See  Agreements,  Contracts,  Subscriptions.) 
PROMISSORY  NOTES.    (See  Notes,  Indorser.) 

PROMOTERS. 

and  organizers,  liability  of  to  members,  837. 
anterior  acts  of  do  not  bind  corporation,  635. 
secret  agreements  of  for  profit  fraudulent,  665,  666. 
are  entitled  to  profit  fairly  earned,  662. 
contracts  of  cannot  prejudice  corporation,  542. 
fiduciary  obligations  of,  635. 
meaning  of,  661. 
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Promoters— Continued. 

personal  liability  of,  665,  666. 
protection  from  wrongs  of,  752. 
subscriptions  taken  by,  304. 

when  entitled  to  reimbursement  and  compensation,  666. 
(See  Organization,  Actions.) 

PROMOTION  MONEY. 

exaction  of,  when  fraudulent,  661. 

PEOOF. 

burden  of,  in  action  on  subscription,  327. 

case  sale  is  alleged  to  be  wager,  492,  n. 

shareholder's  action,  642. 
Of  authenticity  of  subscription  by  payment  of  calls,  310,  n. 
conclusion  of  wager  sale  in  certain  states,  492. 
of  by-law,  how  made,  414. 

of  death  and  good  standing  of  member,  702,  705. 
of  disability,  679,  683. 

of  good  standing  in  mutual  benefit  society,  681. 
(See  Evidence.) 

PEOPERTY. 

can  only  be  acquired  for  corporate  purposes,  201. 

disposed  of  in  course  of  business,  626. 
how  held  pending  organization,  276. 
methods  of  acquisition  unimportant,  214. 
of  corporations,  appropriation  of,  to  public  use,  237. 
of  United  States  may  be  appropriated,  236. 
ownership  of  a  common  law  incident,  200. 
when  determined  by  agreement,  146. 

(See  Powers,  Trust,  Contracts.) 
PROSPECTUS. 

false  statements  in,  575. 

(See  Fraud,  Representations,  Liabilities.) 

PROXY. 

cannot  be  used  for  other  purposes  than  that  for  which  given,  387. 
cannot  be  used  to  sanction  ultra  vires  act,  387. 
form  of,  unimportant,  387. 

irrevocable  contrary  to  public  policy  and  void,  377,n. 
as  a  moans  of  tying  up  stock,  119. 
voting  by,  not  recognized  at  common  law,  387. 
(See  Meetings,  Members.) 

PUBLICATION. 

of  articles  of  incorporation,  37. 

false  to  induce  subscriptions,  what  constitutes,  644,  645,  646. 

PUBLIC  CONVENIENCE. 

promotion  of  the  object  of  creatingprivato  corporations,  13. 
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PUBLIC  BENEFITS. 

the  indorsement  for  granting  corporate  franchises,  548. 
not  to  be  considered  in  computing  damages,  263. 

PUBLIC  DUTIES. 

performance  of,  cannot  be  delegated,  131,  132. 
(See  Franchises,  Ultba  Vibes.) 

PUBLIC  INTEREST. 

as  affecting  exercise  of  power  to  alter,  etc.,  charter,  1061. 

involved  in  forfeiture  of  franchises,  965. 

justifies  conferring  power  of  eminent  domain,  238. 

necessity  for  legislative  control  of,  1068. 

the  theoretical  object  of  creating  private  corporations,  13. 

when  attached  to  business  of  corporations,  1079. 

PUBLIC  LAWS. 

conferring  corporate  powers,  judicial  notice  of,  44. 

PUBLIC  POLICY. 

as  affecting  conditions  in  subscriptions  in  New  York,  334. 
contracts,  167. 
construction  of  charter,  73. 
validity  of  subscriptions,  326. 
forbids  corporations  forming  copartnerships,  971. 

transfer  of  franchises,  131. 
of  restrictions  upon  power  to  acquire  real  estate,  205. 

PUBLIC  USE. 

how  determined,  251,  252. 
of  property  appropriated,  250,  251. 

prospective,  no  justification  for  appropriation  by  eminent  domain,  240. 
when  a  question  for  court,  251. 
must  be  plain,  253. 

(See  Eminent  Domain.) 

PUBLISHING  CERTIFICATE  OF  INCORPORATION, 
failing  to  do  resulting  in  personal  liability,  832.. 

PUKCHASE 

of  land  includes  a  holding,  207. 

power  of  bank  to  purchase,  construction  of,  207. 

PURCHASERS. 

bona  fide  of  certificates  fraudulently  issued,  797. 

of  fraudulently  issued  stock  not  liable  to  creditors,  SIX. 
of  municipal  shares  and  bonds,  290. 
of  over-issued  bonds,  rights  of,  711. 
of  stock  bona  fide  protected,  580. 

of  shares,  right  of  separate  from  that  of  corporation  and  other  share- 
holders, 540. 

(See  Sale,  Transfer  of  Stock.) 
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PURPOSE. 

main  should  be  carried  out  in  domicil,  77. 
when  unlawful  difficult  to  decide,  112. 

(See  Ultra  Vires,  Articles  of  Incorporation.) 

PURSUING  AND  CHARGING  CORPORATE  FUNDS, 
rights  of  creditors  in,  710,  etseq. 

(See  Liens,  Creditors,  Actions,  Remedies.) 


QUALIFICATIONS. 

none  as  to  citizenship  of  shareholder,  407,  n. 

of  director,  416. 

shareholder  bringing  action  against  directors  must  possess,  638. 

QUASI  CORPORATION. 

what  constitutes,  20,  22. 
legislative  intention  to  create,  20. 
official  boards  are,  21. 
private,  joint-stock  companies  are,  23. 
QUASI  PUBLIC.    (See  Corporations,  Quasi  Corporations.) 

QUOKUM. 

of  members,  what  constitutes,  374. 
of  directors,  what  constitutes,  375. 

QUO  WARRANTO. 

meaning  and  object  of,  953. 

how  regarded  and  employed  at  the  present  day,  955. 
superseded  by  information  in  nature  of,  954. 
1  grounds  for  which  will  lie,  964. 
lies  for  usurpation  for  corporate  office,  968. 
statutory  modifications  of,  963. 
in  cases  of  "trusts,"  971,  972,  974. 

for  entering  an  arrangement  by  which  powers  are  delegated,  974. 
cannot  be  given  effect  of  an  injunction,  962. 
not  a  remedy  for  private  wrongs,  969. 

against  contemplated  wrongs,  975. 
not  barred  because  of  interference  with  interstate  commerce,  984. 
issues  in  strictly  legal,  955. 
against  beneficial  insurance  societies,  959. 
against  national  banks  how  brought,  976. 
to  settle  rival  claims  to  office  of  director,  in  New  York,  968. 
how  instituted  and  prosecuted,  975,  976,  977. 
in  most  states  a  mere  civil  remedy,  975. 
against  foreign  corporation,  970. 
writ  of,  original  office  and  form,  954. 

what  must  appear  to  authorize,  970. 

source  and  authority  for,  956. 
judgment  in  its' form  and  effect,  989.     , 
waiver  of  part  of  judgment  in,  989. 
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■RAILROAD  COMPANIES. 

i   appropriation  by,  of  street  for  car  storage,  256. 
cannot  appropriate  for  speculative  purposes,  253. 
acquire  fee  in  land  by  appropriation,  273. 
transfer  public  duties,  132. 
interstate,  protected  by  constitution,  1088. 
lien  of,  for  freight  charges,  231. 
may  appropriate  property  for  car  shelters,  etc.,  244. 

exercise  right  of  eminent  domain  under  general  law,  240 
mortgage  ordinary  property,  137. 
accumulate  reserve  fund  for  improvements,  448. 
performance  by,  of  conditions  precedent  to  corporate  existence,  41, 42. 
pooling  arrangements  by,  120. 
public  use  of  property  appropriated  by,  252. 
right  to  appropriate  property,  test  of,  244. 
stipulations  in  subscriptions  to,  332. 

subject  to  police  regulations  by  each  sovereignty  entered,  1077. 
to  what  extent  may  form  traffic  arrangements,  973. 
when  may  appropriate  private  property  for  lateral  lines,  244. 
(See  Public  Interests,  Regulations,  Rates,  Franchises,  Poweks.) 

RAILROAD,  ELEVATED. 

use  of  street  by,  268. 

damages  by,  to  abutting  owner,  260,  262. 

noise  produced  by,  an  element  of  damage,  262. 

RAILROADS. 

statutes  authorizing  purchasers  of,  to  organize  corporations,  159. 

parallel,  when  cannot  be  consolidated,  94. 

interstate  result  of  combination  of  capital,  113. 

subsidizing  of,  by  municipalities,  113. 

what  covered  by  mortgage  of,  161. 

disposition  of  earnings  while  encumbered  by  mortgage,  162. 

lease  of,  statutory  authority  for,  132. 

right  to  exercise  eminent  domain  for,  not  dependent  upon  length  of  line 

251,  n. 
use  of  street  by,  267. 

purposes  for  which  may  exercise  eminent  domain,  244,  252. 
may  appropriate  common  highways,  270. 
rights  to  cross,  237. 

RAILROADS,  UNDERGROUND. 

special  New  York  act  for  authorizing  construction  of,  33. 

RATES. 

public  control  of,  necessary,  1068. 

of  foreign  corporations  may  be  regulated,  78,  n. 

power  of  municipalities  subject  to  review  by  courts,  1083. 

as  fixed  by  municipalities  subject  to  review  by  courts,  10S4. 

parties  interested  in  fixing  entitled  to  a  hearing,  1082. 

grant  of  exclusive  right  to  control  never  implied,  1042. 

(See  Regulations,  Railroad  Companies.) 
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RATIFICATION. 

by  corporation  of  acts  of  agents,  741. 

by  stockholders  of  acts  and  appointment  of  agents,  749. 

of  agent's  appointment,  181,  749. 

of  contract  of  promoters  by  corporation,  663. 

unanimous  bars,  actions  between  members,  616. 

future  as  a  reason  for  not  entertaining  shareholder's  suit,  626. 

does  not  bind  in  case  of  illegal  issue,  804. 

in  case  of  unauthorized  use  of  name  as  shareholder,  S04. 

of  acts  of  agents  having  adverse  interest,  198. 

waiver  of  remedy  by,  198. 

what  constitutes  evidence  of,  749. 

sufficient  evidence  of,  808. 
when  induced  by  fraud  not  avoidable  as  defence,  634,  636. 

(See  Acquiescence,  Estoppel,  Agents,  Waiver.) 

REAL  ESTATE. 

statutory  instrictions  upon  power  to  hold,  205,  206,  207. 
excessive  holding,  effect  of,  203. 
purchases  of  includes  a  holding,  207. 

by  bank  with  intention  of  immediate  resale,  207. 
estate,  title  and  tenure  of  corporation,  208. 

RECAPITALIZATION.      (See     Reokganization,     Creditors,    Capital 
Stock.) 

RECEIVERS. 

facts  justifying  appointment  of,  840. 
not  appointed  on  account  of  dereliction  of  agents,  852. 
may  be  appointed  of  particular  fund,  853. 
appointment  of  an  auxiliary  not  a  principal  remedy,  85 1 . 
not  appointed  when  there  is  adequate  remedy,  849. 
may  be  appointed  without  statutory  authority  when,  843. 
appointment  of,  under  statutes,  842,  843. 

New  York  Statutes,  850. 
not  made  as  a  punishment,  847. 
may  be  appointed  upon  forfeiture  of  charter,  845. 
rules  governing  railroad  cases,  844. 
appointment  of,  not  subject  to  collateral  attack,  857. 
limitations  upon  appointment  of  in  cases  of  forfeiture,  846. 
not  usually  appointed  without  notice  to  opposite  party,  856. 
appointment  of,  as  affected  by  nature  of  business  of  corporation,  S55. 

affected  by  magnitude  of  interests  involved,  S55. 
fiduciary  relations  of,  859. 
presumed  authority  of,  866. 
general  functions  and  duties  of,  839,  876. 
duties  of,  and  parties  and  interests  represented  by,  848,  860. 
statutes  defining  duties  and  powers  of,  865. 
acquire  rights  of  action,  861. 

entitled  to  possession  of  corporate  property  and  funds,  880,  881. 
possession  of  protected  from  attachment  and  execution,  S73. 
effect  of  appointing,  840,  841. 
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Receivers — Continued. 

appointment  of  cannot  affect  title  of  real  estate,  863. 

title  of,  to  property  in  foreign  jurisdictions,  862. 

suits  by  and  against,  877,  887. 

collections  by,  of  unpaid  capital,  1002. 

discretionary  powers  of  with  respect  to  doubtful  and  disputed  claims,  874. 

powers  of,  with  respect  to  subscriptions,  868. 

duties  of,  with  respect  to  assessments  and  calls,  867. 

not  bound  by  previous  illegal  acts,  863. 

may  interpose  only  such  defences  as  the  corporation  has,  860. 

over  foreign  corporations,  854. 

of  national  banks,  appointment  and  duties  of,  862. 

of  insolvent  national  bank,  duties  of,  1003. 

powers  of,  to  bring  actions,  875,  876,  877. 

cannot  become  purchasers  of  the  trust  fund,  859. 

give  preferences  among  creditors,  874. 
release  by,  of  subscriptions,  583. 
may  employ  and  pay  counsel,  885. 
over  railroads  possess  wide  range  of  authority,  882. 
duties  of,  in  case  of  insolvency,  1001. 
custody  and  disbursement  by,  of  funds,  881. 
effect  of  appointment  of,  upon  statute  of  limitations,  915. 
personal  liability  of,  879,  881. 
compensation  of,  884. 
removal,  discharge  and  settlement  of,  886. 

RECLAMATION. 

and  drainage  districts  analogous  to  irrigation  districts,  26. 
character  and  purposes  of,  26. 

RECOGNITION. 

state  officer  not  bound  to  give,  when,  38. 
legislative,  when  unconstitutional,  29. 
congress  may  give  corporate  authority  by,  29. 
of  corporate  existence,  by  state,  17. 

RECORDS. 

of  corporation,  as  evidence,  327. 

RECOVERY. 

in  members,  action  against  agents  applying  proceeds  of,  629. 
of  money  paid  for  ultra  vires  purpose,  765,  766. 
amount  of,  in  action  on  mutual  benefit  certificate,  676. 

REDEMPTION.    (See  Forfeitube,  Mortgages.) 

REFUSAL. 

of  agents  to  bring  suit  (see  Actions,  Demand.) 

of  agents  to  defend  suits,  627,  628. 

of  corporations  to  allow  transfer  (see  Transfer  of  Stock.) 

inspection  of  books  (.tee  Mandamus.) 
of  corporation  to  issue  certificates,  549. 
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REGISTRATION. 

of  transfer  as  affecting  liability,  508. 

cannot  be  refused  on  account  of  lien,  505. 

not  necessary  to  validity  of  pledge  of  shares)  471. 

want  of,  does  not  defeat  rights  of  immediate  parties  to  transfer,  498. 

duty  of  corporation  with  respect  to,  when  claims  conflict,  579. 

in  cases  of  gifts  and  donations  causa  mortis,  519,  520. 

of  bonds  issued  to  pay  municipal  subscription,  291. 

of  member  cannot  be  removed,  but  may  be  corrected,  579. 

(See  Transfer  of  Stock,  Rules  and  Regulations,  Notice.) 

REGULATIONS. 

police,  subject  of  increasing  importance,  1074,  1075. 

duty  of  enforcing  imposed  upon  private  corporations,  213. 

power  to  enact  cannot  be  granted  away;  1074,  1075. 
not  evaded  by  becoming  incorporated,  1080. 

abuse  of  power  to  enact,  1076. 

interfering  with  interstate  commerce  invalid,  1087,  1088. 

have  no  extra  territorial  force,  1078. 

power  to  make  does  not  justify  confiscation,  1076. 
of  rates,  labor,  wages,  etc.,  1081. 

statutory,  validity  not  dependent  upon  number  affected,  1071.  ■ 
of  railroad  companies  as  affecting  liens,  231. 

RE  INCORPORATION. 

accomplished  by  amending  articles,  36. 

(See  Reorganization,  Amendment.) 

REINSTATEMENT. 

acts  entitling  suspended  members  to,  536. 

to  effect  requires  no  affirmative  action  by  society,  536. 

RELEASE. 

as  defence  to  action  on  mutual  benefit  certificate,  689. 
when  not  a  defence  by  subscriber,  565. 

REMEDIES. 

of  creditors  in  case  of  withdrawal  of  corporate  property,  717. 

inside  association  to  be  exhausted,  532,  682. 

of  creditors  how  affected  by  appointment  of  receiver,  869. 

in  equity  in  case  of  fraudulent  disposition  of  assets,  719. 

what  proper  for  enforcing  stockholders'  statutory  liability,  904,  907. 

between  members  on  account  of  discriminations,  598,  599. 

"  Watered  "  stock,  599. 
on  statutory  liabilities  and  unpaid  capital,  cumulative,  907. 
by  action  and  forfeiture  cumulative,  294. 
election  of,  upon  statutory  liability  of  shareholders,  917 
on  personal  and  statutory  liability  ,of  shareholders,  785. 
on  special  liability  of  directors  whether  equitable  as  well  as  legal,  929. 
for  breach  of  contract  for  future  delivery,  500. 
between  transferrer  and  transferee,  498. 
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Remedies— Continued. 

of  pledgee  other  than  equitable,  504. 
equitable  upon  dissolution,  1019,  1021. 
for  fraud  in  obtaining  subscriptions,  578. 
various  for,  violations  of  corporate  rights,  548. 
statutes  taking  away  all,  impairs  contract,  1034. 
(See  Action.) 

REMOVAL. 

of  actions,  537,  538. 

(See  Courts,  Foreign  Corporations,  Jurisdiction.) 

REORGANIZATION. 

what  constitutes,  and  effect  of,  726. 

distinguished  from  revivor,  729. 

usual  object  of,  727. 

powers  acquired  under,  36. 

when  complete  constitutes  a  new  corporation,  36. 

cannot  effect  impairment  of  lien,  730. 

by  railroad  companies,  how  usually  accomplished,  727,  728. 

protection  of  creditors  in,  717,  719,  721. 

novation  and  substitution  under,  722,  723. 

may  be  set  aside  for  fraud,  730. 

"freezing"  out  shareholders  by,  727. 

REPAIRS  AND  ADDITIONS. 

must  be  specially  mentioned  in  mortgage,  164. 
REPEAL  OF  CHARTER. 

distinguished  from  alteration,  1067. 

effect  of  under  reservation  in  general  law  (see  Charter,  Constitu- 
tion.) 

effect  of,  upon  property  rights,  1066. 

right  of  when  dependent  upon  judicial  ascertainment  of  facts,  1067. 

reservation  of  right  of,  no  bar  to  quo  warranto,  966. 

REPEAL  OF  STATUTE. 

imposing  penalties  upon  corporate  officers,  effect  of,  934. 

BEPLEDGE. 

of  stock  by,  legality  of  (see  Pledge,  Pledgee.) 

REPORTS. 

liability  of  directors  for  failure  to  make,  933. 
fraud  in  to  induce  subscriptions,  936. 

REQUEST. 

of  agents  by  shareholders  to  sue  (see  Demand.) 

REQUIREMENTS. 

of  common  law  as  to  subscribing  active  capital  stock,  340. 

(See  By-Laws,  Rules  an»  Regulations.) 
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REPRESENTATIONS. 

fraudulent  when  intent  for  making  immaterial,  938. 

manner  of  making  by  agent  immaterial,  936,  937,  939. 

false,  in  prospectuses,  940. 
RESCISSION. 

by  corporation  of  contracts  of  promoters,  666. 

not  necessary  to  enable  recovery  by  corporation  of  promotion  money, 
666. 
RESERVATION. 

of  power  to  alter,  amend  and  repeal,  1028. 

in  charters  and  general  incorporation  laws,  origin  of,  1049. 

manner  of  making,  1056. 

nature  and  effect  of,  illustrated,  1051. 

of  power  to  alter,  effect  of,  1009,  1010,  1060. 

provision  of,  in  general  law  create  future  rule  of  construction,  1056. 

becomes  a  condition  of  the  grant,  1057. 

(See  Amendment,  Constitution.) 
RESIDENCE. 

stockholder  cannot  be  restricted  as  to,  407. 

of  director,  requirement  as  to,  416. 

of  corporation  (see  Domicil.) 
RESIDUARY  LEGATEE. 

rights  of,  under  mutual  benefit  certificate,  356,  n. 
RESIGNATION. 

presumed  from  abandonment  of  duties,  418,  n, 

and  refusal  to  act  of  entire  board  as  ground  for  appointing  receiver, 
848. 
RESOLUTIONS. 

of  directors  a  contract  in  writing,  437. 

at  corporate  meeting  when  ineffective  without  consent  of  directors, 
186,  n. 

cannot  perform  office  of  by-laws,  587,  n. 

RESTRAINT  OF  TRADE. 

what  constitutes  not  definitely  settled,  125. 
(See  "Trusts,"  By-Laws,  Transfer  of  Franchises,  Contracts  ) 

REVERSION. 

of  corporate  lands  to  original  owner  upon  dissolution,  209, 1015, 1160. 
of  fee  upon  cessation  of  public  use,  273,  1017. 
of  fund  to  mutual  benefit  society,  355. 

REVIVOR. 

of  corporate  existence  defined  and  distinguished  from  reorganization, 
729. 

REVOCATION. 

of  officer  to  subscribe,  297. 
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EIGHT  OF  WAY.    (See  Eminent  Domain,  Damages.) 

EIVAL  COMPANIES. 

action  against  directors  for  collusion  with,  618,  n.,  377,  n. 
illegal  contract  with  to  destroy  competition,  114,  972. 

(See  Combination,  "  Tbusts.") 

BOAD  DISTRICTS. 

are  public  corporations,  12. 

BOLLING  STOCK. 

property,  charter  of,  139. 

mortgages  of,  139,  141. 

nature  of  contracts  with  car  trusts  to  furnish,  150. 

conditional  sale  of  how  construed,  148. 

taxation  of  (see  Taxation.) 

BOUTE. 

change  of,  as  ground  of  action  for  money  paid  on  subscription,  336. 
right  to  approve  reserved  in  subscription,  effect  of,  335. 

(See  Conditions,  Subscriptions.) 

BOYAL  PEEBOGATIVE. 

how  exercised  as  evidence  in  creation  of  corporations,  17. 
BULES  AND  EEGULATIONS. 

office  and  purpose  of,  410. 

when  treated  as  by-laws,  413. 

may  bind  third  parties,  411. 

requiring  identity  of  transferee  and  genuineness  of  signature,  473. 

as  to  change  of  beneficiaries,  360. 


SALARIES. 

directors  not  usually  entitled  to,  436. 
of  president  (see  President.) 

not  entitled  to  priority  of  payment  by  receiver,  874. 
of  engineer  employed  by  promoters  not  recoverable  against  corpora- 
tion, 662,  n. 

SALE. 

of  all  the  corporate  property,  legality  of,  60,  n. 

of  property  of  religious  corporation,  229. 

of  delinquent  stock  to  complete  forfeiture  proceedings,  585. 

agent  fraudulently  convey  title  when  actually  signed,  746. 

of  cancelled  and  unissued  securities  carries  no  title,  745. 

execution  and  attachment  of  shares,  511,  512. 

requirements  of,  by  pledgee,  of  shares,  502,  503. 
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Sale — Continued. 

conditional,  when  valid,  149. 

when  invalid  as  against  mortgagee,  148. 
wager  invalid,  491. 

what  constitutes,  491. 

how  far  governed  by  intention  of  parties,  492 

difference  of  English  and  American  rule  as  to  wager  sales,  491. 

of  entire  corporate  property,  when  ultra  vires,  374,  n. 

by  directors  to  themselves,  199,  433.- 

of  franchise  ineffective  without  statutory  authority,  129,  130. 

of  corporate  property  to  new  corporation,  721,  et  seq. 

SAVINGS  BANK. 

cannot  deal  in  produce,  62,  n. 

powers  of  {See  Banks,  Poweks.) 
SCHOOL  DISTRICTS. 

are  public  corporations,  12. 
SCIENTER..     (See  Ebatjd,  Knowledge). 
SCRIP. 

dividends  paid  in  distinguished  from  new  allotment,  452. 

SEAL. 

use  of  private,  by  corporation,  195. 
what  constitutes  a  sealing,  195. 
corporate  power  of  directors  to  affix,  189. 
authority  presumed  from  presence  of,  195,  739. 

to  affix  presumed  from  delivery  of  instrument,  195. 
not  necessary  in  ordinary  corporate  contracts,  195. 

SECRETARY. 

incidental  authority  and  duties  of,  194. 

notice  to  binds  corporations  when,  753,  n.,  754,  n. 

powers  vary  according  to  nature  of  corporate  business,  194. 

has  no  authority  to  sign  name  of  director  to  report,  933. 

usually  restricted  as  to  duties  in  mining  and  transportationc  ompa- 

nies,  194. 
cannot  estop  corporation  by  false   representations  beyond  scope  of 

employment,  194,  n. 
nor  in  absence  of  actual  authority  make  valid  assignment  of  accounts 

of  corporation,  194,  n. 
when  general  manager,  cannot  secretly  purchase  corporate  property 

at  foreclosure  sale,- 199,  &  n. 

SECRETARY  OF  STATE. 

duty  of,  in  issuing  certificate  of  incorporation,  34. 

certificate  of,  not  conclusive,  34,  n. 

certifying  articles  of  incorporation,  45. 

may  refuse  certificate  when  object  of  corporation  illegal,  38. 
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SECURITIES. 

fraudulent  purloining  and  sale  by  agent,  745. 

rights  of  bona  fide  purchasers  without  respect  to,  746. 

SEQUESTRATION. 

through' receivership  {See  Receivers.) 

SERVANTS. 

priority  of  in  payment  of  wages,  918. 

SERVICE  OF  PROCESS.  (See  Process,  Foreign  Corporations,  Jurisdic- 
tion.) 

SET-OFF. 

by  stockholder  against  claim  for  unpaid  capital,  819. 
in  action  upon  statutory  liability,  913. 
what  constitutes  against  deposits  in  bank,  233. 
of  indebtedness  against  dividends,  590. 

of  corporation  against  claim  for  unpaid  capital  allow- 
able at  law,  818,  n. 

SHAREHOLDERS.    (See  Stockholders.) 

SHARES. 

sale  of,  cannot  be  delegated  by  directors,  189. 
disposition  of,  by  promoters,  663. 
not  merged  when  purchased  by  corporation,  171. 
new  allotment  of,  requires  statutory  authority,  453. 
gift  or  bequest  of,  may  be  accepted  by  corporation,  170. 
in  itself,  cannot  be  purchased  by  corporation,  168. 
of  other  corporations,  dealing  in,  168,  172. 
exchange  of,  upon  consolidation,  97. 

SHERIFF'S  SALE.     (See  Stock,  Stockholders.) 

of  stock,  rights  of  parties  to  mandamus  upon  ta. compel  transfer,  659. 
of  stock,  notice  of,  511. 

SIGNATURE. 

absence  of,  as  defence,  690. 
.  of  corporation,  how  affixed  by  agents,  735,  et  seq. 

rule  requires  proof  of  genuineness,  473. 

SILENCE. 

more,  not  a  waiver  of  plea  of  infancy,  293  &  n. 
SITES.    (See  Stock,  Taxation.) 

SPECIAL  ACT. 

construction  of,  additional  powers  conferred  by,  36. 

SPECIAL  LAW. 

constitutional  limitations  upon  enactment  of,  29. 
SPECIAL  MEETING.     (See  Meetings,  Notice.) 

81) 
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SPECIFIC  PERFORMANCE. 

of  contract  by  corporation  to  issue  certificate,  549. 

of  agreement  to  form  a  corporation  and  take  stock,  305. 

of  contract  to  sell  and  deliver  stock,  500. 

of  special  and  public  corporate  duties  and  contracts  by  mandamus, 

i  Ch.  XXIX. 
of  mutual  benefit  certificate,  action  to  enforce,  676. 

SPEED  OF  TRAINS. 

regulation  of.    (See  Regulations.) 

SPURIOUS  STOCK.  (See  Cbeditobs,  Liabilities,  Stock.) 

SOVEREIGNTY. 

meaning  of,  17, 

state,  general  view  of,  1069. 

how  exercised  through  agency  of  legislature,  1070. 
attributes  of,  which  cannot  be  •delegated,  1070. 
corporation  represents  particle  of,  8. 
exercise  of,  to  appropriate  private  property,  246 
property  and  contractual  rights  subordinated  to,  1080. 

SOVEREIGN  WILL. 

need  not  be  directly  expressed,  17. 
SPECIAL  VALUE. 

may  be  shown  of  land  taken  for  railroad,  259. 
STATE. 

may  become  a  stockholder,  285. 

cannot  deprive  creditors  of  recourse  on  corporate  funds,  733. 

alone  can  object  to  excessive  holding  of  lands,  203. 

illegal  assumption  of  corporate  powers,  43,  57. 

STATUTE  OF  FRAUDS. 

sale  of  shares  not  within,  513. 
STATUTE  OF  LIMITATIONS. 

as  defence  to  action  upon  statutory  liability,  915. 

effect  of,  upon. injunction,  691. 

as  defence  to  action  for  unpaid  capital,  826. 

does  not  run  where  contract  calls  for  payment  without  notices  or 
calls,  826. 

may  bar  right  to  insist  upon  due  process  of  law  under  exercise  of 
eminent  domain,  254. 

STATUTES. 

authorizing  railroad  mortgages,  159. 
affecting  administration  of  trust  fund,  226. 
extending  operations  confer  no  new  franchises,  60. 
when  reference  to  unimportant,  10. 
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STATUTORY  AUTHORITY. 

to  exercise  corporate  powers,  effect  of,  960. 
lor  reorganization,  36. 

reincorporation,  36. 
to  consolidate,  refers  to  what  property  and  rights,  105. 
required  for  one  corporation  to  take  shares  in  another,  5,  66. 
necessary  for  the  taking  of  street  for  railroad  purposes,  267. 
necessary  for  taking  public  park,  267. 

STATUTORY  LIABILITY. 

(See  Dibectobs,  Liabilities,  Statutory  Provisions.) 

STATUTORY  PROVISIONS. 

compliance  with,  to  support  claim  of  corporate  existence,  18,  37. 
as  to  what  articles  should  contain,  35. 
declaratory  of  common  law  prohibition,  764. 
governing  contracts  of  membership,  283,  317. 
compliance  with,  upon  reorganization,  728. 
disabling  and  prohibitory  distinguished,  89. 
for  increase  of  capital  stock,  compliance  with,  771. 
necessary  for  increase  of  capital  stock,  770. 
as  to  notifying  and  conducting  corporate  meetings,  386. 
keeping  stock  books,  379. 
voting  rights,  386. 
concerning  the  enactment  and  repeal  of  by-laws,  399. 
authorizing  forfeitures  must  be  conformed  to. strictly,  408. 
concerning  forfeiture  of  stock,  585. 
for  forfeiture  strictly  construed,  587. 

concerning  calls  and  assessments  compliance  with,  o58,  559. 
imposing  personal  liability  benefits  personal  to  creditors,  908» 

notice  and  effect  of,  908. 

constitutionality  of,  919. 

strictly  construed  and  of  local  application, 
921,  922. 
governing  liability  for  negligence  of  co-employes,  947. 
as  to,  cash  payment  upon  subscriptions,  819. 
notice  of,  in  case  of  municipal  subscriptions,  286. 
concerning  transfers  of  stock,  461. 
authorizing  lien,  construction  of,  481. 
for  consolidation,  etc.,  construction  of,  1045. 
substituting  new  corporation  as  debtor,  731. 
as  affecting  meaning  of  "  trusts"  and  monopoly,  972. 
prohibiting  pooling  and  traffic  agreements,  effect  of,  974. 
against  recklessness  and  dishonesty,  validity  of,  1047. 
imposing  penalties,  number  affected  by  unimportant,  1048 
effecting  beneficial  changes  are  valid,  1037. 
modifying  remedy  by  quo  warranto,  963. 
of  remedy  by  quo  warranto  not  retroactive,  964. 
concerning  jurisdiction  over  foreign  corporations.  539. 
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power  of  corporations  to  acquire,  hold  and  convey  land,  205. 

construction  of  such  statutes,  205,  206,  207. 

nature  and  operation  of  such  statutes,  206. 
governing  service  of  process,  538. 

as  affecting  form  of  complaint  on  mutual  benefit  certificate,  698. 
for  appointment  of  receiver,  812,  813. 
for  winding  up  corporations  through  receivers,  873. 
assent  to,  by  foreign  corporations  presumed,  88. 

STOCK. 

shares  of,  how  far  capable  of  delivery,  513 

property,  character  of,  513. 
situs  of,  512. 

■cannot  be  mortgaged,  but  may  be  pledged,  471. 
may  legally  be  placed  in  trust,  123. 
shares  of,  as  choses  in  action,  460. 
purchase  of,  by  married  women,  infants,  etc.,  496. 
stolen,  cannot  be  transferred,  516. 
gifts  of,  how  made,  519. 
devises  of,  how  construed,  518. 

increase  of,  must  represent  actual  increase  of  capital,  551. 
interest  bearing  may  be  issued,  600. 
rights  of  holder  of  interest-bearing  stock,  600. 
requisites  of,  increase  of,  551. 
issued  to  represent  increase,  551. 
preferred,  act  authorizing  when  valid,  1037. 

right  to  issue  purely  statutory,  601. 

authorization  for  issuing  by  amendment  of  charter,  601. 

legality  of  issue  of  how  determined,  602. 

depends  upon  provisions  of  constating 
instruments,  602. 

action  to  prevent  wrongful  issue  of,  602. 

unauthorized  issue  of,  552, 

distinguished  from  over-issued,  774. 
specific  and  general  legacy  of,  distinguished,  517,  SIS. 
purloined  or  cancelled,  not  transferable,  806. 
power  to  purchase  and  sell,  upon  consolidation,  95. 
i  distinguished  from  property  of  corporation  for  purposes  of  taxation, 

1093. 
interest-bearing,  rights  and  remedies  pertaining  to,  600. 
"  tying  up  "  illegal,  119. 

effect  upon,  of  general  exemption  from  taxation,  1120. 
methods  of  ''  tying  up,"  119. 
watered  actions  concerning,  599. 
preferred,  illegal  issue  of,  773. 

right  of  holders  of  common  stock  with  respect  to,  773. 
exchange  of  common  for  preferred,  603. 
fraudulently  issued,  creates  no  liability  to  creditors,  813. 
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Stoc  k — Continued. 

issued  gratuitously,  not  assets,  807. 

without  authority  of  directors  invalid,  806. 
liability  on,  when  held  in  name  of  dummy,  592. 
donations  of,  causa  mortis,  520. 

STOCK-BOOKS. 

statutory  requirements  to  keep,  311. 

entries  in,  of  subscription,  311. 

entry  in,  of  transfer,  not  necessary  as  between  immediate  parties, 

471,  498. 
object  of  requiring  to  be  kept,  379. 
not  conclusive  of  right  to  shares,  463,  464. 
as  evidence  for  creditors,  791. 

of  right  to  vote,  378,  393. 

STOCK  EXCHANGE. 

nature  of  contracts  of  membership  in,  353,n. 

STOCKHOLDER. 

meaning  of,  under  statutes,  506. 

who  may  become,  285. 

state  may  become,  285. 

person  may  be,  in  more  than  one  company,  172. 

may  contract  with  corporation,  346. 

disqualified  as  witness  at  common  law,  346. 

relation  of,  disqualified  as  juror,  346. 

disqualified  by  interest  as  judge  or  jury,  346. 

distinction  between  separate  and  aggregate  interests  of,  541,  et  seq. 
aggregation  of  interests  upon  consolidation,  97. 

equity  among,  enforced,  604. 

can  transact  corporate  business  only  at  corporate  meetings,  546. 

but  sole  owner  of  all  the  stock  may  create  equitable  lien  on  corporate 

property,  545,  n. 
cannot  convey  title  of  corporation  except  in  its  name,  545,  546. 

to  corporation,  209. 
unauthorized  use  of  party's  name  as,  803. 
general  rule  of  liability  of,  to  creditors,  780. 
assume  a  continuing  liability,  793. 
cannot  release  themselves  from  liability  to  creditors,  790. 
absolute  liability  of,  918. 
time  to  which  liability  of,  relates,  796. 
statutory  liability  of,  900. 

between,  and  corporation  with  respect  to  statutory  liability,  906. 
liability  of,  for  contribution  contractual,  903. 
where  also  a  creditor,  rights  of  a  corporation,  818,  911. 
not  entitled  to  preference  as  creditors,  990. 
interests  of,  in  assets  terminate  upon  insolvency,  716. 
adjustment  of  mutual  claims  between,  S2~. 
rights  of,  upon  insolvency  of  corporation,  SIS,  820. 
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and  creditors,  relative  rights  of,  781. 

not  allowed  to  derive  an  advantage  inimical  to  creditors,  783. 

nor  relieved  of  liability  to  creditors  until  registry  of  transfer,  509. 

liability  of,  for  transactions  after  winding  up,  950. 

may  be  given  a  preference  in  dividends,  how,  450. 

matured  right  of,  to  dividend,  446. 

preferred  right  of,  to  dividend,  442. 

preferred,  possesses  no  superior  claim  upon  assets  on  winding  up,  991. 

claim  of,  to  dividends,  extent  of,  456. 

remedies  in  favor  of,  601,  603. 
entitled  to  equal  treatment  in  distribution  of  profits,  449. 
have  no  claim  upon  surplus  until  dividend  declared,  448. 
may  not  interfere  with  discretionary  powers  of  directors,  426. 
actions  for  discrimination  among,  598. 
protection  of,  from  ultra  vires  acts  of  agents,  777. 
when  may  enjoin  exercise  of  eminent  domain,  267. 
right  of,  'to  sue  the  corporation  at  law,  346. 
presumption  as  to  citizenship  of,  in  federal  courts,  537. 
remedy  of,  against  corporation  in  cases  of  unauthorized  transfer,  521. 
as  plaintiff,  must  not  be  personally  disqualified.  638. 
not  bound  by  radical  changes  in  charter,  1064. 
cannot  delegate  authority  to  make  calls,  556. 
is  not  agent  for  corporation  unless  employed  as  such,  346. 
not  to  be  prejudiced  by  acts  of  agen  is  in  excess  of  corporate  powers,  177. 
rights  of,  upon  consolidation,  97. 
in  "trust,"  rights  an/1  liabilities  of,  592. 
adjustment  between,  on  winding  up,  989. 

STREET. 

damages  to  abutting  owner  on,  256. 

STREET  RAILWAYS. 

right  of  way  over  one  may  be  appropriated  by  another,  237,  n. 
operated  by  horse  power,  269. 
steam  power,  269. 
elevated,  268.  • 

SUB-AGENTS. 

power  to  appoint,  188. 

SUBMISSION. 

to  vote  must  be  new,  upon  consolidation,  106. 

SUBSCRIBER. 

,    convenient  tests  of  liability  as,  318. 

(See  Subscriptions.) 

SUBSCRIPTION-BOOKS. 

effect  of  statute  authorizing  upon  parol  agreements,  311. 
subscriptions  need  not  necessarily  be  in,  313. 
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SUBSCRIPTIONS. 

imply  writing,  316. 
in  articles,  effect  of,  804. 
test  of,  validity  of,  318. 

must  .have  legal  validity  at  time  of  acceptance,  298. 
not  necessarily  to  be  made  in  books,  313. 
mutual  promises  sufficient  consideration,  283. 
distinguished  from  other  contracts  of  membership,  279. 
compared  to  agreement  to  contribute  capital  to  copartnership,  294. 
distinguished  agreement  before  incorporation,  300. 
effect  upon,  of  requirement  as  to  keeping  stock-books,  311. 
parol,  when  invalid,  311. 
in  original  articles,  effect  of,  274. 
defects  in,  as  contracts,  310. 
when  taken  by  promoters,  304. 
taken  by  commissioners,  323. 
acceptance  of,  by  corporation,  297. 
by  individual  partners,  293. 
married  women,  293. 
infants,  293. 

insolvent,  as  affecting  subsequent  subscriptions,  338. 
municipal  validity  and  enforceability  of*  288. 
by  municipalities,  can  only  be  made  by  legislative  permission,  287. 
municipal,  can  only  be  made  for  public  purposes,  287. 

may  be  made  to  corporation  to  be  created,  288. 
submission  of,  to  popular  vote,  289. 
conditional,  by  municipality,  321. 
municipal,  effect  upon,  of  consolidation,  106. 
in  escrow,  distinguished  from  unconditional,  319. 
municipal,  when  not  binding,  338. 
colorable,  binding,  337. , 

may  be  enforced,  604.  , 

cannot  be  cancelled  by  either  party,  314. 
collusive  cancellation  of,  799. 
may  be  cancelled  by  way  of  compromise,  801. 
agreement  not  to  enforce,  ineffectual,  S00. 
implied  conditions  in,  to  pay  without  calls,  555. 
amount  of,  to  be  raised  to  validate  subscriptions,  325. 
preliminary,  containing  condition,  331. 

to  railroad  company  should  be  unconditional,  331. 
to  railroad  company  conditioned  upon  location,  333,  334. 
conditional  acceptance  of.  by  presidents,  193; 
upon  conditional,  legal  effect  of,  320,  326,  333,  334. 
in  what  to  be  paid,  345. 
containing  stipulations,  332. 
when  payable,  339. 

before  full  capital  subscribed,  not  binding,  789. 
liability  under,  in  New  England  States,  295. 
time  and  mode  of  paying,  344. 
may  provide  for  payment  of  calls,  ">57. 
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provisions  in,  concerning  payment  of  percentage,  504. 

when  payment  of,  may  be  demanded  by  creditors,  821. 

provisions  in,  concerning  time  and  terms  of  payment,  564. 

to  pay  "when  required,"  effect  of,  329. 

payment  of,  in  property  or  labor,  792. 

payable  in  labor  and  materials,  validity  of,  330. 

valid  and  binding  until  impeached  and  set  aside  for  fraud,  811. 

what  to  be  counted,  330. 

treated  in  equity  as  assets,  184. 

uncalled-for,  must  be  specially  mentioned  in  mortgage,  164. 

voidable,  binding  as  to  creditors,  798. 

fraudulently  obtained,  when  voidable  as  to  creditors,  798. 

when  to  be  considered  as  ordinary  assets,  584. 

prior  to  making  calls  are  not  debts,  563. 

discriminations  in  collecting,  599. 

powers  of  receivers  with  respect  to,  868. 

how  mortgaged,  164. 

informalities  in,  may  be  waived,  318. 

to  increase  of  national  bank  stock,  325. 
SUBSEQUENTLY  ACQUIRED  PROPERTY.    (See  Mortgages.) 

SUBSTANTIAL  PERFORMANCE. 

of  conditions.  (See  Conditions,  Performance.) 
SUBSTITUTION    AND  NOVATION.     (See  Novation,  Reorganization, 

Creditors,  Consolidation.) 
SUCCESSION. 

perpetual  meaning  of,  4. 

how  perpetuated  in  corporations  sole,  15. 

right  to,  belong  to  corporations  from  necessity,  4. 

to  property  and  rights  upon  consolidation,  98. 

SUITS.     (See  Actions.) 
SUMMONS.     (See  Process.) 

SUPERINTENDENT. 

cannot  usurp  duties  belonging  to  directors,  194. 

use  funds  of  corporation  in  his  private  business,  194. 
SUPERVISION. 

and  control  legal  of  "trusts,"  116. 
SURPLUS.    (See  Dividends,  Profits.) 

SURRENDER. 

of  franchises,  how  accomplished,  1006, 1009. 

SURVIVORSHIP. 

of  joint  creditors  in  stock,  rights,  of,  821,  n. 

SUSPENSION. 

effect  of,  upon  members'  rights,  534. 
mandamus  in  case  of,  652. 
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TAKING. 

for  public  use  (see  Eminent  Domain.) 

TAXATION. 

power  of,  necessary  and  in  certain  respects  illimitable,  1089. 

power  of,  territorially  limited,  1090,  1095. 

intent  to  relinquish  never  presumed,  70. 

exemptions  from,  not  favored,  1120. 

with  reference  to  interests  of  corporations,  1106. 

of  railroad  lying  in  more  than  one  state,  1119. 

distinction  between  federal  agency  and  property  of  agent,  1103. 

conflict  of,  with  exercise  of  federal  agencies,   1102. 

power  of,  does  not  extend  over  federal  obligations,  1103,  1104. 

of  corporations  and  individuals  should  be  equal,  1089. 

power  of,  cannot  be  abridged  to  defeat  municipal  subscriptions,  288. 

traffic  and  property  for  purposes  of,  distinguished,  1109. 

of  interstate  telegraphic  messages  invalid,  1108. 

form  of  tax  immaterial  as  affecting  its  constitutionality,  1107. 

summary  of  constitutional  principles  on  subject  of,  1101. 

of  franchises,  1110,  1111. 

may  be  of  both  franchise  and  property,  1113. 

of  franchises  not  dependent  upon  derivation  of  franchises,  1090. 

power  of,  as  affected  by  situs  of  property,  1092,  1093. 

situs  of  shares  for  purposes  of,  1095. 

of  property  stored  at  place  of  shipment,  1108. 

derivation  of  property  immaterial,  1108. 

over-valuation  does  not  alone  invalidate,  1116. 

double,  of  shares  owned  by  non-residents,  1093. 

upon  stock  policies  of  certain  states,  1094. 

of  capital  stock  distinguished  from  that  of  capital,  1095. 

of  property  of  bank  corporations,  1097. 

requirements  of  national  bank  act,  1099. 

of  shares  in  national  banks,  1096. 

banks  may  be  required  to  furnish  lists  for  purposes  of,  1098. 

double  in  effect,  when  allowable,  1114. 

of  capital  stock  usually  valid,  though  property  of  corporation  also 

taxed,  1113,  1114. 
municipal  bonds  owned  by  corporation  not  subject  to,  1104. 
of  land  grants  to  corporations,  1112. 
foreign  corporations  subject  to,  1091. 
of  corporate  property,  various  methods  considered,  1115. 
of  railroad  property,  general  views,  1117. 

companies  various  methods  of,  1117. 
of  railroads,  Connecticut  scheme,  1118. 

TELEGRAPH  COMPANIES. 

business  of,  matter  of  public  concern,  1079. 

subject  to  regulation,  1079. 

interstate  protected  by  constitution,  1088. 

are  interstate  agencies  as  regards  taxation,  1108. 
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TELEPHONE  COMPANIES. 

business  of,  matter  of  public  concern,  1079. 
subject  to  regulation,  1079. 

TENANCY.  IN  COMMON. 

corporation  may  hold  by,  208. 
when  results,  209. 

TENDER. 

of  damages  for  land  appropriated,  257. 

TENNESSEE. 

peculiarity  of  practice  in  proceedings  to  forfeit  franchises,  978. 
law  of,  as  to  foreign  insurance  companies,  88,  n. 

TENURE. 

of  corporation  in  real  estate,  208. 

in  property  appropriated  by  eminent  domain,  243. 

TERMINUS. 

effect  of  amendment  changing,  1060,  n. 

exercise  of  eminent  domain  to  condemn  property  for,  244,  n. 

TEXAS. 

constitutional  provision  in  as  to  parallel  railroads,  974. 

TERRITORIAL  CORPORATIONS. 
how  created,  32. 
derive  existence  and  powers  from  general  act  of  congress,  32. 

TIME. 

of  commencing  work  as  affecting  question  of  estoppel,  58. 

of  payment  of  subscriptions,  344. 

of  non-user  as  cause  for  forfeiture,  965. 

justifying  plea  of  prescription  against  action  for  unpaid  capital,  826. 

to  support  defence  of  statute  of  limitations  in  action  for  unpaid 

capital,  826,  &  n. 
to  which  insolvency  of  transferee  relates,  466,  n. 
of  performance  of  conditions  in  subscriptions,  336,  n. 
of  calling  corporate  meetings  to  order,  385. 
of  notice  for  meeting  (see  Notice,  Meetings). 

of  calls  (see  Calls,  Notice). 

of  delivery  of  stock  sold  (see  Deliveky,  Sale). 
for  building  road,  amendments  to  charter  extending,  1060,  n. 
for  making  reports  by  directors  under  penal  statutes,  933. 
to  which  rights  of  creditors  to  increase  of  capital  stock  relates,  796. 

TITLE. 

of  corporation  to  real  estate,  208. 

passes  to  new  company  upon  consolidation,  103. 

can  only  be  conveyed  in  name  and  right  of  corporation,  545,  546. 

of  religious  society  to  donations  to  charity,  227,  229. 

of  unrecorded  transferee,  conflict  of  decisions  as  to,  490. 
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Title — Continued. 

of  general  trustee,  414. 

of  legatee  of  stock,  518. 

of  receiver  to  corporate  property  and  funds,  880,  881. 

to  office  will  not  be  tried  in  mandamus  proceeding,  648. 

TOLLS. 

and  income  when  subject  to  lien  of  mortgage,  165. 

follow  possession,  165. 
the  right  to  collect  from  public,  a  franchise,  961,  notes. 

TORTS. 

general  rule  as  to,  corporate  liability  for,  935,  941. 

liability  for,  as  affected  by  charter  of  corporation,  943 

libel,  malicious  prosecution,  etc.,  942. 

committed  after  termination  of  corporate  existence,  action  for,  952. 

TOWN  MEETINGS. 

subscriptions  at,  what  constitute,  318,  n. 

TRADE. 

restraint  of  (see  By-Laws,  "Trusts,"  Monopolies). 

TRAFFIC. 

distinguished  from  property  for  taxing  purposes,  1109. 
arrangements  between  railroads,  legality  of,  971,  974. 
interstate  cannot  be  taxed,  1109. 

(See  Taxation.) 

TRAINS. 

regulations  of  speed  of,  1077. 

duty  to  run  may  be  enforced  by  mandamus,  896. 

TRANSFER  BOOK.    (See  Evidence,  Stock-Book,  Transfek  of  Stock.) 

TRANSFER  OF  FRANCHISES. 

subsequent  legislative  sanction  of,  effectual,  100. 
absolute,  not  authorized  by  authority  to  pledge,  76,  n. 

TRANSFER  OF  RIGHTS  AND  LIABILITIES, 
without  consolidation,  98,  99. 
one  of  the  results  of  consolidation  93. 

TRANSFER  OF  STOCK. 

right  to,  implied,  460. 

statutory  provisions  governing,  461. 

may  be  regulated,  but  not  prohibited,  410. 

cannot  be  made  of  membership  in  certain  corporations,  462. 

without  consent.of  owner,  463. 
to  insolvent  when  Invalid,  466,  817. 

insolvency  of  transferee  relates  to  time  of  transfer,  466,  n. 
of  stolen  stock,  invalid,  516. 
to  incompetent  person,  fraudulent,  580. 
to  merely  nominal  party  confers  no  corporate  rights,  473,  n. 
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Tkaxsfku  of  Stock— Continued. 

of  certificate  does  not  validate  purchase  by  infant,  496. 

collusive,  for  voting  purposes,  381. 

fraudulent,  by  owner  after  assignment,  498,  501. 

must  be  according  to  regulations  and  formalities,  470. 

valid  if  effectual  at  common  law,  470. 

complete,  upon  assignment  and  notice,  465,  474. 

complete,  as  between  the  parties  upon  assignment  and  delivery,  474. 

made  by  blank  assignment  are  valid,  472. 

in  case  of  theft  or  finding,  521 . 

legality  and  genuineness  of,  warranted  by  corporation,  497. 

rights  of  immediate  parties  to,  498. 

duties  of  parties  to,  476. 

as  to  assessments  and  dividends,  501. 
as  affecting  rights  of  third  parties,  509. 
rights  of  vendor's  creditors  with  respect  to,  510. 
as  affecting  liability  to  creditors,  509. 
by  executors,  guardians,  etc.,  precautions  required  of  corporation, 

494. 
when  interest  of  creditors  attaches,  817. 
to  guardians,  executors,  trustees,  etc.,  495. 
conditional,  resulting  rights  and  duties  of  parties  to,  502. 
testamentary,  how  made,  517. 
by  sale  under  attachment  and  execution,  511. 
of  shares  in  national  banks,  488. 
rights  of,  terminate  with  insolvency  or  dissolution,  469. 

TRANSFEREE. 

right  of,  to  sue  and  share  in  results  of  suit,  467. 

not  bound  by  knowledge  of  wrongs,  468. 

when  not  bound  by  acquiescence  of  transferrer  in  wrongful  acts  of 

agents,  637. 
not  prejudiced  by  default  of  transfer  agent,  487. 
unrecorded  liability  of,  463. 
whether  unregistered  holds  legal  or  equitable  title,  489. 

TRANSMUTATION  OF  MEMBERSHIP. 
one  result  of  consolidation,  93. 

TREASURER. 

incidental  duties  of,  194. 
generally  has  no  power  to  borrow  money,  194. 
cannot  release  debts  due  the  corporation,  194. 
cannot  confess  judgment  for  corporation,  193. 
action  in  name  of,  under  N.  Y.  Code  Proc,  669,  n. 

TRIAL. 

of  shareholder's  action,  642. 

of  action  to  forfeit  franchises,  988. 

TROVER.    (See  CONVERSION.) 
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TBUST. 

of  stock,  380. 

notice  of,  what  constitutes,  507. 

secret,  not  binding  upon  creditors,  815. 

annexed  to  fund  donated  to  corporation,  effect  of,  224. 

charitable,  a  liberal  rule  as  to,  213. 

state  may  interfere  to  enforce,  217. 

effect  upon  of  doctrine  of  cy  pres,  214. 

given  to  existing  corporation,  224. 

administration  of,  by  corporations,  211,  212  213  214  215 

216. 
capacity  of  corporations  to  execute,  212. 
corporate  powers  with  respect  to,  cannot  be  enlarged,  217. 
visitorial  powers  over,  vested  in  courts,  221. 
supervised  by  courts  of  equity,  220,  221. 
funds  devoted  to,  cannot  be  diverted,  217. 
control  of  donor  of,  218,  222,  224,  225,  226. 
visitorial  power  over,  218. 

in  England,  219. 
modern  view  of  visitation,  219. 
"TRUSTS." 

difficult  of  definition,  112. 

term  not  applicable  to  all  combinations  of  capital,  112. 

purpose  of,  difficult  of  ascertainment,  114. 

forms  assumed,  118. 

illustrations  of  threo  forms,  118,  n. 

corporations  offer  facilities  for  organizing,  117. 

formed  by  pooling  arrangements,  120. 

"  tying  up  "  stocks  in,  119. 

inapplicability  of  English  decisions  on  visitorial  powers,  219,  221. 

quo  warranto  against  corporations  for  entering,  972. 

remedies  between  trustee  and  cestuis  que  trust  in,  591,  592. 

adjustment  of  rights  and  liabilities  upon  dissolution,  1024. 

general  view  of,  126. 

TRUSTEES. 

liability  of,  as  shareholders,  791. 

of  stock  for  corporation,  not  liable  to  creditors,  814. 

of  express  trust  in  making  contract  of  subscription,  303. 

in  making  transfer  of  shares,  464. 

of  charity,  control  of,  by  legislature,  216,  217. 

express  trust  in  stock,  464. 

stock  held  by,  464. 

right  of,  to  invest  trust  fund  in  stock,  495. 
liability  of,  for  stock  investments,  495. 
general  authority  of,  to  sell,  507. 
equity  will  appoint  upon  dissolution,  1018. 
TRUST  COMPANY, 
powers  of,  60,  n. 
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TRUST  DEED.    (See  Conveyances,  Mortgage.) 
TRUST  FUND. 

assets  of  corporation  constitute,  713,  et  seq. 

when  capital  stock  becomes,  783,  784. 

held  by  corporation  for  charitable  uses,  211,  et  seq. 

TURNPIKE. 

taking  under  power  of  eminent  domain,  270. 
collecting  tolls  on  exercise  of  a  franchise,  961,  n. 
damages  for  railroad  track  on,  270. 

TWO-FOLD  RELATION. 

of  private  corporation,  8. 


ULTRA  VIRES. 

general  rule  of,  764. 

how  far  rule  of  affected  by  apparent  authority  of  agent,  764. 

rationale  of  the  doctrine,  777. 

meaning  of,  when  applied  to  acts  of  corporations,  761. 

as  a  term  susceptible  of  various  meanings,  758,  760,  761. 

extreme  views  of  courts  on  subject  of,  766,  769. 

peculiar  rule  in  Alabama,  764. 

plea  of,  not  available  when  legal  injustice  would  result,  766. 

usually  available  in  actions  on  unexecuted  contracts,  766,  775. 
common  law  prohibition  as  affecting  doctrine  of,  50,  763. 

"  UNDERTAKING." 

property  covered  by  mortgage  of,  161. 

UNION  DEPOT  COMPANY. 

construction  of  powers  of,  60,  n. 
USER. 

when  and  where  not  evidence  of  corporate  existence,  54. 

USES. 

charitable,  execution  of,  by  corporations,  215,  et  seq. 

USURPATION. 

of  corporate  offices  and  franchises  (see  Quo  Warranto). 

UNINCORPORATED  ASSOCIATIONS.     (See  Voluntary  Associations, 
Joint  Stock  Companies). 

UNITED  STATES. 

courts  of    (see  Jurisdiction). 

laws  of  (see  Congress,  Constitution). 
USAGES  AND  CUSTOMS. 

not  binding  if  contrary  to  law,  515,  738. 

as  affecting  meaning  of  "profits,"  "net  profits,"  etc.,  440,  n. 

as  source  of  authority  for  president,  193. 

of  banks  as  affecting  notes  sent  for  collection,  202. 
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Usages  and  Customs — Continued. 

of  corporation  dispensing  with  requirement  as  to  registry  of  transfers,  475. 

governing  collections  through  banks,  738. 

of  banks,  how  proven,  411. 

of  corporation,  as  to  place  of  recording  transfers,  475. 

concerning  sale  and  re-pledge  of  shares,  502. 

of  particular  corporations  as  affecting  creditors,  795. 


VACANCIES. 

in  board  of  directors  how  filled,  419,  n. 

less  than  majority  of  directors  cannot  fill,  424,  n. 

VALIDITY. 

of  corporate  acts  (see  Meetings,  Powers,  Contbacts,  Ultra  Vibes). 

of  acts  of  agents   (see  Agents). 

of  by  laws  (see  By-Laws,  Bt-Law  Provisions). 

of  transfer  (see  Transfer  of  Stock). 

VALUE. 

of  corporate  lands,  rise  in,  203. 

of  land  appropriated,  how  ascertained,  247,  248,  256. 

market  as  a  test  oficompensation,  259- 

special,  of  land  appropriated,  259,  260. 

depreciation  of,  as  a  measure  of  damages,  261. 

of  shares,  evidence  of,  499,  500. 

VABIAKCE. 

of  rout  (see  Amendments,  Subscriptions.) 

of  subscriptions  by  parol  (see  Agreements,  Subscriptions;. 

VENDOB. 

of  stock  (see  Transfer,  Liabilities). 

VEBIFICATION. 

by  what  corporate  officer  proper  and  sufficient,  46,  n. 

VEEMONT. 

rule  that  penal  liability  of  directors  enforceable  at  law  only,  933. 

VIBGINIA. 

rule  as  to  bequests  to  charitable  uses,  219. 

statute  making  both  transferrer  and  transferee  liable  to  creditors, 
461,  n. 

VICE  PBESIDENT. 

performing  duites  of  president,  193. 

VISITATION. 

power  by,  of  donor  of  charitable  funds,  at  common  law,  21. 
in  this  country  vested  in  courts  of  equity,  220. 
English  decisions  inapplicable,  221. 
of  no  importance  in  this  country,  219. 
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VOLUNTARY  ASSOCIATIONS. 

rights  of  members  in   fixed  in,  by-laws,  675. 

right  of,  expulsion  from  (see  Expulsion). 

liabilities  o"f.  members,  in  (see  Liabilities). 

powers  of,  to  enact  and  enforce  by-laws  "(see  By-Laws). 

when  courts  will  interfere    with   internal  affairs  of  (see  Actions, 
Mandamus). 
VOTE. 

of  people  on  municipal  subscription  (see  Subscriptions,  Submission). 

qualifications  to  cast,  at  such  election,  288,  289. 

VOTING. 

extent  of  right,  by  members,  376. 
interest  no  disqualification  for,  377. 
stock-books  as  evidence  of  right,  378. 
right  of,  on  stock  pledged,  380. 

on  stock  held  in  trust,  380. 
manner  of  exercising  right  of,  384. 
summary  of  judicial  decisions  on  right  of,  393. 
invalid  by-law,  provisions  with  respect  to,  400. 
right  to,  when  not  interfered  with,  377. 
upon  charges  in  expulsion  proceeding,  528. 

"WAGER  SALES. 

what  are,  491,  n,  492. 

tests  for  determining,  491. 

statutes  defining,  491. 

doctrine  of,  affected  by  public  considerations,  762. 

not  favored  as  a  defence,  759. 

cannot  be  invoked  to  invalidate  commercial  paper,  778. 

applies  to,  illegal  increase  of  capital,  770. 

seldom  available  to  defeat  recovery  of  borrowed  money,  768,  769. 

contracts  executed  by  one.  of  the  parties  usually  enforced,  767,  775. 

contracts  not  specifically  enforced,  766. 

in  case  of  excessive  acquisition  of  lands,  206. 

usually  available  in  favor  of  stockholders  against  corporate  agents, 

766. 
as  defence  to  action  on  mutual  beripfit  certificate,  685,  692. 
of  no  importance  where    corporation  set  on  foot  for  fraudulent  or 

illegal  purpose,  830. 
no  defence  after  ratification  andacceptance  of  benefits,  741. 
acts  of  agents  which  cannot  be  ratified,  741,  748. 

majority  or  agents  actions  for,  633. 
summary  of  principles,  780. 

(See  Sales). 
WAIVER. 

of  informalities  in  subscription,  31S. 

of  statutory  condition  to  subscriptions,  340. 

of  remedy  by  mandamus  by  suing  for  damages,  650. 
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Waiver — Continued. 

of  objection  that  full  capital  not  subscribed,  328. 

of  by-law  provisions,  398. 

of  payment  of  advance  fee  in  association,  678. 

by  corporation,  of  entry  of  transfer,  475. 

of  lien  on  shares,  what  constitutes,  485. 

can  only  be  by  proper  agent,  475,  n. 

by  corporation,  by  recourse  on  transferrer  for  calls,  501. 

of  defences,  by  appointing  agents  and  beginning  business,  789. 

allowing  name  to  remain  on  stock-books,  790. 
of  irregularities  in  assessment,  what  constitutes,  562. 

making  calls,  560,  561. 
of  notice  by  member  in  expulsion  proceedings,  528. 
of  part  of  judgment  in  quo  warranto,  989. 

of  objection  to  jurisdiction  in  equity  by  failure  to  plead  remedy  at  law, 
7f*5,  n. 

WAREHOUSING. 

•  freight,  not  a  waiver  of  lien,  231. 
WARRANTY. 

of  genuineness  of  title  and  legality  of  shares  by  corporation,  479. 

WASTE  AND  DIVERSION  OF  ASSETS.     (See  Directors,  Agents,  Ac- 
tions, Ultra  Vikes,  Majority.) 

WATER  COMPANY. 

property  taken  by  for  public  use,  244,  252,  n. 
cannot  take  bequest  as  a  charitable  object,  213,  n. 

regulation  of  rates  of  (see.  Public  Duties,  Public  Interests,  Rates, 
Regulations,  Monopolies,  Irrigation  Districts). 

"WATERED"  STOCK. 

liability  on,  to  creditors,  810. 

actions  between  members,  on  account  of,  599. 

actions  for,  cancellation  of,  810. 

WAY. 

right  of  (see  Eminent  Domain). 

WIFE. 

rights  of,  under  mutual  benefit  certificate,  356,  685,  n. 

WILL. 

designation  of,  beneficiary  in,  359. 

WINDING  UP. 

directors  as  trustees  upon,  427. 

WISCONSIN. 

peculiar  practice  in,  in  proceedings  to  forfeit  franchises,  978. 
WITHDRAWAL. 

of  offer  to  subscribe,  331. 

of  members,  effect  of  upon  property  rights,  368. 

from  voluntary  association,  not  justified  on  account  of  wrongs  of  directors 
670,  n. 
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Withdrawal — Continued. 

effect  of,  upon  liability  of  member,  366. 

of  member,  what  constitutes,  367. 

of  property  not  to  defeat  rights  of  creditors,  710,  711. 

of  property,  form  immaterial,  711. 

of  member,  as  a  defence,  693. 

WITNESS. 

disqualification  of  stockholder  as,  at  common  law,  346. 

WRITING. 

the  term  "  subscriptions  "  implies,  313. 


